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Abstract

According to summa rerum divisio in Roman law, the articles 137 and 138 of the Thai
Civil and Commercial Code classifies things into corporeals and incorporeals. Later, in the
Middle Age period, the summa rerum divisio are divided into movables and immovables. This
research identifies a problem, implements a solution, and studies its effects regarding the

property rights, animals and electricity.

Keyword corporeal things, incorporeal things, summa rerum divisio, immovable, movable,

property rights, animals, electricity
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" Institutes, 2, 1, 41.

1 Raymond Monier, Manuel élémentaire de droit Romain (tome 2, 4th edn, Domat-Montchrestien 1948)
151 - 157.

> paul Ourliac wag Jehan de Malafosse, Histoire du droit privé: 2. Les biens (Thémis Droit, 2e edn Presses
universitaires de France 1971) 21 - 22.

' Gaii Institutionum 1, 192.

192. Sane patronorum et parentum legitimae tutelae vim aliquam habere intelleguntur eo, quod
hi neque ad testamentum faciendum neque ad res mancipi alienandas neque ad obligationes
suscipiendas auctores fieri coguntur, praeterquam si magna causa alienandarum rerum mancipi
obligationisque suscipiendae interveniat. Eaque omnia ipsorum causa constituta sunt, ut quia ad eos
intestatarum mortuarum hereditates pertinent, neque per testamentum excludantur ab hereditate, neque

alienatis pretiosioribus rebus susceptoque aere alieno minus locuples ad eos hereditas perveniat.
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Y Modestinus lib. 9 Diffirentiarum. - Digest, 40, 7, 25.
** Gaii Institutionum 2, 42.
Usucapio autem mobilium quidem rerum anno completur, fundi vero et aedium biennio; et ita
lege Xil tabularum cautum est.
*? fulsifulinddmanslssunudfyaunidutisgameswesinsssilafudsnasedlaednnssieenana 165y
nsengesiniudgyswnlsiu uvenand duduinfedslésudvinastnsganniuAnuisdinalndndnie
2 Cicero, Topica, 4, 23.
= Cicero, De Legibus, 1, 21, 55.
2 Usingeulasaniswla de officiis ves@als (The Project Gutenberg eBook of De Officiis) lne Walter Miller
https://www.gutenberg.org/cache/epub/47001/pgd7001-images.htm(#Pgd05 duduile 21 AR 2566.
CICERO DE OFFICIIS
BOOK | MORAL GOODNESS
Xll. This also | observe—that he who would properly have been called "a fighting enemy"

(perduellis) was called "a guest" (hostis), thus relieving the ugliness of the fact by a softened expression; for
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"enemy" (hostis) meant to our ancestors what we now call "stranger" (peregrinus). This is proved by the
usage in the Twelve Tables: "Or a day fixed for trial with a stranger" (hostis). And again: "Right of ownership
is inalienable for ever in dealings with a stranger" (hostis). What can exceed such charity, when he with
whom one is at war is called by so gentle a name? And yet long lapse of time has given that word a harsher
meaning: for it has lost its signification of "stranger" and has taken on the technical connotation of "an
enemy under arms."

# Paulus lib. 21 ad Edictum - Digest, 6, 1, 23, 6.

2 Digest, 50, 16, 62 (Gaius, On the Provincial Edict, Book XXVI).
» Digest, 47, 3, 1, 1 (Ulpianus, On the Edict, Book XXXVIL.).
% Ulpianus ib. 37 ad Edictum - Digest, 47, 3, 1, 1.

2" Marcus Terentius Varro, De lingua Latina 5.22; Maecianus, assis distr. 46.

28 < ! o o v a & a P " v o v = &
passus \UuntiginanugnadslsiuAnduussanu 148 wudwasillosannviiunsinssezuulu-nau 3adu

uuaenlulagiu

# Gaius. lib. 4 ad Legem Xl tabularum - Digest, 10, 1, 13.
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% Gaius lib. 7. ad Edictum provinciale - Digest, 8, 3, 8.

*! Festus grammaticus Book 19 VIAE amsegetes vias muniunto : donicum lapides sunt: ni munierint, qua
volent jumenta agito.
32 paulus Lib. 16 ad Sabinum - Digest, 43, 8, .5.

3 Ulpianus ib. 7 ad Edictum - Digest, 43, 27, 1, 8.
3 Pomponius lib. 34 ad Sabinum - Digest, 43, 27, 2.
* Gaius lib. 7 ad Edictum provinciale - Digest, 50, 16, 30, 4.

3 Institutes, 2, 6, 2.
*" Gaius lib. 6 ad Legem XII Tabularum - Digest, 44, 6, 3.

% Mathieu-Antoine Bouchaud (1898559 4) 608.
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* Festus grammaticus Book 14 POSSESSIO.
“* Mathieu-Antoine Bouchaud (13395350 4) 609.

* Marcianus lib. 3. Regularum - Digest, 8, 1.

2 Mathieu-Antoine Bouchaud (1898550 4) 609.
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“ s1wavidunlusng auiesd 1sUganedud, ‘n1szdiveununisiuniseiigeuniaunases’ (ideiauede
AMEATINATANEINNUINY AuzlRA1ERT UNNINYIUSITNAERNT 2564).

* Mathieu-Antoine Bouchaud (1340550 4) 610.

% paulus, Sentent. recept. Lib.1, 17, 2.

" Mathieu-Antoine Bouchaud (1H$0550 4) 610.

“ Tun1wn3nldAan pneuma wladn Imdeyayrad (spirit)
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“ Jean-Philippe Lévy way André Castaldo (1339330 1) 267.
> Digest, 37, 1, 3, 1.

Ulpianus lib. 39 ad Edictum - Hereditatis autem bonorumve possessio, ut Labeo scribit, non uti
rerum possessio accipienda est: est enim iuris magis quam corporis possessio. Denique etsi nihil corporale
est in hereditate, attamen recte eius bonorum possessionem adgnitam Labeo ait.
> Cicero, Topica 5.26 ss.: Definitionum autem duo genera prima, unum earum rerum quae sunt, alterum
earum quae intelliguntur. Esse ea dico quae cerni tangique possunt, ut fundum, aedes, parietem,
stillicidium, mancipium, pecudem, suppellectilem, penus et cetera; quo ex genere quaedam interdum
vobis definienda sunt. Non esse rursus ea dico quae tangi demonstrarive non possunt, cerni tamen animo
atque intellegi possunt, ut si usus capionem, si tutelam, si gentem, si agnationem definias, quarum rerum
nullum subest (quasi) corpus, est tamen quaedam conformatio insignita et impressa intellegentia, quam
notionem voco.

Iﬂiﬂ@j Paul Ourliac wa¥ Jehan de Malafosse, (L¥99550 15) 15. — ka¥e Jean-Francois Courtine,
‘DOSSIER: Vocabulary of European Philosophies, Part 2, Res’ in: Radical Philosophy 139 (September/October
2 0 0 6 ) 39. https://www.radicalphilosophyarchive.com/issue-
files/rp139 article2 vocabularyofeuropeanphilosophiespart2.pdf duduidle 9 WEAINGU 2566.
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(usus) (2) ansldnenta (fructus) uaz (3) Anssmng (abusus) Tuvemsatudnu WeRarsanluw
yosavsdaidnvazduinglifisusie Wedlnsldedmsumindvesfdulumdeianss Aenaldans
Tunszdrvenlaiisluannsdinsldansiloiingsuans msnsounsesdsilogmileanssuduinglaid
susslilunsdinmsnseunsesnnszdwenliisaluannsaseunsesifoguienssudndlunsdidu
nsasouAsesingisusne agrslsha Wnddmanslsiuszaulgywiegssesuiandnaziianig
saufuuuaAaludnuardlunaidou auafifieswiainludausnvasganas dafudinis
asauasasiildudiawizinglisuiavinty mnduinglddsuiudadenldannsansouasesiuld
wnnadslutituindfmanslstuiiarnfuitesevasesdudossiunamie Tngisusng wufn
Sesaseunsesiseglnsiinnssasmanzluesingisuig

Tuvasdan TuurAafiidaniraundu dlugnissaniulifinisaseuasasdusldnnue
Aladevaslnimes 1wy Aitadesauiunsiunsasmsaseunsasntssitgeuilaussleviuniinu
(servitu prediali - servitudes prédiales) dmduniszsnsanunsUszinnuazdnsmienudy 5
Randnnguaneindasnisesisenlnsanganutuseusituiudusn

9ntu Whgrainingamanilugasfugaingssi Wesninisesnngraneassluidelng
Ingaduduinngmuny (lex Scribonia) Meuntayaianeranaulilagldoug il sunsanninegau
nangmsiinnszdeenlageigannu® awnaiivudsliuide uiduivgrutuindumszdesn

*? Jean-Philippe Lévy tag André Castaldo (18330550 1) 267-268.
> Digest, 41, 3, 4, 29.
Paulus, On the Edict, Book LIV.
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ngraneUszasdlidnsvimilsdedygnedsniszsiseusnninasUaesliiinaounisaina
foifiaassiiaehlugmsldindanisedisonlasorgaudaduiieadunluein wiAedeliudsi
wnnekaziluganunisaingldmdsumy wadlosazdmanuldanduluiudestuios
uonani dudndgmiumszuuiAnvesdtinalndniiutsusningiizuiauas Tnglaifizussauin
Tiiansldgauiunsldnissinvaulagaigainuniuun Usznauiudnsnssaenssusanngmung
gnidnn1saseuATesUstingluguenem (pro haerede usucapio) 8ndae waimuunAeiinu
Ingansaitunseassheesfaduinglifisuislionduinguisnisaseuaseslédndeluuazd
lionldnlaserganudngae thlgnsudlatamludisiondnadmis laensadramquiirdae
“A&18N5ATUATDY (quasi-possession)” JuaNTBESU ﬁﬂlﬂq’miaam%’uLLmﬁmﬁLﬂmﬂ”mﬁﬂﬂ%’jﬂ
wile™®

9huaya Uavolenus) WeunulugisUaeamssuil 1 Tnsdndfmanslsiiuddidutndaly
dtinendidou Jduwadaunnsrdluainaiule (Labeo) Fadutindaludiinlusgdou uazduns
unnsnsludnuasfdussatudn aluayanunanfsiuresnsdioneniseisousiuma® msd
anvlaiauoingaslienadwouniseeeuuiidoldidosnnnsdmeuieguuiiugiurenis
AsouATas Hioddlionaldindimszdeeuld waranulowausliudlotymlngliuelindnuss i
Tnuarllldudensliavsinummes@eidesandugliendwoumardeeuunddeld aluaua
Timuduideiausvesanulolifunaifissweiiosngiealdluudfisadvsmantivibu uwid
Lilfund miwedns arlaayadaauadnlivwmsn “n15148n5” wunuil “n1sdenaunns
asauAsas” laglinednnsidansinaidunisdeuaunisaseunses (usus juris pro possessione) 34
waenndestuinditaduvednimosluguzdaseunses (interdicta veluti possessoria) Moy
ndNM31309 “A18NN5ATEUATES (quasi-possession) AMAMANNYMINETBRNsANANLTIEIATINALY
Jaduanauisgarasanlalays

Auiuvesnbiauaiilasuniseeusulunyintimanslsduluiui iszudinaiaziuly
sz 50 U lngandimadsunuudiuinnsdweuldonadululddmsunisydrvesunielunsd

ldmiutnglifisusnsing 9 nsaseuasesdstndusannseiliemingiduingligusamdu

(29) It is true that a release of a servitude can be acquired by usucaption, because the Scribonian
Law, which established a servitude, prohibited the usucaption of one; but it does not grant a release if the
servitude has already been extinguished. Hence, if | owe you a servitude, for instance, that which prevents
me from building my house any higher, and | have kept it built higher for the prescribed time, the servitude
will be extinguished.
> Jean-Philippe Lévy waz André Castaldo (1898550 1) 510-512.
> Digest, 8, 1, 20

Javolenus, On the Last Works of Labeo, Book V.

As often as a right of way or any other right attaching to land is purchased, Labeo is of the opinion
that security should be given that nothing will be done by you to prevent the purchaser from availing
himself of his right, because there can be no open delivery of a right of this description. | think that the use
of such a right must be considered as equivalent to delivery of possession; and therefore interdicts

corresponding to those relating to possession have been established.
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usaniiiy drunsaniiiuinglifsuisdenlififaguianisudanisasounses 3aliienavinng
nseunsesUstindnesusnnludnuasiifuuusssild® wagdszina 100 Tndsteiausvesalaiaya
Tngafusuinanzutingdsuiainduiiasdinisaseunsodd® uwilutsnanientu Sadleududy
Jnnsdeneunszreeududsiautsanssinld uasdsldlauoindudninlalsdudionsd «du
Andn e layadeuliviniy mouidudesiituseadusuiu (constat Tuniwrasiu) Sa
Doulauesiellin msnseunsesdnsidudsiiarunsaonszild wunsdlaseunsesdndiAviu
Aseuasoddnidwduniszdngenainnisdwsunienadld@nsvemeiniae nsauases
AsensndTlalauge® wu mssunssuvdentselunisiidessenlilduynaassildtiuveny
mszdesAunsesilfsumMsdmsuneldnsdesseniunssuvesiinseunsesnsening wielunsdl
mszdweniifiegwilefiuvosfudmiumaiuruadn duymsmananauazvusivg uarluns
ymsilvasiuiifuvesddu® lumaduruadnlfifuiuindy Lifdvsudn invugdilugae
dusuldumeuianansansaidninrusrsesalagasidnluls druludunssualungaiunse
s duduiinieu wazthdninmugriesalnsansdluls nszeeuiiflegmileofinuivnsai
sudaanslunsiniluiifuresdu ansihdniidoad lufudwielioms dnslumsviunvaon
Auyuiiioviuaaldoudonlas (Yudv) iauﬁgﬂﬁwﬁiumwmﬁmﬁamﬁw%‘amm lnadunguune
Usendlidedulalugugiidunseeeunaginamestesulmauiu®

AuyAgIuvaslaayauazdaoulasunissausuagnindnevinenounsaiodafieu u
uwuiagldiiinsaseuasesdmiunsdlinglifigusne AlWlda1dn “adenseunses (quasi-
possession)” Tagliinansngmineluiiesnseunsesnuiuldtunsdinglifisussheludnums
Py Tasamznsliandsinglifigusdaemsdsueunsemslidansifunanuaiioundadunis
AsouAsaelsUng

oeslsfinnu nénasuesinganuiivsnglussngminedesdu (nstitutes) Tuuszana
nguaneadLieu (corpus iuris civilis) lunmsiudaagla suniseeusuegrandnevireluny dn
TRmansafelmiffnuduaii e waginndiansal thlugnmsnamdnngruneusisluudamsingg
FaaglUusngauuszinang gL Usemanien ”Lumﬂﬁ/w%qiiﬂLLazﬁqﬁmﬁwammﬁ@ﬁ’]
Uszananguuneunsveusemenie) sudunaliuszimenig méﬂﬁ%’maQiuﬂfjmﬂimﬁﬁi%’izw
Fiaae$ lunuidetuilldiauslureuunveimsfinuidoidemsngmulszanangmneunuag
WY 1AT 137 Uazuns 138 sely

% |nstitutes, Las 2, UNT 19 Wag 28.

57 Digest, Book 41, Title 2 33nslaumiadsludnisaseunses, 3. Inga Adaauii 70.

* Digest, Book 6, Title 2 MmsflesafiFanAumsaseunsoswesipsaunsaslasgain, 1. saidou Adudud 16
% Digest, Book 8, Title 3 Mszdrweniiflognilefiiu, 1. Salleu Institutes id 2

“Tsng aufiesi Kstyaetiud, ‘doauAnindnenisAseuATaINUNg MINEaNYMENINEAY (NUITeLauese
AMENITUNTANETLIUITY Az dRA1Ens NNTINYISUEITUAERNS 2563) 22 — 23.
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2.3 vianAdauvadlngs

Al va ] ' o & A W al ) ' °

Welaiansandnnisuuslssinnningniedng (res) muilngadauulilud1singuune
ey Jedunnauiians (Gaii Institutionum commentarius secundus) NSNgo13uwU 190N JuY
“pSndlunoansndduuaisn (res in nostro patrimonio)” wag “NSWIUBNNBINSNIFUVD LS

961 1 1 [~ [ fa o W . [ &l
gaunsiuseantdunIngvaiasy (res mancipi) WagNING

(res extra nostrum patrimonio)
liidfey (res nec mancipi) W fanrouudalunguunelsfugaiunanuasganes 1msun1suls
ganluingiisusn (res corporales) way Tnglifigusne (res incorporales) duimuntumuuunely
Bevaesindndinaladnluganes amildnanuudluide 2.1 wag 2.2

delngalsinuhemmimindonauiseendu “ninsluneamingdueds (res in nostro
patrimonio)” Wag “NINIUBNNBINTNIAUVBLIN (res extra nostrum patrimonio)” AINAIILA?
ngaldiauesioluin dewmai mmﬁw%’wém%a’j’mqmmﬂg]‘wmsﬂiﬂumwé’ﬂmmﬁq%’juqaajw%mi
wisluduusnan (summa divisio) (2.3.1) Fsutiseenaunguune 2 Ussnmdesannningdrunis
Dulununguunednd ans (divini iuris) luve@iningSndundudulumungranevesuyud
(humani iuris)®2 9ntu lnganamienisuvmindeanifuvsziandun (2.3.2) Suldun Togisusng
wazinglifgusng nindddey (res mancipi) wagn3wdiilaidday (res nec mancipi) PREbIth
SvswasiashsngraneilesiurenaRiioy (23.3)

2.3.1 NMSWUIMENETUgaan (summa rerum divisio): n3wdaunguaNednAGNS (res
divini iuris) WazNSWEANNYUUBVDINYEY (res humani iuris)

v summa rerum divisio Wuiiidnvanidululummeuiinnitluma R
wgningaungranednaaniuandsannindaungransvesnyssluntsssdusiniy Sduga
Insssismsednsissalstiuganddlinnuddnlulssifiumsleuinaslouselulsiogslsideannnin
uafldaziiswmnmetadnlunsuisszanningoondunsndmungranednians uagningea
nnmnevesyuslulnedude®

3 s '3 ‘g P

5 (res sacrae) Nsng

lngaesuiedn niwdaunguanednadns 8 3 ag1ehe NINdSuAnAEN
s s <

N9ANAUT (res religiosae) WaganUNANAANS (res sanctae) res sacrae WunsngauggaaLnmmn
WenuAUevealsiiu @ res religiosae \unsngdudsefiaunimne uay res sanctae 1Uu
NINGAUTRAALAD Y UNUAL

%' Gaii Institutionum commentarius secundus

1. Superiore commentario de iure personarum exposuimus; modo videamus de rebus: quae vel
in nostro patrimonio sunt, vel extra nostrum patrimonium habentur.
% Gaif Institutionum commentarius secundus

2. Summa itaque rerum divisio in duos articulos diducitur: nam aliae sunt divini iuris, aliae
humani.
® Paul Ourliac 4z Jehan de Malafosse, (199530 15) 17. - Ineflleuens Institutes, 2, 1, 1.
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NENGSUANAANG (res sacrae) AdnwasiduingusonsndMluveanszidudnlaeianiz
NEngneenawn (res religiosae) fidnwasluinguiansndiiedosivlanvesniy wazaniui

s
S

ANAANS (res sanctae) WWUNITUANNVARAUT DEAINAITENIN “NSNESUANAANT VT ONTNEN9
maun” fuingusenindvtalanyanasiaillaniunguing®
lusinguuneidesiuveddngd nsnddudnadnsuagnsndniemraun (res sacrae et

o £ & a 4

religiosae) \lunsndmungruadnaans® lnensndsudnaansiludmianeunnssidngeaauas

da aa

LY & a A 1 a A [y Y_ 66 1 < v sou o Sa £
ningnaaundudsiiuauuandyniunawaulund® agrelsna Nhuasiduninddudnadns
Aawlolanszvinlagodeguiavesmaiiadlsiu Weawindesdinsaswfesnnguruelusostunionis
aswfvaayman1neu® Tuneassiudiy Wvesidueravilinauildilsamanidunsndgnsenaunle
Tnoauadaslanuilavitisnssuilsrnual® waluiifuuendand drulugludduitenidunaunms

= da g = s N A a ad a S ga 1
Aaw Weosnniauduresdusuazynnaiinsiiieanisnseunsesuasnsiiuiu fenseuuna wily
unswdvsenawn Aluderndunswdnisenawn wazlunsdoneuanszdidudn wilildnszyvinlag
pdeduIavesnaiiioslsiu Alviodnnsyvilagedesuiavemadieslsiu Jsdieindunsndsu
AnAaNs" wardmsuanunAnAans (res sanctae) AuguriumuarUszgidondulumundninos
MIngvIeAnAans"

daidulunguunednadnsliduninduesdle luruzn ddulungmuneve sy oy

a & [V B3 < [y Y 5% |u71u5 o Y
auUnalunsndvaauisay waforadunswdludidnvesdameuiu’ datu nsngluiiives (res
nullius) Fslavianswalifidnvesmunguuednaans (res nullius divini iuris) wagnsngludidves
PINNVENEVRINYNE (res nullius humani iuris)

&

ninglufiiivesnunguunednaansuusesniu 3 Ussinngesfio nSngsudnaans (res

sacrae) NTNEN U (res religiosae) WaganUNANAANT (res sanctae) FvE19V4 res sacrae

Doy

(% &

| s a v fa & 44 d o v o fa £ van v e
wiu luad s UnAndansg res sanctae fetadountaduninddudnaans wililadulaganinusf

vy v v v v v an =i T = % Yo
lofinmsndinglinmsduaseswemsefiludmuisnssuanisilesUsugitudazdasldasulng

5 Jean-Marie Thiveaud, ‘Muer limmeuble en meuble: terre et monnaie, finance et immobilier les racines
communes d'un trés vieux réve’ (1993) Revue d'économie financiére , Numéro hors-série : La crise financiére
de limmobilier : Réflexions sur un phénoméene mondial, 94.
% Gaii Institutionum commentarius secundus
3. Divini juris sunt veluti res sacrae et religiosae.
% Gaii Institutionum 2, 4.
¢ Gaii Institutionum 2, 5.
%8 Gaii Institutionum 2, 6.
% Gaii Institutionum 2, 1.
0 Gaii Institutionum 2, 8.
8. Sanctae quoque res, velut muri et portae, quodam modo divini iuris sunt.
™ Gaii Institutionum 2, 9.
9. Quod autem divini iuris est, id nullius in bonis est: id vero, quod humani iuris est, plerumque
alicuius in bonis est; potest autem et nullius in bonis esse: nam res hereditariae, antequam aliquis heres

existat, nullius in bonis sunt.
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01y Matiu MunsiasUszgifionduaniuiidndand sufegudummdn Terminus viefiuuans
vauwalediy drunsngniemaun (res relisiosae) Hu UBUKAAIIYYIUNAIEU Lannsel
ganu’

waadiinsimunliaauidnians (es sanctae) Wulunmnganednd ans uazsiu
Haanyaraiiinsgyinisleg Alumssiasiawauaudniansdingn fudunsdvoshunuas
Usggiilonduaniuiidndand susisgudummdn Terminus viefunansvouiniiios du o1a
Farsanldann Numa Pompitius n¥n3dlusuuesdiaewesslsiulusadeamesdiou 3q
Unasesngalsuduneainndnsd Romulus tne Numa Pompilius lasun1sengasindudaiuis
ﬂgi}imaﬁﬂ’@ﬁjﬁ%ﬂuaﬁaisﬁu Lﬂu@fﬂ’cy,cjﬁﬁmmuﬁﬁﬂﬁﬁwé (res sanctae) vinlUTunguune
dnfans iouansdadnamiudeefinsefidudweuliuiuysdsenineuidefiofifvoaenyuuas
Amudofioumyus UM Fides Usznaudundnnisfvuauaiay (borme) TngR1umamn
41 Terminus wioifutladendnlunisdassdoudenulsiiu mwid Fides duidummdrifiunum
Afglunshdennasuazaruiusiniulunisnulised s uvomssfiduddvasiidures
uywdogiasiuas iunsiuuaunuausenindingfieglulvausuvesmindaungmunevosuyud
melindnusglomidruenvuiuingieglulwauauvemindmungnedniansnelimanyselowd
assazeguiunayiiuou” wé’nmm%vﬁuﬁawwuiaa'3@&J‘Ui’]ﬂgagidaul,t,é’aiuaﬂaﬂgﬂiwm
Immawwﬁﬂqumﬁuﬁ finSavesrnieisudin “etharsdnunuay (Ne dépasse pas la borne)” twa
Tnlddeussunelilunudeuhengmnedaid

IvheiFengmneinuns Tunuvessa nsuidulsssuwiaunuay ngusieusn

voun Inefifunmandassadweadedugauai ngrmnonsnvensidadudsd Lidgla

ansausTAeUALALTL U AiRuTesAUDENINARuTe e Ut InTziudeseglnelsl

wdoulm maneeuadouilionniniuld fufluanwanuaulasnisanuiudesdosliag

o u T

dnsuing (ing) Adulumungranevesuyed ifisusninddenalouunfuldiviny
nindusnmdivdursedrsiilunindgnungunevesyedimeguiu Ingausoenidunsndunu
(res publica) way NWEBNYY (res privata)”® Inensndumvudnduninglifiives eswndedn
Huninddusu daunindienvudunindiduvestiaanu™

"2 Jean-Philippe Lévy way André Castaldo (1339550 1) 265.
” Jean-Marie Thiveaud (1838550 64) 96.
™ Platon, Lois, VIII.
> Gaii Institutionum 2, 10.
10. Hae autem res, quae humani iuris sunt, aut publicae sunt aut privatae.
'® Gaii Institutionum 2, 11.
11. Quae publicae sunt, nullius in bonis esse creduntur; ipsius enim universitatis esse creduntur:
privatae autem sunt, quae singulorum sunt.
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2.3.2 USSLANDdu e vaInsng

ﬂ’]EJMﬁﬂﬂ’]iLLﬂﬂUi%Lﬂ‘VWl%J‘Wéﬁﬁﬂﬁ@ﬁﬁﬂ%@ﬂiﬂ&gﬂmuﬁﬁﬂﬂ’]'iLLﬂQVI%'WEj‘fJ’quGEj@aE]ﬂL‘Cﬂu%%JWET
mungsnednaavsLaznIndaunginsvesywddiedu Tngadsldnanissnndug vemingd
nguanelsiunandalidn 2 nsdfie nswlslssinvvemsndeonduingiisusisuasinglufigusis
(2.3.2.1) funswisUsznnveamnsngendunsneiiddey (res mancip) wasnsneilidday (res
nec mancipi) (2.3.2.2) ag

fidadunaiinguuielsdudla iarudidgylunisnisuisvszianveamsndoaniiuy
afomzuninduazdwmisunindusognila nsulaenedwmisuninduazdmnsunindeonainiudy
Fewasimunislumseiamansngranelenvulutisaionarsuas lugaateluidiefinnsdayi
Uszaanguung (codification) 3slaunludyalatiludszanangumuneunsueausemenieg dusou

2.3.2.1 Ingilgusnauazinglaifizusne
lngauvaUssinnvemsnddoludnin “usnainiiinguised1aligusne vseglidiigusng

T g ula11n150LUe

(Quoedam praeterea res corporales sunt, guaedam incorporales.)
wiuil Tungumnelsiudlenasivanlumsusssiamvemindusogidla wififunsudsiifogsn
Ussamnilsluatedy Feldihunanlinendmnisndnimsusssamingiidunisuisssann
TuvssmsddvdediFonimaudstugegeiildndnnnoundiluiaded 2 Tnsdinisndnifeingd
sUSauag Inglaifiguidlusiaded 12 winy

lngaosuieseludn Sagfisunsadudaldiduingisusne fedradu Adu uyud Hofh
N3 13U wagningdudnunune ™ fdedunmiminmudluiidnnedmatues douiaglad
sUsadutngiiliianunsadudald Sadudsifegludnuasiluansvinty duduusen andifuiu
niifianawhdyasuliilaeisle usanfusesuingdslisegie TudesdviifuAuuiaenuad

Auderninuduingiisuss LLavawmwuimmameuimamlﬂa sfuingiisusaguiiny uywd
Ry Lummﬂamﬂummmmmm imﬂmimmm amsmaumaﬂ%aﬂuLiaaaw%mmu avislunil
waidnduinglifiuie maduinglifguseiifntuidvsluiifuanidowassuundadond

Msyareen’”’

" Gaii Institutionum 2, 12.
"8 Gaii Institutionum 2, 13.

13. Corporales hae sunt, quae tangi possunt, velut fundus, homo, vestis, aurum, argentum et
denique aliae res innumerabiles.
" Gaii Institutionum 2, 14,

14. Incorporales sunt, quae tangi non possunt, qualia sunt ea, quae in iure consistunt, sicut
hereditas, ususfructus, obligationes quoquo modo contractae. nec ad rem pertinet, quod in hereditate res
corporales continentur, et fructus, qui ex fundo percipiuntur, corporales sunt, et id, quod ex aliqua

obligatione nobis debetur, plerumque corporale est, veluti fundus, homo, pecunia: nam ipsum ius
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3uq savaaludnusenisuils egnslsfiony Yadsassunei msuuseenduinglisusiwazinglud
gﬂ'ﬁ'ﬂaﬁmW@Jﬁﬁﬁiy,mm‘[,uﬂgmmiiﬁuL‘ﬁaamﬂi’mqﬁgﬂiwmﬂé’mm&J‘i%miﬁLwﬁm}u mancipatio
in iure cessio Ua traditio ¢ usnadunsdlansausuduinglufisusisliannsalsdulagismim
1§ mnusigsiosnsevilaedyn msudsenfudaviaserinanisidunlaenisduuenaindfinssudu
msldunleedfnssulaefiansanvsuunaveanssudniuensenatainuinanUsuamavesdaye
dlodaduldui osnsudnd funsteduldiug esdnssuiilailinssuansd Luifsndelululanga
avfelnl Wesnndfnsmunduyamauwisnslduiansdnssuaniuasansuuenmieluainnssuans
aumdnnnuInesiiaa wiinssnanguineunses s umavieNiontuinussanangvanguly
Boudedinalddedulul aa. 1804 lisingirflundygadlananiainisuusssinnnindeaniiu
Sngiisuisuazinglifisustslilaenss usgsieuszanangmneumisve sy INSaAaRLATHIENATULS

Y

WulldansuntydnantasdwmnsunsnduavedmsunsndBuonaremnanduaudnwa il

Trdigusnelunnnst 518 fau1nsn 525 dmsuadamsunsng wazu1ns) 528 dmsudamsunsng

Y

dnfladuingisusianludya@liluning 5265 dwsvedmniunsng uavans) 529 dmsu

successionis et ipsum ius utendi fruendi et ipsum ius obligationis incorporale est. eodem numero sunt iura
praediorum urbanorum et rusticorum quae etiam servitutes vocantur
® Marcel Planiol, Traité élémentaire de droit civil : conforme au programme officiel des Facultés de droit.
(tome 1, 11e éd. avec la collaboration de Georges Ripert, Librairie générale de droit et de jurisprudence,
Paris, 1928) 709-710.
* AviiivAuluedmizuning MmsziweunsenszRanuluedunsuning wazdvsiosnfisenauedunsuning
Article 526
Sont immeubles, par l'objet auquel ils s'appliquent:
L'usufruit des choses immobilieres;

Les servitudes ou services fonciers;
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Sesnssudniduyanaiitnifmanslugeadelmifiazfnysyhustunlmilutsgaadilniviady
wiagdln waztindfmanslstuiildliarumneveanssudvdlidumaane Snviaiildssysumis
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nouazy AN dewndsfiniseensulianuisafiFosnssudns ldviansd dngdgudiuasTnglad
5U$19% uunAniF eanssudns i dnuasfiiawd dinsihluvsyuiudygmnsuvsUssinvming
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Les actions qui tendent a revendiquer un immeuble.
# Georges Ripert wae Jean Boulanger, Traite de Droit civil, d'apres le traite de Planiol, Tome Il Obligations.
Droits réels (Librairie générale de droit et de jurisprudence 1957) n. 2170 - 2172. agg Marcel Planiol kay
Georges Ripert, Treatise on the civil law (12th edn, translated by the Louisiana State Law Institute, St. Paul,
Louisiana State Law Institute, Baton Rouge 1959) 282 — 283.
® Article 529

Obligations and actions having as their object sums due or movable effects (effets mobilier), shares,
or interests in financial, commercial, or industrial concerns, even where immovables depending on these
enterprises belong to the concerns, are movables by operation of law

Those shares or interests shall be deemed movables with regard to each shareholder only, as long
as the concern lasts

Perpetual or life annuities (rentes perpétuelles ou viagéres), either from the State or private
individuals, are also movables by operation of law.
* Michel Villey, ‘Le droit subjectif et les systemes juridiques romains’ (1947) 25 Revue historique de droit
francais et étranger, 210.
® Michel Villey, Le jus in re du droit romain classique au droit moderne (Publication de linstitut de droit
romain de l'université de Paris VI, 1950) 187.
% Fredéric Zenati, ‘Pour une rénovation de la théorie de la propriété’ (1993) Revue trimestrielle de droit
civil, 305 https://irjs.pantheonsorbonne fr/sites/default/files/2 0 2 1 -
10/Pour%20une%20r%C3% A9 novation%2 0 de%2 01a%2 0 propri%C3 % A9 t%C3 % A9 . pdf & uA uid o 11
WE AT N18U 2566; Jean-Louis Halpérin, Proprietés et droit subjectif: deux destins liés?, 2010, hal-00460386,
8 - 9. https://ens.hal.science/hal-00460386 Auduiile 11 WaAINEU 2566.
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2.3.2.2 n¥wdndfsy (res mancipi) waznswdnlaidnAgy (res nec mancipi)

n1suusUssiavvemsnglulssnisneuivesingailusomsndiidrdey (res mancipi) fiu
nSngn laldAey (res nec manciph) v1siTuIER TN IrULITUNSNENAFAUALAR LALUDI LAY
Tnsnaa MuvisdnAnaudug lawdvindnisinandlddunsndnddyaunitasilinaudemasldau
Iedeneu windipsnenulufddiilunindnddy quilouindesseaudaituiogisaneiagiin
Indenou® dnivndunsndnlidrdyuazlionalnlideds Megradu wil Adla susdnividu

| 9] | a v g = v Vi o & A A o v v & Ql'

Wy 919 93 waglionvdeldindunsinlviwesuddnlvarlaziimsdnldnulagadesdeniine
w3eldonuuumds iewnsdelddindnimailugadegiu lulednivedrdlnld Fudunsnda
°o W 1o ¢ I ey MY = & v eal 1o o g9 ) o @ A A & I3 o  ea
dfny uidnduseddlnlila Judundndnlidddny® widmiuinglddsunafeuiavundunsnda
lalddy sniunsedeeulunfuvuun Wesnasedrwenlunfuvuundunsnend Ayuiazidu
Taglufigusnefinin® sl Tanuunnd1segaunnszwinansndfiddey (res mancipi) Aunswdlal
@15y (res nec mancip)’* na3de nindlddAyauisalouwniulaegvanysallagnisdey
(tradiitio) wadauduingiigusedsazaunsavinmsdeaula® dregrau dudwwaudeeialuille

8 paul Ourliac wag Jehan de Malafosse, (99550 15) 17. —I@EJI’:\I:L?UEJUEQJJN Institutes, 2, 2, 1 - 3.
8 Gaii Institutionum 2, 15.

15. Sed quod diximus ea animalia, quae domari solent, mancipi esse ... statim ut nata sunt,
mancipi esse putant; Nerua uero et Proculus et ceteri diuersae scholae auctores non aliter ea mancipi
esse putant quam si domita sunt; et si propter nimiam feritatem domari non possunt, tunc videri mancipi
esse incipere, cum ad eam aetatem pervenerint, in qua domari solent.

* Gaii Institutionum 2, 16.

16. At ferae bestiae nec mancipi sunt, velut ursi, leones, item ea animalia, quae ferarum bestiarum
numero sunt, velut elefanti et cameli, et ideo ad rem non pertinet, quod haec animalia etiam collo
dorsoue domari solent; nam ne notitia quidem eorum animalium illo tempore fuit, quo constituebatur
quasdam res mancipi esse, quasdam nec mancipi.
 Gaii Institutionum 2, 17.

17. Sed item fere omnia, quae incorporalia sunt, nec mancipi sunt, exceptis servitutibus
praediorum rusticorum; nam eas mancipi esse constat, quamuis sint ex numero rerum incorporalium.

1 Gaii Institutionum 2, 18.

18. Magna autem differentia est inter mancipi res et nec mancipi.
°2 Gaii Institutionum 2, 19.

19. Nam res nec mancipi ipsa traditione pleno iure alterius fiunt, si modo corporales sunt et ob id
recipiunt traditionem.
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* Gaii Institutionum 2, 20.

20. ltaque si tibi vestem uel aurum vel argentum tradidero sive ex venditionis causa sive ex
donationis sive quavis alia ex causa, statim tua fit ea res, si modo ego eius dominus sim.
** Gaii Institutionum 2, 21.

21. In eadem causa sunt provincialia praedia, quorum alia stipendiaria, alia tributaria vocamus:
stipendiaria sunt ea, quae in his provinciis sunt, quae propriae populi Romani esse intelleguntur; tributaria
sunt ea, quae in his provinciis sunt, quae propriae Caesaris esse creduntur.

%> Gaii Institutionum 2,22.

Mancipi vero res sunt, quae per mancipationem ad alium transferuntur; unde etiam mancipi res
sunt dictae. quod autem valet mancipatio, idem valet et in iure cessio.
* Gaii Institutionum 2, 25.

25. Plerumque tamen et fere semper mancipationibus utimur; quod enim ipsi per nos praesentibus
amicis agere possumus, hoc non est necesse cum maiore difficultate apud praetorem aut apud praesidem
provinciae quaerere.

*" Gaii Institutionum 1, 121.

121. In eo solo praediorum mancipatio a ceterorum mancipatione differt, quod personae serviles
et liberae, item animalia, quae mancipi sunt, nisi in praesentia sint, mancipari non possunt; adeo quidem,
ut eum, qui mancipio accipit, adprehendere id ipsum, quod ei mancipio datur, necesse sit; unde etiam
mancipatio dicitur, quia manu res capitur: Praedia vero absentia solent mancipari.

% airain LﬂuLM'%azyIamﬁﬁﬂﬁLuquu dulvayindsuseud

” Wswgy 1 asses MINWINAU 12 aoud

TUsag
http://www.google.cat/books?id=t10DAAAAQAAI&pg=PAL83&focus=viewport&vg=criC3%A%ancier&dg=edi
tions:UOM39015065842018&hl=cagoutput=html_text duftuiile 7 waedniou 2566. wazq Le Roy Max,
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‘Métrologie des monnaies romaines d'airain des origines au lle siécle apres J.-C.” (1958) 6 Revue
numismatique, 27-46. https://www.persee fr/docAsPDF/numi_0484-8942 1958 num 6 1 888.pdf dufu
dle 7 woednneu 2566.
% Gaii Institutionum 1, 122.

122. Ideo autem aes et libra adhibetur, quia olim aereis tantum nummis utebantur; et erant
asses, dupondii, semisses, quadrantes, nec ullus aureus vel argenteus nummus in usu erat, sicut ex lege
Xl tabularum intellegere possumus; eorumque nummorum vis et potestas non in numero erat, sed in
pondere ... asses librales erant, et dipondii ... unde etiam dupondius dictus est, quasi duo pondo: Quod
nomen adhuc in usu retinetur. Semisses quoque et quadrantes pro rata scilicet portione ad pondus
examinati erant. Tunc igitur et qui dabat alicui pecuniam, non numerabat eam, sed appendebat; unde
servi, quibus permittitur administratio pecuniae, dispensatores appellati sunt.
19 g nefetenuludesnislouninduniu
192 Gaii Institutionum 2, 104. — Tuuniifudesnisleulaefionssy Lm'"l,ﬂqaa%m&Jlﬂuﬁﬁﬁaadwﬁﬂﬂiﬁﬁﬁ’umﬂau
Tne3ssuldvianun

104. Eaque res ita agitur: qui facit testamentum, adhibitis, sicut in ceteris mancipationibus, V

testibus ciuibus Romanis puberibus et libripende, postquam tabulas testamenti scripserit, mancipat alicui
dicis gratia familiam suam; in qua re his uerbis familiae emptor utitur: FAMILIAM PECUNIAMQUE TUAM
ENDO MANDATELA TUA CUSTODELAQUE MEA ESSE AlO, EAQUE, QUO TU IURE TESTAMENTUM FACERE
POSSIS SECUNDUM LEGE PUBLICAM, HOC AERE, et ut quidam adiciunt, AENEAQUE LIBRA, ESTO MIHI EMPTA;
deinde aere percutit libram idque aes dat testatori velut pretii loco; deinde testator tabulas testamenti
manu tenens ita dicit: HAEC ITA UT IN HIS TABULIS CERISQUE SCRIPTA SUNT, ITA DO ITA LEGO ITA TESTOR,
ITAQUE VOS, QUIRITES, TESTIMONIVM MIHI PERHIBETOTE; et hoc dicitur nuncupatio: nuncupare est enim
palam nominare, et sane quae testator specialiter in tabulis testamenti scripserit, ea uidetur generali

sermone nominare atque confirmare.
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)% e WiWUﬁWﬁLVU@W@uﬁLULﬂWLN@QI@UﬂuVLWWWNLLUUWﬁ In iure cessio

106

recipere manifestum est.

Wiy drunsnednsiuwtlenauluansuunassyinnisleulnsds mancipatio
107
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Tounulalaeds in iure cessio Wintu!” Wuuddusunauluundnnaiilniainnislounuwuuns

' Gaii Institutionum 3, 173 - 174.

173. Est et alia species imaginariae solutionis, per aes et libram; quod et ipsum genus certis ex
causis receptum est, veluti si quid eo nomine debeatur, quod per aes et libram gestum sit, sive quid ex
iudicati causa debeatur.

174. Adhibentur non minus quam quinque testes et libripens; deinde is, qui liberatur, ita oportet
loquatur: QVOD EGO TIBI TOT MILIBUS SESTERTIORUM IUDICATUS vel DAMNATUS SUM EO NOMINE ME A TE
SOLVO LIBEROQUE HOC AERE AENEAQUE LIBRA. HANC TIBI LIBRAM PRIMAM POSTREMAMQUE EXPENDO
SECUNDUM LEGEM PUBLICAM. deinde asse percutit libram eumque dat ei, a quo liberatur, veluti soluendi
causa.

1% Gaii Institutionum 2,24,

24. In iure cessio autem hoc modo fit: apud magistratum populi Romani velut praetorem, vel
apud praesidem provinciae is, cui res in iure ceditur, rem tenens ita dicit: HUNC EGO HOMINEM EX IURE
QUIRITIUM MEUM ESSE AlO; deinde postquam hic vindicaverit, praetor interrogat eum, qui cedit, an contra
vindicet; quo negante aut tacente tunc ei, qui vindicaverit, eam rem addicit. Idque legis actio vocatur.
quae fieri potest etiam in provinciis apud praesides earum.

19 Gaii Institutionum 2, 28.

106 . . .
Gaii Institutionum 2, 29.
29. Sed iura praediorum urbanorum in iure cedi tantum possunt; rusticorum uero etiam mancipari
possunt.

Y7 Gaii Institutionum 2, 30.
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Ussinvaminduasdisnisidundenssudnd (Titulus Primus. De rerum divisione et acquirendo
ipsarum dominio.)'! IWEJL%'Mﬁu%’mn'm,l,ii\‘m%’wﬁ?&]’jugmﬂ (summa rerum divisio) InguUININeY
pantluniwdlunamsndduvaasn (res in nostro patrimonio) wazniwduannansndiuvas
151 (res extra nostrum patrimonio) W3e8niendls nSngsneg wismuUssnvvemingeendy
n3nglunadivg (res in commercio) wazniwguanwigivd (res extra commercio) Fa.duly

(% PRI 112 . & S Y v o o
auvanlumaAsegaansnigtues? Wunstudununaniaeuvetlngaynusznis laglusis

30. Ususfructus in iure cessionem tantum recipit: nam dominus proprietatis alii usumfructum in
iure cedere potest, ut ille usumfructum habeat et ipse nudam proprietatem retineat. ipse usufructuarius
in iure cedendo domino proprietatis usumfructum efficit, ut a se discedat et conuertatur in proprietatem;
alii uero in iure cedendo nihilo minus ius suum retinet: creditur enim ea cessione nihil agi.

' Gaii Institutionum 2, 31.

31. Sed haec scilicet in Italicis praediis ita sunt, quia et ipsa praedia mancipationem et in iure
cessionem recipiunt. alioquin in prouincialibus praediis siue quis usumfructum siue ius eundi agendi
aguamue ducendi uel altius tollendi aedes aut non tollendi, ne luminibus uicini officiatur, ceteraque
similia iura constituere uelit, pactionibus et stipulationibus id efficere potest; quia ne ipsa quidem praedia
mancipationem aut in iure cessionem recipiunt.

% i
% Gaii Institutionum 2, 32.

32, Sed cum ususfructus et hominum et ceterorum animalium constitui possit, intellegere
debemus horum usumfructum etiam in provinciis per in iure cessionem constitui posse.
" Henri Hulot, Les Institutes de l'Empereur Justinien (vol 1, Chez Behmer et Lamort Editeurs 1806), 50 —
63.
https://books.google.co.th/books?id=ou7JcGY6w_cC&printsec=frontcover&source=ghs ge summary r&cad
=0#tv=onepage&q&f=false; John Baron Moyle, The Institutes of Justinian (5th edn Oxford, 1913)
https://droitromain.univ-grenoble-alpes.fr/Anglica/just2_Moyle.htm.
"2 paul Ourliac wag Jehan de Malafosse, ({39350 15) 17. - {ilgudiananiuinlun1sfiansanuszsinuniswus
Uszinvvewsngeanilunindlumdsdiuninduenmdudgazaumnaunandi waglineluannsuusesndu

n¥nglunoamnsnddurassinunsndusnnomsngduvadsi
30



npmneiesiuresinamssigafifiou euismmralunsuvasuiid Wosmnmungranessua
(ius naturale) An3ng fanvauzidunsnddudiusindmiunnay (res communis omnium)
uenaninindursegrafuninduman (res publica) ningunsegraduvasnguaunieguvula
yuvunils (res universitatis) 3w urseg 1 dunsndlaidid1ves (res nullius) uidnilnajiduves
Hanalasorslinssuaviinlagisnseneg muilinanlilusnngrnadesiudandn

wuil WumseSuiedvdeandnnguuneilesiuvedingadaedn nindnungrunevns
uywd (res humani uris) fefudifismindflenalouudsuldivhiy widhimindunedsiilienalou
uifulEFe fadu dsnguanedasdu tufides (Book Il) vesdnswssAgaAiisudesisany
WaRuanmanguaneidosiuvadagadn vindliiidwesmungmnevesuyudutseeniiy 3
Usziangosas (1) nsnddudriusiudmsunnau (res communis omnium) (2) NSWEUNIBY (res
publica) wae (3) NSNEveINFUAUNTBYLYY (res universitatis)

W@ yaesuglunwliiedy (Digest) I1minddudiusinduveanAuaIuNgRuNesIINYR
1éun o1me 1itlva vz audreeilmaa ' Sdiorauyaasladiluluuinureimes
wipdliiinBnnsesiuiidansgnviodgnaidusinaniuduresmuiesnavsludanddils
Julumungrangvessun@singg dutungia uazandenaesuigliseindundnnisinnuanain
ngvanefitinanuudidedevesinsnesidinneumszngminevesininesdugirnungvane
wisiduagmumanathuilos

nsutmsndlaedmualhduninsdudausaudwiunnau (res communis omnium) i
lpSudnswannuuIAnmeUTygIuazwITIaNssuvetinUsweldtinalndn ' uwasilidvisnaseorsna
UszanangrneunsSaaanldiinnduyd@lilunms 714 1 “Singiiliduveslauazlinisldiiog

wa

Sufudmsuynau BnslinindmardlnduluundygRuinguuneitseauasuiseuses (lois

»116

de police)”!'® 1y 81n1a Wlva neia ellnzia

e Digest, Book |, Tit. 8. Concerning the division and nature of things.

2. Marcianus, Institutes, Book IIl.
Certain things are common to all by natural law; some belong to the entire community, some to
no one, and the greater number to individuals; these are acquired in various ways respectively.
(1) Again, all the following things are common by natural law, namely the air, running water, the
sea, and hence the shores of the sea.
"% Digest, Book I, Tit. 1. Concerning justice and law.
8. Marcianus, Institutes, Book |.
For honorary law itself is the living voice of the Civil Law.
Paul Ourliac wag Jehan de Malafosse, (1998550 15) 18.
Article 714 (Création Loi 1803-04-19 promulguée le 29 avril 1803)

Il est des choses qui n‘appartiennent a personne et dont l'usage est commun a tous.

115

116

Des lois de police reglent la maniere d'en jouir.

drumdnnsinde lois de police Usgananguuneunssiaaarmualindlumes 3 Tudnwaueiiduun
nQuangUeRumedl Uus cogens)

Article 3 (Version en vigueur depuis le 21 mars 1804 - Création Loi 1803-03-05 promulguée le 15
mars 1803)
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Les lois de police et de sureté obligent tous ceux qui habitent le territoire. (ﬁﬁﬁunﬂﬂu)

Les immeubles, méme ceux possédes par des étrangers, sont régis par la loi frangaise.

Les lois concernant l'état et la capacité des personnes régissent les Francais, méme résidant en
pays étranger.

"7 Digest, Book XVIIl, Tit. 1. Concerning the contract of purchase and agreements between purchaser and
vendor, and what things cannot become the objects of the same.

6. Pomponius, On Sabinus, Book IX.

Celsus, the son, says that you cannot purchase a man whom you know to be free, nor any other
property if you know that it is not subject to alienation; as, for instance, sacred and religious places, or such
as are not the object of commerce, but are public property, which, while they do not absolutely belong to
the people, are used for public purposes, as, for instance, the Campus Martius. (Digest, 18, 1, 6, 1.)

"% Digest, Book XVIII, Tit. 1. Concerning the contract of purchase and agreements between purchaser and
vendor, and what things cannot become the objects of the same.

72. Papinianus, Questions, Book XII.

(1) Papinianus says that where a sale is made in the following terms, namely: "This sale shall be
void if it has reference to anything sacred, religious, or public," and the property is not in public use, but
belongs to the Treasury, its sale will be valid, and the vendor cannot avail himself of an exception because
it will not be operative. (Digest, 18, 1, 72, 1.)

" paul Ourliac way Jehan de Malafosse, (1398550 15) 18.
' Digest, Book XLIll, Tit. 7. Concerning the interdict relating to public places and highways.

3. Ulpianus, On Sabinus, Book XXXIII.

Roads existing in any particular neighborhood, which have been derived from the contribution of
land owned by private individuals, and date from time immemorial, are included in the number of public
highways. (Digest, 43, 7, 3, 1.)

(1) A difference exists between roads of this kind and military higshways, namely, military highways
terminate at the seashore, or in cities, or at public streams, or at some other military highway, but this is
not the case with roads through a neighborhood, for some of them terminate at military highways, and
others end without any exit.

' Digest, Book XLIIl, Tit. 8. Concerning the interdict forbidding anything to be done in a public place or on
a highway.
2. Ulpianus, On the Edict, Book LXVIII.
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(21) By a public highway we mean one whose soil belongs to the people, for we do not understand
a private road to mean the same as a public one. In the case of a private road, the soil belongs to another,
and we have only the right of walking and driving over it; but the soil of a public higshway is owned by the
community, and has been established with reference to direction, and within certain limits, by him who
had the right to render it public, in order that everyone might travel upon it, and traverse it. (Digest, 43,
8,2,21)

12 Digest, Book XLIII, Tit. 8. Concerning the interdict forbidding anything to be done in a public place or on
a highway.

2. Ulpianus, On the Edict, Book LXVIII.

(17) If anyone constructs a house in a public place without anyone preventing it, he cannot be
compelled to remove it, for fear that the city may be marred by its demolition; and because the interdict
is prohibitory and not restitutory. If, however, the said building interferes with public use, it should be
demolished on the application of the officer in charge of public works; but if it does not interfere with
anything, a land tax can be imposed upon it, for the tax receives this name because it is paid on account
of the ground.

'? Digest, Book L, Tit. 10. Concerning public works.

5. Ulpianus, On the Duties of the Principal Magistrate of a City.

(1) The boundaries of public lands must not be retained by private individuals. Therefore, the
Governor of the province shall see that public lands are separated from those belonging to private persons,
and endeavor to increase the public revenues. If he finds that any public places or buildings are occupied
by private persons, he must estimate whether they should be demanded for the benefit of the public, or
whether it would be better to lease them for a sufficient rent; and he must always pursue the course which

he thinks will be of the greatest advantage to the State.
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12 Digest, Book XLIII, Tit. 14. Concerning the interdict which has reference to the use of a public river for

navigation.

1. Ulpianus, On the Edict, Book LXVIII.

The Praetor says: “| forbid violence to be used to prevent anyone from conducting a vessel or a
boat upon a public river, or to hinder him from loading or unloading the same, on the bank of said river. |

also forbid any interference with navigation on any lake, canal, or public body of water.”

(7) Sabinus, as well as Labeo, is of the opinion that an interdict will lie where anyone is forbidden
to fish in a lake or pond, which he has leased from a farmer of the revenue. Therefore, if he has leased it
from a municipality, it will be perfectly just for his rights to be protected by an interdict on account of the
revenue to be obtained.

'? Digest, Book L, Tit. 16. Concerning the signification of terms.

203. Alfenus Varus, Digest, Book VII.

It was stated in the law relating to the collection of duties in the harbors of Sicily: “ That no one
should pay any duty on slaves which he was taking to his own house for private use.” The question arose
if anyone should send slaves from Sicily to Rome, for the purpose of cultivating land, whether or not he
would be compelled to pay duty on them. The answer was that in this law two points were involved: first,
what did the words, “Take to his own house,” mean; and second, what was the meaning of the expression,
“For his private use”? Therefore, if the word “house” meant where someone lived, inquiry should be made
whether this was in a province, or in Italy; or whether his house could only properly be said to be in his
own country. On this point it was decided that anyone's house should be considered to be where he had
his home, kept his accounts, and transacted his business. There is, however, great doubt as to the
signification of the expression, “For his private use,” and it was decided that this only had reference to
what was prepared for his subsistence. For the same reason it might also be asked with reference to slaves
who are alleged to be for the use of their master whether stewards, porters, farmers, overseers, weavers,
and farm laborers, who are employed in the cultivation of the soil, from which the owner obtains his living
and supports himself, are meant; or whether all the slaves which any person purchased and kept for his
own use, as well as those whom he employed for other purposes, and were not bought to sell again, are
included. It seems to me that only those destined for the use of the head of the family, who are appointed
for his personal service and support, which class includes valets, domestic, servants, cooks, attendants, and
all others devoted to employments of this kind are meant.

126 Digest, Book XLIII, Tit. 8. Concerning the interdict forbidding anything to be done in a public place or on
a highway.

2. Ulpianus, On the Edict, Book LXVIII.

(9) Where anyone is prevented from fishing in, or sailing upon the sea, he will not be entitled to

this interdict, just as in the case of a person who is prevented from taking part in games in a public field, or
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bathing in a public bath, or being present in a theater; but in all these cases an action for reparation of
injury must be employed.

vdninaifiuandliluunitedednnsdvds 1éun

Digest, Book XLVII, Tit. 10. Concerning injuries and infamous libels.

13. Ulpianus, On the Edict, Book LVIL.

(7) Where anyone prevents me from fishing, or casting a net in the sea, can | bring the action for
injury against him? Some authorities hold that | can do so, and among them is Pomponius. The majority,
however, hold that the case is similar to that of a person who is not suffered to bathe publicly, or seat
himself in a theatre, or go into, sit down, or associate with others in any public place, or where anyone
does not permit me to make use of my own property, for he can be sued in an action for injury. The
ancients granted an interdict to anyone who leased these public places, for it was necessary to prevent
force from being used against him by which he would be unable to enjoy his lease. But if | prevent anyone
from fishing in front of my residence, or farm-house, what must be said? Am [ liable to an action for injury,
or not? For the sea, as well as the shore and the air, is common to all persons, and it has very frequently
been stated in rescripts that no one can be prevented from fishing, or hunting birds, but he can be
prevented from entering upon land belonging to another. It has, nevertheless, improperly, and without the
authority of law, been assumed that anyone can be prohibited from fishing in front of my residence or my
farm-house; therefore, when anyone is prevented from doing so, he can still bring the action for injury. |,
however, can prevent anyone from fishing in a lake which is my property.

" Digest, 18, 1, 6, 1.
Digest, Book XLI, Tit. 3. Concerning the interruption of prescription, and usucaption.
9. Gaius, On the Provincial Edict, Book IV.

Corporeal property is especially subject to usucaption, with the exception of sacred and holy

128

things, and such as are the public property of the Roman people, and of cities, as well as persons who
are free. (Digest, 41, 3, 9.)

45. Papinianus Opinions, Book X.

Prescription based upon long possession is not usually granted for the acquisition of places
which are public by the Law of Nations. An instance of this is, where anyone abandons a building which
he had constructed upon the seashore, or it was demolished, and another person, having built a house in
the same place, the former opposes him by an exception based upon previous occupancy; or where
anyone, for the reason that he alone has been accustomed to fish for years in a certain part of a river,
under the same prescriptive right forbids another to do so. (Digest, 41, 3, 45,1.)

' Institutes, 2, 1, 2 and 4.

35



mwamLfdusuaaﬂauﬂuwia%u%uimsnusuuuua aﬂ,mLﬂummam%ﬂiuﬂamuimﬂumﬂmmawwv
'mﬂL.LmLﬂumaﬂaaﬂuuumasﬁmuumwﬂu WU AaUserad 1598eAs aununw wWume'® diegs
Fudude avasdnd fentveudes lnefindninasindeutunsdivamingumau ! wivindves
NAUALVSYNYL (res universitatis) Tladauuanasegtmauiuningums (res publica) wan
manefmingiidureadiomieresiuieg Adlingilsutueshomamaiiuilesdoyusumanidls
funseessulvidanimyanausnifudasiamnuasUszanaieseninammsTei 2 uasamssuil 3
Hefefuinia res publica wag res universitatis WunssuaNsTILAUvE Aot mane 2

m%’wﬁﬁimﬁumaaﬁwﬁwﬂm laun ningeudnaanslunisaaun (res sacrae et religiosae)
< 133

Ao fa

LazANUTIFNAGYS (res sanctae) Lﬁaqmﬂ?ﬁﬁLﬂuIUWWMﬂgwmﬂaﬂﬂauwlﬁLﬁum%’wémaqg’lm

nInSnmngvanednaans (res divini iuris) WisUssangegeonfuamulsynisivuiiodty
punufaeuvesingafe niwdSudnaans (es sacrae) ningniamaun (res religiosae) uag
a01UARNAANS (res sanctae)

o <

v o Lo £ a [ v Y a
NINYUANAEANDS (res sacrae) LﬂUﬂQﬁﬂ’JqULL@W?%EAL“TjuL"i]qmﬁuW%ﬂiiuﬂaﬂWiquﬂﬂaﬁﬂ
s

a o Ny o v A Y o= A At ! o ¢ o
2 I‘Uﬂﬂ Lﬂi@\‘iﬁﬂ"lﬁ]s{ﬁ N?J@ﬂWVUWWqNIQUWTQLSUqEJ@ﬂ@ﬂi@‘UﬂiﬁN ﬂﬂqucl/]"?jﬂllﬂ’]iﬂaﬂiq\ﬂ‘UﬁﬂﬁJﬂﬂq
134

[

LﬂuwswaauﬂﬂmawﬁmdﬂLLmaqUaﬂaiNavaﬂmmamwmﬂLuauuumﬂauauh WHaZAUAINIT
LUaauaam‘vﬂ,wfum‘mmusuaamuiwLﬂuamuwwmammwaﬂLfmmsummmaammuqmﬂuﬁawﬂm
au uildenanseilgluiinudadunssuanssnd e illefunnudusenaniseessunasSdilavinie
aeuanszAawn ognslsin nsilsmmanunsansyyinlaluaaufidernsaniuwsasdunssudnssau
au TunsdlfidansifiuAunensnsnainnssuans Wvesazilsmnlufinuifansifviuasovey 1A
GiaLﬁ'avLﬁ%’Umm@uaamm;ﬁmﬁm%tﬁuﬁuﬁau miﬂmwé’qawmzﬁﬂé’ﬂuﬁﬁummmmﬁﬁumﬂ
Ig¥upuBusenanmeuazldvfisanedunsngaulunszatauuda Tnedilionasreilaudsy
Tawdrluneundenisviianssula

NININ19AAU (res religiosae) LﬁuéaﬁL“ﬂuﬁuaﬁmiﬁymm%mQ’mw‘%dummmwwLfi]"]

TunaUua laun ganuuasia3Ioddnniserneg?® TaglanseinauisnssunieeauInas winin

B0 Institutes, 2, 1, 6.

Paul Ourliac taz Jehan de Malafosse, (1398530 15) 19.
% Jean-Philippe Lévy Wag André Castaldo (130350 1) 265.
133 Institutes, 2, 1, 7.
Institutes, 2, 1, 8.
Institutes, 2, 1, 9.
Digest, Book XLVII, Tit. 12. Concerning the violation of sepulchres.
2. Ulpianus, On the Edict of the Praetor, Book XVIII.
Where anyone demolishes a sepulchre, the Aquilian Law does not apply, but proceedings can be
instituted under the interdict Quod vi aut clam. (P)°7ﬁ507/77112°2}1m71/§uuN‘I/i?@ﬁiﬁﬁ?fﬁ)&/ﬁ/&f]ﬁ]éﬁlﬂ) This opinion

131

134
135

136

was also stated by Celsus with reference to a statue torn from a monument. He also asks if it was not
fastened with lead, or attached to the tomb, in any way, whether it should be considered a part of the
monument, or a part of our property. Celsus says that it is a part of the monument, as a receptacle of

bones, and therefore the interdict Quod vi aut clam, will be applicable.
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" Digest, Book XI, Tit. 7. Concerning religious places, the expenses of funerals, and the right to conduct the

same.

2. Ulpianus, On the Edict, Book XXV.

(5) A burial-place is a spot where human bodies or bones are deposited. Celsus, however, says
that a place which is destined for burial does not become religious entirely, but only that portion of it
where the body is laid.

%8 paul Ourliac wag Jehan de Malafosse, (1399550 15) 19-20.
Institutes, 2, 1, 10.

Paul Ourliac wag Jehan de Malafosse, (1998550 15) 21.
Institutes, 2, 1, 11.

Institutes, 2, 1, 12.
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3 |nstitutes, 2, 1, 13. 914la8 John Baron Moyle (1%39350 111).

13. It has been doubted whether a wild animal becomes your property immediately you have
wounded it so severely as to be able to catch it. Some have thought that it becomes yours at once, and
remains so as long as you pursue it, though it ceases to be yours when you cease the pursuit, and becomes
again the property of any one who catches it: others have been of opinion that it does not belong to you
till you have actually caught it. And we confirm this latter view, for it may happen in many ways that you
will not capture it.

" nstitutes, 2, 1, 14 - 21. 919lag J. B. Moyle (139550 111).
" Institutes, 2, 1, 22. ©19lag John Baron Moyle (\Ws9550 111).

22. When an island rises in the sea, though this rarely happens, it belongs to the first occupant; for,
until occupied, it is held to belong to no one. If, however (as often occurs), an island rises in a river, and it
lies in the middle of the stream, it belongs in common to the landowners on either bank, in proportion to
the extent of their riparian interest; but if it lies nearer to one bank than to the other, it belongs to the
landowners on that bank only. If a river divides into two channels, and by uniting again these channels
transform a man's land into an island, the ownership of that land is in no way altered.
¢ Institutes, 2, 1, 38.

Y nstitutes, 2, 1, 39.
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8 nstitutes, 2, 1, 40. ©19lag John Baron Moyle (1W99550 111).

40. Delivery again is a mode in which we acquire things by natural law; for it is most agreeable to
natural equity that where a man wishes to transfer his property to another person his wish should be
confirmed. Consequently, corporeal things, whatever be their nature, admit of delivery, and delivery by
their owner makes them the property of the alienee; this, for instance, is the mode of alienating stipendiary
and tributary estates, that is to say, estates lying in provincial soil; between which, however, and estates in
ltaly there now exists, according to our constitution, no difference.

149 .
Institutes, 2, 2, 1.

B0 Institutes, 2, 2, 2.
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Lot Institutes, 2, 2, 3.

12 p. Van Wetter, Cours elémentaire de droit romain contenant la législation de Justinien, avec (histoire
tant externe qu'interne du droit romain (tome 1, H. Hoste, 1871) 286.

* Jean-Philippe Lévy Wag André Castaldo (130330 1) 269.

Y4 Gaii Institutionum 2, 54.

54. Quare autem hoc casu etiam soli rerum annua constituta sit usucapio, illa ratio est, quod olim
rerum hereditariarum possessione ipsae hereditates usucapi credebantur, scilicet anno: lex enim Xil
tabularum soli quidem res biennio usucapi iussit, ceteras vero anno: ergo hereditas in ceteris rebus
videbatur esse, quia soli non est (éWé")a‘:Z&l’??fﬁ?)iJ) [quia neque corporalis est]; et gquamuis postea creditum
sit ipsas hereditates usucapi non posse, tamen in omnibus rebus hereditariis, etiam quae solo tenentur
(Fadiafiau) , annua usucapio remansit.

uniifunsesureninmsladvsifuAuludmimingldfmunoigany 1 Ynsgldlefiau wimndu
nsdlodmniuninddedifmuneigaim 2 Immedunsdaiefiau
> Gaii Institutionum 2, 42.
Usucapio autem mobilium quidem rerum anno completur, fundi vero et aedium biennio; et ita

lege Xil tabularum cautum est.
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* Jean-Philippe Lévy Wag André Castaldo (139330 1) 270.

" Digest, 42, 1, 15, 2.

15. Ulpianus, On the Duties of Consul, Book lII.

It was stated by the Divine Pius in a Rescript addressed to the magistrates of the Roman people,
that those who appoint judges or arbitrators must authorize the execution of the judgments rendered by
them.

(1) Our Emperor and his Father stated in a Rescript that even the Governor of a province could
execute a judgment pronounced at Rome, if he was directed to do so.

(2) Hence, in the judicial sale of anything which has been taken in execution, movable
property, such as animals, must first be sold. If the price of this is sufficient to satisfy the claim, well and
good; if it is not, then the real property should be ordered to be taken in execution and sold. Where,
however, there is no movable property, the land must be levied upon and sold, in the beginning. Courts
are accustomed to decide that, if there is no movable property, the land must be taken into execution, for
it is not usual in the beginning to take the land. If the land is not sufficient to pay the debt, or the debtor
has none, then any credits which he may have are taken in execution and sold. It is thus that the Governors
of provinces execute judgment.

128 Digest, 50, 16, 198. (Ulpianus libro secundo de omnibus tribunalibus): ‘Urbana praedia’ omnia aedificia
accipimus, non solum ea quae sunt in oppidis, sed et si forte stabula sunt vel alia meritoria in villis et in
vicis, vel si praetoria voluptati tantum deservientia: quia urbanum praedium non locus facit, sed materia.
Proinde hortos quoque, si qui sunt in aedificiis constituti, dicendum est urbanorum appellatione contineri.

Plane si plurimum horti in reditu sunt, vinearii forte vel etiam holitorii, magis haec non sunt urbana.
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! paul Ourliac way Jehan de Malafosse, (1398550 15) 28.

Paul Ourliac taz Jehan de Malafosse, (1398530 15) 32.
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162

Peter of Blois, Petri Blesensis Bathoniensis archidiaconi Opera omnia: Epistolee Volumen 1 de
Petri Blesensis Bathoniensis archidiaconi Opera omnia: nunc primum in anglia ope codicum
manuscriptorum editionumque optimarum, John Allen Giles, Apud |.H. Parker, Londini, apud T. Rodd [and
4 others], 1847, 316.

101. - Quidam antequam disciplinis elementaribus imbuantur, docentur inquirere de puncto, de
linea, de superficie, de gquantitate animee, de fato, de pronitate naturae, de casu et libero arbitrio, de
materia et motu, de principiis corporum, de progressu multitudinis, et magnitudinis sectione, quid sit
tempus, quid inane, quid locus, de eodem et de diverso, de diviso, et de dividuo et individuo, de substantia
et forma vocis, de essentia universalium , de ortu, usuque et fine virtutum, de causis rerum, de refluxione
oceani, de ortu Nili, de variis latentis naturae secretis, de variis figuris causarum, quee in contractibus vel
quasi- contractibus, maleficiis, vel quasi maleficiis oriuntur, de primis rerum initiis, et aliis quampluribus,

quae plenioris scientiee fundamentum, et eminentiores exigunt intellectus.
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1% paul Ourliac wag Jehan de Malafosse, (1899550 15) 30.

' Philippe de Beaumanoir Coutumes de Beauvaisis, texte critique publié avec une introduction, un
glossaire et une table analytique, par Am. Salmon, tome 1, Paris: A. Picard et fils, (1899-1900) 340.
https://callica.bnf fr/ark./12148/bpt6k2208269/f344.itern Fudile 12 SurAu 2566
' 671.- Les meubles, a parler généralement, sont toutes les choses que sont susceptibles d’étre mues,
c’est-a-dire toutes les choses qui peuvent étre transportées (mutes) d’un lieu & un autre. Mais certaines
choses en font partie, selon notre coutume, qui ne peuvent étre transportées avant le moment qu’elles
sont mares et qui sont jugées comme meubles, comme que vous le verrez plus bas.
7672~ Les héritages sont les choses qui ne peuvent étre mues (transportées) ...
1% 672 (Les héritages sont les choses qui ne peuvent étre mues) et qui rapportent chaque année (valent
par annees) a leurs propriétaires (seigneurs) : ainsi, les terres labourables, les bois, les prés, les vignes, les
jardins, les cens, les rentes, les fours, les moulins, les pressoirs, les maisons qui sont érigées (droites) tant
gu’elles tiennent a chevilles, les cours d’eaux, les droits d’usage — pourvu qu’ils soient tenus de
seigneurs —, les corvées, les hommages, les travers, les tonlieux. Toutes ces choses sont des héritages.
1% 678.- On ne doit pas considérer (tenir) comme héritage une choses qui meurt, car ce qui meurt disparait
(faut) or héritage ne peut faillir.
% Article 523 (Création Loi 1804-01-25 promulguée le 4 février 1804)

Les tuyaux servant a la conduite des eaux dans une maison ou autre héritage sont immeubles

et font partie du fonds auquel ils sont attaches.
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" 673.- Les meubles sont toutes les choses qui viennent (issent = sortent) des héritages, aussitot qu’elles

sont cueillies, comme le bois quant il est coupé, le blé aussitét qu’il est semé. Mais, pour le blé, il n’en
est pas ainsi dans beaucoup de pays, mais il est héritage jusqu’au moment ou il est fauché (soié) ; mais, a
Clermont, nous (U') avons vu par trois fois approuver, et plus bas nous exposerons les cas qui ont donné
lieu a ces décisions (les cas pour quoi ce fu jugié). Et, pour les vignes aussi, nous avons vu juger que, dés
que la vigne est cultivée (faite) au point que le raisin est formé, les fruits (despueille) sont réputés meubles,
et auparavant le prix du travail. Egalement, pour les blés avant qu’ils ne soient semés, le prix du travail de
la terre est réputé meuble. L’avoine, le vin, 'argent monnayé (denier), les chevaux, tous les métaux et
tells sortes de marchandises qui peuvent étre transportées sont réputés meubles.
12 Article 520 (Version en vigueur depuis le 21 mars 1804, Création Loi 1804-01-25 promulguée le 4 février
1804)

Les récoltes pendantes par les racines et les fruits des arbres non encore recueillis sont
pareillement immeubles.

Dés que les grains sont coupés et les fruits détachés, quoique non enlevés, ils sont meubles.

Si une partie seulement de la récolte est coupée, cette partie seule est meuble.
173

Michel Villey ‘L’idée de droit subjectif et les systémes juridiques romains’ (1946) 24 Revue historique de
droit francais et étranger 209. http://www.jstor.org/stable/43844228. @uAuiila 1 5uAL 2566.
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wihtunssudnd) liddadnasdeaduingisuaminiy Judunsimnunguaunsvesmandamadn
nsaseuasednslufanisdsuiuibesnisnseunsesinglifigusrsegluanumuisvesdiin
Fn3undngdaenaiinssudns danuundygfuins 2279 %qLi‘]wé’ﬂmiﬁwﬁmiuﬂgwuﬁaﬁﬂwmz
n3wgau'" uazlusniuvesuninyeiuin 1303 vedlnetues™
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e Nadége Reboul-Maupin, Droit des biens (HyperCours Dalloz, 9e edn, 2022) 23 - 27.

5 Yszanangranounisliaaaussneldlnesgiydfiaed 1804-02-07 YssnelfideTuil 17 nuawiud 1804 uay
fnalddedudousiud 21 furau 1804 Wudull uasdmiuuntaydfinnns 1240 Afnalivafuaglutaeszming
$uit 21 Tunew 1804 aufieiudl 1 saney 2016
e Article 1240

Version en vigueur du 21 mars 1804 au 01 octobre 2016

Créé par Loi 1804-02-07 promulguée le 17 février 1804

Le paiement fait de bonne foi a celui qui est en possession de la créance est valable, encore que
le possesseur en soit par la suite évincé.
""" Cour de Cassation, Chambre commerciale, du 21 novembre 1995, 93-19.535, Inédit.
"8 guifesh 2slannetud (B9es3n 60) 55-60.
9 s s, wsren, wiiseiiseanasUsay 100 T Wize NI Inas. nouii 2 ﬁi/77/avngw1/7y7uU551/3a
ngVIIEUNIAS NIl Y UTIW 1-5 (rauznssunssnaiiosluloniansuseu 100 T wzenuIwlswEd, A
URFans unInendengamn 2533) 52.
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"% Bram Akkermans (2008), The principle of numerus clausus in European property law, Maastricht

University, 56. https://doi.org/10.26481/dis.20081017ba duduidle 18 wwew 2567.
! Bram Akkermans (149550 180) 56.
%2 Van Caenegem, R.C., An Historical Introduction to Private Law (Introduction historique au droit privé),

(trans. D. Johnston, Cambridge: Cambridge University Press, 1988) 18-19.
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18 paul Ourliac wag Jehan de Malafosse (1899550 15) 31.
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2. fedinsiwsngluasudmioinlufnegrsansiunindusesu
1% Jean Bouteiller, Somme rural, ou Le grand coustumier général de practique civil et canon (revue, corrigé
sur l'exemplaire manuscript, illustré de commentaires et annotations par Louys Charondas Le Caron, Paris,
Macé, 1603). 19lae Paul Ourliac wag Jehan de Malafosse, (1399558 15) 31.
'% Van Caenegem, R.C. (1339330 182) 20.
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0 paul Ourliac wag Jehan de Malafosse, (1899550 15) 29.

! Charles Giraud, ‘Précis de l'ancien droit coutumier francais (deuxieme article)’ (1852) 3 Bibliotheque de
'Ecole Des Chartes, 4. JSTOR, http://www.jstor.org/stable/42994157. Accessed 2 May 2024.

192 Francois-René vicomte de Chateaubriand, Oeuvres completes de M. le vicomte de Chateaubriand, tome
1, Essai sur les revolutions. Etudes historiques (Lefévre, 1836) 515.

193Frangois—René vicomte de Chateaubriand, (1198550 192) 248.

Paul Ourliac wag Jehan de Malafosse, (1939550 15) 29.
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% Deroussin David, Histoire du droit privé (2th edn, Editions Ellipses, 2018) 287.
' Jean-Philippe Lévy uag André Castaldo (\fisas3n 1) 274.
T Li livres de jostice et de plet, XXVIII. Quel chose est mobles, § 1.

Quel chose est moebles? Quel chose est conquez? Quel chose est héritages?

Heritages est édefices, doiz d'eue, chans, prez, vignes, jardins, bois, estans, bétes sauvages, sers,
et plusors autres choses. Et tex choses ont cors. Estres (en outre) uns autres héritages qui n'ont point de
cors: comme cens, marchiez, foires, paages, reliés, rachat, servise, usage, com an vois, comme en aler et
a venir par autrui champ, et plusors autres choses semblables. Et tex héritages n’ont pas cors.

http://elec.enc.sorbonne.fr/josticeetplet/livre16/art 28 dududle 12 Sunau 2566.
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%8 Deroussin David, (1399550 195) 287.

Pierre de Fontaines, Conseil a un ami, XXXIll, 12 (milieu Xllle siecle) (éd. A.-J. Marnier, Paris, 1846) 385.

“Nous appelons héritage toutes les teneures et totes les droitures qui nos escheent de pere
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ou de mére, ou de autres personnes de nostre lignage, nis les conquez qu'il firent: mes muebles et chateus
n'apelons-nos pas héritage, encore nos soient il chéu des devant dites persones per prometre.”

% Jean-Philippe Lévy wag André Castaldo (1@90550 1) 273.

21 yrgadaFonin “ngmunsUszindlvesndndgvrsadfiun (Coutumier de Charles VI)” n¥n3dunsadiivn
AT9951UE581319Y 1380 — 1422
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202 Jacques d'Ableiges, Le Grand coutumier de France (A. Durand, 1868) 207.

https://gallica.bnf.fr/ark:/12148/bpt6k24494m/f255.item duduile 13 Sunau 2566.

Les ungs sont meubles, les auitres immeubles. Les biens meubles sont comme or, argent, biens
utensibles de maison, pain, vin et aultres choses qui sont de légier muables d'ung lieu en aultre sans
destruction de édifice, ou par despouillement de héritaige.

% Deroussin David, ({99330 195) 291.
Jean-Philippe Lévy wag André Castaldo (4899556 1) 1000.
Jean-Philippe Lévy wag André Castaldo (4899556 1) 1001.
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espéces de biens seulement : c’est a savoir les meubles et immeubles.)

Nmﬁa WAy 2 ’mmsaﬂwmuua Naulmmmwa ey 1 NMSWUIUSLANVBININE duh 1 uni
209 ANNRUAIN “mwwwma ynluildudasunsndfiduadamsunsng (Tous les biens sont
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% Coustumes de la prévosté et vicomté de Paris, mises et rédigées par escrit par nous Chrestofle de Thou,
Claude Anjorant, Mathieu Chartier, Jaques Viole et Pierre de Longueil (J. du Puys, 1581).
o é’w’uaﬁuiugwu%a;dauaamLwiamﬁwé’amasum Coustumes de la prévosté et vicomté de Paris w38 Coutume
de Paris de 1580 fnan1 Usngtoaalunii 14 il

Quels biens sont meubles & quels immeubles

LXXXVII

En la preuosté & vicomté de Paris y a deux sortes & especes de biens seulement : c’est a savoir
les meubles & immeubles.
https://gallica.bnf fr/ark:/12148/bpt6k8710464w/f57.image. dufiuiile 15 Summs 2566.
% Antoine Loysel, Institutes coutumieres d'Antoine Loysel, ou, Manuel de plusieurs et diverses regles
sentences et proverbes, tant anciens que modernes, du droit coutumier et plus ordinaire de la France
(tome 1, Videcoq, 1846) 231.

LIVRE Il

DE LA QUALITE ET CONDITION DES CHOSES.

TITRE PREMIER.

DE LA DISTINCTION DES BIENS.

l.
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209. Tous biens sont meubles ou immeubles

V. Uart. 88 de la coutume de Paris, avec la conférence et les commentateurs, et Durantum,
quaest. 22, lib. |.
 Article 516 (Version en vigueur depuis le 21 mars 1804, Création Loi 1804-01-25 promulguée le 4 février
1804)

Tous les biens sont meubles ou immeubles.
% ARTICLE XC. Ustensiles d'hotel qui se peuvent transporter sans fraction et détérioration, sont aussi
reputez meubles: mais s’il tient a fer et a clous, ou sont scellez en plastre et sont mis pour perpetuelle
demeure, et ne peuvent estre transporter sans fraction et deterioration sont censez et reputez immeubles:
comme un moulin a vent et a eau, pressoir édifié en une maison, sont réputés immeubles, quand ne
peuvent étre otés sans dépecer ou désassembler, autrement sont réputes meubles.
' XCI. Poisson étant en estang ou en fosse est reputez immeuble: mais quand il est en boutique ou
referuouer, est reputé meuble.
12| ouis Le Caron, Coustumes de (a ville, prévosté et vicomté de Paris, ou droict civil parisien (4th edn,
Pierre Chevalier, 1605) 68.
“ Article 522 (Version en vigueur du 21 mars 1804 au 18 février 2015, Créé par Loi 1804-01-25 promulguée
le 4 février 1804)

Les animaux que le propriétaire du fonds livre au fermier ou au métayer pour la culture, estimés
ou non, sont censés immeubles tant qu'ils demeurent attachés au fonds par leffet de la convention.

Ceux qu'il donne a cheptel a d'autres qu'au fermier ou métayer sont meubles.

Article 522 usifinmsudlufisiadntios uwifgsmmdnniaduly

(Version en vigueur depuis le 18 février 2015, Modifié par LOI n°2015-177 du 16 février 2015)

Les animaux que le propriétaire du fonds livre au fermier ou au métayer pour la culture, estimés
ou non, sont soumis au régime des immeubles tant qu'ils demeurent attachées au fonds par leffet de la

convention.
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Ceux qu'il donne a cheptel a d'autres qu'au fermier ou métayer sont soumis au régime des
meubles.

Article 524 (Version en vigueur du 21 mars 1804 au 01 juillet 1985, Création Loi 1804-01-25
promulguée le 4 février 1804)

Les objets que le propriétaire d'un fonds y a placés pour le service et l'exploitation de ce fonds
sont immeubles par destination.

Ainsi, sont immeubles par destination, quand ils ont été placées par le propriétaire pour le service
et l'exploitation du fonds :

Les animaux attachés a la culture ;

Les ustensiles aratoires ;

Les semences données aux fermiers ou colons partiaires ;

Les pigeons des colombiers ;

Les lapins des garennes ;

Les ruches a miel ;

Les poissons des étangs ;

Les pressoirs, chaudieres, alambics, cuves et tonnes ;

Les ustensiles nécessaires a l'exploitation des forges, papeteries et autres usines ;

Les pailles et engrais.

Sont aussi immeubles par destination, tous effets mobiliers que le propriétaire a attachés au
fonds a perpetuelle demeure.

Article 524 wiifinmsudlufisifandntios uwifsmmdnnsiduly

(Modifié par LOI n°2015-177 du 16 février 2015)

Les objets que le propriétaire d'un fonds y a placés pour le service et l'exploitation de ce fonds
sont immeubles par destination.

Les animaux que le propriétaire d'un fonds y a placés aux mémes fins sont soumis au régime des
immeubles par destination.

Ainsi, sont immeubles par destination, quand ils ont été places par le propriétaire pour le service
et l'exploitation du fonds :

Les ustensiles aratoires ;

Les semences données aux fermiers ou métayers ;

Les ruches a miel ;

Les pressoirs, chaudieres, alambics, cuves et tonnes ;

Les ustensiles necessaires a lexploitation des forges, papeteries et autres usines ;

Les pailles et engrais.

Sont aussi immeubles par destination tous effets mobiliers que le propriétaire a attachés au fonds
a perpétuelle demeure.

Article 525 (Création Loi 1804-01-25 promulguée le 4 février 1804)

Le propriétaire est censé avoir attaché a son fonds des effets mobiliers a perpétuelle demeure,
quand ils y sont scellés en platre ou a chaux ou a ciment, ou, lorsqu'ils ne peuvent étre détachés sans
étre fracturés ou détériorés, ou sans briser ou détériorer la partie du fonds a laquelle ils sont attachés.

Les glaces d'un appartement sont censées mises a perpétuelle demeure lorsque le parquet sur

lequel elles sont attachées fait corps avec la boiserie.
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Il en est de méme des tableaux et autres ornements.

Quant aux statues, elles sont immeubles lorsqu'elles sont placées dans une niche pratiquée
expres pour les recevoir, encore qu'elles puissent étre enlevées sans fracture ou détérioration.

21 LXXXIX. Cédules et obligations faites pour somme de deniers, marchandises ou autres choses
mobiliaires, sont censez et reputez meubles

22 paul Ourliac wag Jehan de Malafosse, (1898550 15) 33.

“% Henry Sumner Maine, Ancient Law: Its Connection with the Early History of Society, and Its Relation to
Modern Ideas (3rd edn, Charles Scribner, 1864) 264.

The idea seems to have spontaneously suggested itself to a great number of early societies, to
classify property into kinds. One kind or sort of property is placed on a lower footing of dignity than the
others, but at the same time is relieved from the fetters which antiquity has imposed on them.
Subsequently, the superior convenience of the rules governing the transfer and descent of the lower order
of property becomes generally recognised, and by a gradual course of innovation the plasticity of the less
dignified class of valuable objects is communicated to the classes which stand conventionally higher. The
history of Roman Property Law is the history of the assimilation of res mancipi to res nec mancipi.

dmsuatuwladunwiliasa Wosndunudnnsddyildsunssensuegiiniiena ¥ualseail

Henry Sumner Maine L'ancien droit consideré dans ses rapports avec lhistoire de la societe
primitive et avec les idées modernes, traduit sur la 4e éd. anglaise par Jean-Gustave Courcelle-Seneuil

(Guillaumin: A. Durand et Pedone Lauriel, 1874) 256-257.
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Il semble que lidée de classer les biens en diverses espéces, se soit présentée spontanément a
un grand nombre de sociétés primitives. Une espéce de biens est placée plus bas que les autres dans
'ordre de la dignité, mais en méme temps elle est débarrassée des liens par lesquels l'antiquité a enchainé
les biens réputés supérieurs. Plus tard, l'avantage plus grand des régles relatives au transfert et a la
succession des biens réputés inférieurs est généralement reconnu, et, au moyen d'innovations graduelles,
la plasticité de la propriété inférieure est communiquée a lapropriété que lU'on considére comme
supérieure. L'histoire du droit de propriété romain est Uhistoire de 'assimilation des choses mancipi aux
choses nec mancipi.

http://onala.free.fr/henrymaine1874.pdf dududle 17 Sunau 2566
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https://books.googleusercontent.com/books/content?req=AKW5QaeKluXYo-Yx1PSuH1sfm870zv-
ss3leqSHGPosgWDmMUKeSEJwe6WCpoEJshY UMBOGIiBuDbag-

T7Yv3CJ vksUgslL 21XEgAEKs6BpWHACXeo50tdd4zM26i29gB23Py9 HrDB6holbluZbi6emLWo3 2cyAuNoMsjcB
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?% Bram Akkermans (13499550 180) 169.

Van Caenegem (1348550 182) 49.

Bram Akkermans (\%9@350 180) 58.
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2% Friedrich Karl von Savigny, System des heutigen roemischen Rechts (Band 1, Veit, 1840) §. 56, 367.

Als Recht erscheint es einfach und vollfténdig in der Gestalt des Eigenthums, oder der
unbeschrankten und ausschliefenden Herrschaft einer Person Uber eine Sache. Eine noch aufler dem
Eigenthum liegende Herrschaft des einzelnen Menschen Uber die unfreye Natur ist nicht denkbar.

* Friedrich Karl von Savigny (1398550 244) 369.

Eine noch aufler dem Eigenthum liegende Herrschaft des einzelnen Menschen Uber die unfreye
Natur ist nicht denkbar; wohl aber &3t sich eine mannichfaltig begranzte Herrschaft innerhalb des
Eigenthums denken, woraus dann, je nach den Bestimmungen jedes positiven Rechts , mehrere einzelne
jurainre, als belondere Rechtsinstitute, gebildet werden kdnnen.

#%6 Naoki Kanayama, ‘Chose et bien’ (2012) in : Le patrimoine au XXle siecle : Regards croisés franco-
Jjaponais (Société de Législation Comparée, dir. par Michel Grimaldi, Naoki Kanayama, Naoya Katayama, et
Mustapha Mekki) 89-99.
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(2) @anSinuiu AnSldaesuazvende (Uusage et Uhabitation) (3) @n5n15191 @ansnsinssesen ans
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W (3) GBI (8) Ansiuseiumileadmnsunindlaglidesdsau (nantissement immobilier)
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1 Art. 2. Les droits réels, s’exercant directement sur une chose et opposables a tous, sont principaux

Ou accessoires.

Les droits réels principaux sont :

le La propriété, pleine ou démembrée ;

2e L’usufruit, Uusage et ’habitation ;

3e Les droits de bail, d’emphytéose et de superficie ;

de Le droit de possession.

Les droits réels accessoires sont :

le Les servitudes foncieres ;

2e Le droit de rétention ;

3e Le gage ;

de Le nantissement immobilier ;

5e Le privilége ;

6e L’hypotheque.

Les servitudes sont des droits réels accessoires de la propriété ; le droit de rétention et les autres
droits qui le suivent sont des droits réels accessoires formant la garantie des droits personnels.
248 Art. 6. Les choses sont corporelles ou incorporelles.
Les choses corporelles sont celles qui tombent sous les sens physiques de ’lhomme, comme les
fonds de terre, les batiments, les animaux, les ustensiles.

Les choses incorporelles sont celles que Uintelligence seule pergoit ; tels sont :

le Les droits réels ou personnels eux-mémes ;

2e Les droits des écrivains, des artistes et des inventeurs ;

3e L’universalité des biens et des dettes d’une société dissoute ou d’une communauté en
liquidation.
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* article 3 Les droits personnels ou de créance, s’exergant contre une personne déterminée, pour obtenir
d’elle des prestations ou des abstentions ...

0 article 1er Les biens sont des droits réels ou des droits personnels.

! Naoki Kanayama (1348550 246) 92.

2 Arreté de la série “Otsu”, no 4, 1 du 19 mai 1893, 819bag Naoki Kanayama (1%499550 245). - La chose
désigne uniquement la chose corporelle, et Uapplication des régles sur les choses aux choses incorporelles

sera prévue au Cas par cas.

69



mammu Uivmaﬂgwmawawﬂu (Minpo) FaasuPrunszuIunsIRTey yelAlud 1895 way
< ! 9253

o

nalddeAulut 1896 Fadyefinnnsn 85 31 “Arimindlulszianguruneillauningdisusns

Tusguuanudaguil nsnednslddazdunsnedniusssruniansnednsgunsal dudu
agwilainglsUsamsau ninednsusesiunudssinangrinsunagulawn nssudns ans

uAY AnSN15LsEEEe1 (emphyteusis) wavn15edneeu diuninuaniaunsal lawn nSia

ansd
WD
11U

Y wa

3
untgygifanglidmiuinglufisusadunsde W nglunsdusniduiosnisaseuases uimsm 205

A

ﬁﬁe ED_

YEuaAnE avddnh dnsdiues uwidmiuinglifsusne fisUszuiangmainounsguuling
11918 “AA18ATOUATEN (quasi-possession)” MuUAlEUNUNTYIATI1918N13ATOUATOIUNTUIAY
TnvoylauunnsdityanalddnsmansugFuvosmuioianuinsgynisutiui ousslenives
Ao nneaNdn WWunsdiaseunsesdns dldaseunsesingizuing lnegsnalsyasdliuing
205 mﬂanmmiaﬂﬁﬂsﬂéﬂummmﬁ]vumaﬂmimauﬂiaam‘lﬂmumimaammamﬁma6] Swdu
fnqlaifizusldun nsediven Y3uAvs S1ues AvinmmidsuAnuidygdoue Guans wisaane
n3f AnSns “as Austlienansounsesliesnndlyfngiisusie uifaunsathudninasiinde
“adpasounses” wuiuldunnsdldluguziduunngmineialy egralsfniy ATlaTAl U
YRR uudnsdinsldulasnisaseunsesmumdnengaaldans Sananaldinanns 205 didu
desnsneaundtyafnauuuivingy ulifinalumnaufdRudedndln®

dmdunsdinslddnslngonganuliifisausldfunsldnssudndmiengisusavidu

'
‘dd

1037 163 wisdszanangrunsumaguivualiyanaonalaansnianingauduniilinssudnsadl

#¢ aadjUuldunnsiisuses

[ < [y 1l ' = [ Y]
anwauzluinglifisusilagenganuilieainaseunsosuulaguiu
msleansnisdredmnsunindlagerganu Wadunisaseunsetedwisunindasu 20 U 1iuus
I a 1% N oA ot a vad Yo ¢
Junsaseunsedlaggasnazldinat 10 ¥ dalusglevdluneujianaiunsaldsusesnnuauysal
Y84N15AT0UATDMNSNI AU T Ty ey ninanlulusz oy waganunsalddunddygidinnidy
Tuazfinny wararunsalddudivesiuiassldmndyyrdinseyilaed g adlgdvemsneg 27

agslsinu mslaanslagerganununannisaseuasesuumieinglidzusned magUuiaig

22 FmE WY
Chapter IV Things
(&
(Definition)
BINTEE CORRBITEWVT M &IE HERBELS,
Article 85 The term “Things” as used in this Code shall mean tangible thing.
#* Section 4 Quasi-Possession
Article 205 The provisions of this Chapter shall apply mutatis mutandlis to cases where a person
exercises his/her property rights with an intention to do so on his/her own behalf.
> Naoki Kanayama (148550 245) 95.
% Article 163 (Acquisitive Prescription of Property Rights other than Ownership)
A person who exercises any property right other than the ownership peacefully and openly with
an intention to do so on his/her own behalf shall acquire such right after the elapse of 20 years or 10
years consistent with the distinction provided in the preceding Article.

*’ Naoki Kanayama (140550 246) 96.
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>8 ﬁf?ﬁwmmmaq&qmmfuﬁ' 17 n9nHIAN 1997 — 2149k Naoki Kanayama, ‘La possession des choses
corporelles et incorporelles’ (2012) in : Le patrimoine au XXle siecle : Regards croisés franco-japonais
(Société de Législation Comparée, dir. par Michel Grimaldi, Naoki Kanayama, Naoya Katayama, et Mustapha
Mekki) 423

»9 Article 362 (Subject Matter of Pledges of Rights)

(1) Pledges may have property rights for their subject matters.

(2) In addition to the provisions of this Section, the provisions of the preceding three Sections
(General Provisions, Pledges of Movables and Pledges of Immovable properties) shall apply mutatis
mutandis to pledges under the preceding paragraph, to the extent that application is not inconsistent with
the nature of the same.

20 Article 369 (Content of Mortgages)

(D ...

(2) Superficies and emphyteusis can be the subject matter of a mortgage. In such cases, the
provisions of this Chapter shall apply mutatis mutandis.

! Naoki Kanayama, (198530 258) 416.
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“% Biirgerliches Gesetzbuch (BGB)

§ 90 Begriff der Sache
Sachen im Sinne des Gesetzes sind nur kérperliche Gegenstdnde.
Birgerliches Gesetzbuch (BGB)

§ 903 Befugnisse des Eigentlimers

269

Der Eigenttimer einer Sache kann, soweit nicht das Gesetz oder Rechte Dritter entgegenstehen, mit
der Sache nach Belieben verfahren und andere von jeder Einwirkung ausschlief3en. Der Eigentimer eines
Tieres hat bei der Austibung seiner Befugnisse die besonderen Vorschriften zum Schutz der Tiere zu
beachten.

#"% BVerfG 15.7.1981, BVerfGE 58, 300.
7 Larenz AT, § 13 1l 3, 217. 914lay Claude Witz (1399550 267) 461.
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*? Gesetz tiber Urheberrecht und verwandte Schutzrechte (Urheberrechtsgesetz)

§ 64 Allgemeines

Das Urheberrecht erlischt siebzig Jahre nach dem Tode des Urhebers.
o Patentgesetz

§ 16

Das Patent dauert zwanzig Jahre, die mit dem Tag beginnen, der auf die Anmeldung der Erfindung
folgt.
" Gesetz Uber den Schutz von Marken und sonstigen Kennzeichen (Markengesetz - MarkenG)

§ 47 Schutzdauer und Verldngerung

(1) Die Schutzdauer einer eingetragenen Marke betréigt zehn Jahre, gerechnet vom Tag der
Anmeldung an (§ 33 Absatz 1).

(2) Die Eintragung der Marke wird auf Antrag des Markeninhabers oder einer durch Gesetz oder
Vertrag hierzu ermdichtigten Person um jeweils zehn Jahre verldngert, sofern die Verldngerungsgebihr
entrichtet worden ist.

(3) Die Verldngerung der Schutzdauer kann auch dadurch bewirkt werden, dass die
Verldngerungsgebtihr und eine Klassengeblhr fur jede zu verldngernde Klasse ab der vierten Klasse der
Klasseneinteilung der Waren und Dienstleistungen gezahlt wird. Der Erhalt der Zahlung gilt als Antrag des
Markeninhabers oder einer ermdchtigten Person nach Absatz 2.

(4) Beziehen sich die Gebuhren nur auf einen Teil der Waren oder Dienstleistungen, fir die die
Marke eingetragen ist, so wird die Schutzdauer nur fUir diese Waren oder Dienstleistungen verldngert.
Werden lediglich die erforderlichen Klassengebtihren nicht gezahlt, so wird die Schutzdauer, soweit nicht
Satz 1 Anwendung findet, nur fur die Klassen verldngert, fr die die gezahlten Geblihren ausreichen. Besteht
eine Leitklasse, so wird sie vorrangig berticksichtigt. Im Ubrigen werden die Klassen in der Reihenfolge der
Klasseneinteilung berticksichtigt.

(5) Das Deutsche Patent- und Markenamt unterrichtet den Markeninhaber mindestens sechs
Monate im Voraus tiber den Ablauf der Schutzdauer. Das Deutsche Patent- und Markenamt haftet nicht
fur eine unterbliebene Unterrichtung.

(6) Der Antrag auf Verlcingerung soll innerhalb eines Zeitraums von sechs Monaten vor Ablauf der
Schutzdauer eingereicht werden. Der Antrag kann noch innerhalb einer Nachfrist von sechs Monaten nach
Ablauf der Schutzdauer eingereicht werden.

(7) Die Verldngerung der Schutzdauer wird am Tag nach dem Ablauf der vorausgehenden
Schutzdauer wirksam. Sie wird in das Register eingetragen und verdffentlicht.

(8) Wird die Schutzdauer nicht verldngert, so wird die Eintragung der Marke mit Wirkung zum Ablauf

der Schutzdauer geléscht.
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§ 1068 Statutory definition of usufruct in rights
(1) Gegenstand des NiefSbrauchs kann auch ein Recht sein.
(2) Auf den Nief3brauch an Rechten finden die Vorschriften tber den NiefSbrauch an Sachen
*’® Burgerliches Gesetzbuch (BGB)
§ 1273 Gesetzlicher Inhalt des Pfandrechts an Rechten.
(1) Gegenstand des Pfandrechts kann auch ein Recht sein.
Etc.
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2349 [2315]. Movable things which have been rendered actually immovable by their
physical attachment to the soil, are immovables by accession, when such attachment is of a
permanent character.
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“99. — Property includes things as well as incorporeal objects susceptible of
having a value and of being appropriated.
(Arg. 2346 Répert Carpentier. Vo. Biens. No.1).”
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302

Poder Legislativo Nacional, CODIGO CIVIL - SU APROBACION, Ley N° 340. Sancion: 25/9/1869.
Promulgacion: 29/9/1869. B.O.: Publicado en Registro Nacional 1863/69, 513. Cédigo Civil. Su aprobacion
https://www.ecofield.net/Legales/General/codigo_civil/ley340 ccivil.pdf dududle 30 Wy 2567,

La fuerza de las consideraciones legales de estos jurisconsultos ha hecho decir a Freitas, en la nota
que pone al primer articulo de su Proyecto de céd. civil para el Brasil, “ que el estado de la ciencia sobre
este asunto era bien poco satisfactorio.”

*% Aproveche al nacional o al extranjero, como en general lo declara el cod. de Prusia. Esta misma idea
aparece en los escritores franceses, pero sélo como un favor para los nacionales: legislacion viciosa
impregnada del "jus Quiritium", como dice Freitas. Sobre esta materia, véase a Savigny, t. 8, § 365.

> Poder Legislativo Nacional (1899350 302), 318.

Freitas pone al art. 317 de su proyecto de codigo, una larga nota demostrando que sélo deben
entenderse por "cosas" los objetos materiales, y que la division en cosas corporales e incorporales,
atribuyendo a la palabra "cosas" cuanto puede ser objeto de derechos, aceptada generalmente, ha
confundido todas las ideas, produciendo una perturbacion constante en la inteligencia y aplicacion de las
leyes civiles.

*®La palabra "cosas", en la flexibilidad indefinida de sus acepciones, comprende en verdad todo lo que
existe; no solo los objetos que pueden ser la propiedad del hombre, sino todo lo que en la naturaleza
escapa a esta apropiacion exclusiva: el mar, el aire, el sol, etc. Mas como objeto de los derechos privados,
debemos limitar la extensidon de esta palabra a lo que puede tener un valor entre los bienes de los

particulares.

86



‘QJ o/ 1 1
5.2 nysuansIaduinglizusnewsalyl

Tuanumingvesnisloulasainsle dnddmanslsiuiodinssuans ifuninednsi
wnlipanandminduazdsusgfudringissnsduoglui drunmsldmdugedaiingsud
sustiu ldumelildnssudvdlusmindiuluuiesidla anmamsinuluiade 2.1 aguarald
fail

npmnelsilunaiifindeutygingunsduasdivdianmsdweunindiidensdilien
fnavilviEdeldnssuansluiuilaenssudvsluinn fitonsaslevludsdefineidordelddrsssaun
fuednie iesnlugaisuusndslifauunanindenislounssudnsliungulou wnAnie
msleunssuansiunintuluganes

2 =

soutunguanedvasdliy (wiw) nantawianzinglisuine nedlindfivingludisusa

usiegndla uazUsznsddny Tuwsiudl 8 Idhsazdin nindauignulueviefiirveagnuedlagldings
tulififlaeranseunsesustingld fausiiraziyanansouasemingauvosfduiulnegainundu
naruuilafey Wesindesiuilinandseganumungunedvasdis uenainids
RoITnUMUNVENEREELAzINANTIY (lex Julia et Plautia) Bneiag

Ingaduduinungmneduvasdlde lunsdiiannsonsevasesusindlamunguune ms
nseunsesUstnimgiidudmniumindiadoanysallu 1 9 uas 2 Ydwiunsaseunsesusiindiiau
waztu Gedinlsesungliudelindninusilafuiidulusuumidiidesimdninasivudulydiuld
futhuluediowne uinguuneduaedfzflilsvasiagliinnsounsessdnddiidedivingy 5
Wi Inefinguaneduasslfizduasemindauvemaiiodsiuegunns yarandlonadiodsiumnus
Huyananungrnevessuninie (peregrinus) fignanandnsisiiuunasasnundn ius gentium
lipnanseunsesUsindnindauvemaiiiodsiiuld esnnssudvslunindduvemaiioslsiudy
asiiloutulilldnaenludmiuyanarind

dofinsandemlungmnedvasdddzauitldnanindrsduiadiulin lugavasnguune
usedlAzddlifaussiauiansaniieatuinglifisusaussgasle Wamnisuuddndndaensid
anslasanganudunanulsuswesindfmanslsiuludaeen undeuinndn TudhaFuusn
Mszdrevlienalaunlagengainy nguanedvassliznaniuwsiangingisusauaziilanaiia
fnglaifisuiadadumszssen ownamznssunisiangraneduassifeisduldnmdnns
FhensaseuasasUsting (usucapio) Tnsmslivienisaseunsowuslunzduilfoeusufuii gl
f5Usee1vnseuasesiulaniudesuigvesinddeanslsiiuvalonu wu edea n1aa (Aelius
Gallus) filsienamsnevesnsaseunsesidunislififuriedwgnaine uslisufvhfuvievion]s
Turuun ms1znnsaseuasesonadlduiianizingiionasudasldiindy (Possessio est usus
quidam agri aut aedificii, non ipse fundus aut ager : non enim possessio est, nisi in iis rebus,
quae tangi possunt) Bsdrin “Iagileradudasld” § indRmanslstuldlunisasuesiningd
sUetiuaq

87



wianadnUsensuilannguanelsiuluyielidilienaseusunslaundanisedneeulaueig
vy 1 a . 2 ada ] y a £ ' ° @ a an =
AulaRe wilAN usucapio \UWITNMIUNTUNTLANIFINTTUENT winszdngauludanlionadl
g v aa s v aa 6" v i v
nssudns Wuwuimsnislianuiulunsifmansvesinifmanslsdulugausng Mreudis
imsansaeufiusnglunguunedvaedifzduies nannswuilisunisiatenasliduwwimisluns
AduARIeENNIUNYAVRITLLLS
Aatly 11454@L%;JLLiﬂsuaa'mma”fﬂﬂiﬁué’ﬂﬂﬁﬁ@ummmu’mGmmamsvmaam,ﬂmumm
ot1ln dalesinnudndudasfusemdnnisindreniszsivaxlugadau Tneisuannisiuses
msziwenlidmsuuansdlluiuauneu wazdesseimuinsluyissien untilugnissensunise
eoulupuvineinWuniudney 39reee) ansaisuufndinleningdnsivilenfuuen
ssnnaananfmsnduuaseldnannisiifaenissdneasn Jwlsesndunszdigeuniayana
lown o1de d@nSiiuiu wazaiszdrgeumaming laun aszdreeumietiuvienau viall Tuusznu
Foenssudns dndfmanslsiulurazdulilduensamnesnunaindming suduingligusius
g.ll o 1 o/ a Aa 1 a n‘ 1 1 { a Q‘U
pg4la nanafe TuvazuuA1dn “nswedns” lisaunssudnsdlausatngla iasannssuansnu
o = ' & a o o oy & Y 1 =3 % & v Y a a = 3
nadsuiradudadeafiueguanauddy egrelsiniy lugandsq Faldiinnseduredslnin
nssudnsniluninedniussianmising dnifeanslsiuluganasensanumnevewinulaensy
= & « a S Aa [y [ [y = ] & A va = [ o 1
Fedusenssudnslunaududuingiisusiiueane iiuanuswluiuissgadnuausiegly
Aa = v oA o Aa o v o & i Y o a a 4« o 1
audslaunizesnseiweslunfuiume el lWuldinelviminedvivsensedeeulinnagluanin
guliuwiueudnsaly
o/ 1 o/ ¢ o/ = 1 o/ 1 1 a ﬂgl a
Waunsn1suanindeanduingiiusisuazingluisusruiatuainuuadalunig
USveun unﬂiwmLmamuna‘lmanwl@aiwmaamum’m“[aﬂuLLmaam‘Uu 2 2aAUsenauleun
demmenniifianngasulsivamelaviedningiu feifinsudndansuasyiminfiadeuln
menw dndimanslsiulaeianizetnsdsanule (Labeo) F4iiFinoglutaausnvesaianniayien
a & 1 < A = [y = | PN LYY £%
wwIAnliUusdlaguenaandulsensivis Tngilsusns (res corporales) Maunsadudale uay
Usznsiiaes T lufigusns (res incorporales) Mtluiesdnseneg Jauuslszinndeseanludn 3
Useangouma (1) NSnwedns wu ansedgeurned (2) yaradnivsednsnimil wag (3) usan
(hereditas) nunefanemingaulagsiu
Unifmanslsduaudfyegedadaulananndianuleidudufnnisudminglu
Trgiisusiuaringliisusnedn N13ALATEINITATEUATEINTANAUNITALATEINITATEUATRINITNE
namAsusanauwnAntadevednsvesiulilvduseiu nsaseuasemsnddulunidiing duans
wnnazdutngmenenmiiniueu ludnvaeiullddmgnenenmiudusuluusaniy anule
na1vinndelaanslunsduasesnisaseuasedhidmgeulininduna Aol unsanauuuiAidede
yoslnsves
FuglsgaduinAndinaladndnduilaaslasudninaveamdnysyenindnituiuin esune
dﬂummﬂaﬂizmw%’wﬁ%%i’mqﬁmwﬂﬁ 238 Ao (1) auiinguudueg (quae sunt) uaz (2)

v

< a =) =
auauivlunagideyauseauiidila (quae intelliguntur) L‘tJumimmumJﬁvmmmwéim

v
[ LY V) 1

olrnudndnlaegmsaiuituiuiingiifiey uiuwvinsstwiuanuiiog Suwlslimesuredseney

9
v

31 Ingiilusglaunsanaaiusazdudadld dograugu Wiy dru duns aunsaivenin naly
Uu lansele wiousou Ru uavdus) dwudngiiuneassdaslinsfnnuaduandmsurinu Taels

88



v & v w9y . < v Yy a 1Y) = ] v
dnunsauanslvitiulasnisdudald wharusanuiunazidrlalasedala Tudnwusininviiuly
AnunEngluiz aanisld MsAuases Msviugeusus udilddidaaunisnienin winfianeas

' v & v a v v =P~ T | a_ o
usegeusng iiiuuazuansiitiulunma ity liidalald nddfaduiFesanufntues
waglngaesurglusisngrunaidesiuluriuenisdiuil dngiianansadudaliduingdizusis
Aaegay iU uyed e el W uasnsnddudnuinuie dvedunaindrituyudlund
nedonatiues dawinglusigusaduingiliaunsedudale

fmalziﬁws'wﬁﬁ'ﬂﬁamamﬂiﬁuﬂiqLwiﬁmﬂwé’ﬂﬂgmm&Jﬁufﬂuﬁm%mm wilafingdl

q
|

guiwimau,smLﬂuaaiwaaﬂmﬂﬂﬁﬁuammLLaﬂimaaﬂmﬂmmamin Tuasielssiu Saglaifigusned

= v

d1A QQLUNL?@QﬂWiu%’]EJ@@J "?NLLU\T@BﬂLUUﬂ’]iu‘U’WEJ@@JVI’NV] AU (mmwaammm’mwmaﬁa%u)

q

D

[y

uarnszdeunayana (vdendy Ansiiuiu wa=) duies uazluagtu dndfmansisamadsng
guduranni1saangadn ﬁm%smﬂﬁﬁi’mqﬁgﬂiwL‘f’lui’mqLwiﬂﬁw%ﬂ’jmﬂuﬁawaw%“wa%w%ﬁgﬂﬁL‘fJu
Usgsusazaunsal (droits reels principaux et accessoires) Wilodamsunsnguazadanisunsng
u AvSuiuiu maszdeeu Andsith Avdiues uliisaunsnans e
MnmsutsUssvemindeaniduingiisuiaas Tnglifisusagull asdosdundliddn
finsuvssiuviseanidu “Famsng (les choses)” Fudnduwdadu “#ans (les droits)” Fay
nszdiven mawtatuilifunstruadumiuvisiivesnssudniusndrsnaanainninednd
fuq egnedaauludnunsiinssuans tmuatsddneduanmilduiingiues wiuilasdudn
willed gty nssudvdsusudusuniduientuiingiues nsutdngldumfndavgves
dtinaladniduiiyomneuisszanuesing (les choses) Infiguiadelsifisusrainbu liieaty
mimmé’ﬂiumqﬂgwmaé’ﬂwmgqﬂﬂaﬁaﬂgwmaé’ﬂwmwﬁmaﬂ’lﬂm LLﬁﬂﬂiLLﬂaLﬁuﬁgaMMWSaﬁm
funsounalitinisaseunsesansdmiuinglaifisuidlurisganaslaefefuiasinssuavadildue
angmiiotagisuihainty nsuasuiddvinadotnifmanslugateundunmenuu fese
Praneamssuil 18 Juzinmsseuiuluvyindfmansundiuininglifigusefonadingsudns
1627 oy “nssudns lusuassanssuwasAalznsuand (propriété littéraire et artistique)”

Doy

“A55uANE lUAIN1IAN (propriété des fonds de commerce)” i’JlI‘VIﬂLLU’Jﬂ@EJEJiJiUﬂ’]i@Jﬂii:LIﬂ‘I/Iﬁ

o,

a

wileTnglufiguiradumeilulutisduamsseil 20 Wunssudvdluiu uenimileluannnssuans
TusmnssunssuuazAatznmsuaniuaznssudvimegaavnssuiisusestilulsznangmnenindau
neileyeyn (Code de la proprieté intellectuelle) w3 onssudnsluAanisan (propriéte des fonds
de commerce) fifusadlagiiimnwmansuaaiduasediiavdusdiderlunslduazdmiedne
TouAanisiiilosdusznauleiun naugnAnlufiants Yeyavesgnaluianis dnsasen wasde
V119N1561 ﬂzwumfmasl%“qLﬁaﬁmwmgmmad%ﬂué’wﬁw%“wﬁhiﬁgﬂiw (meubles incorporels)
MINUTZUIANMUIBUNT 1IATT 456 11AT71 627 UIATT 796 11951 805 11M51 807 1M1 1031

*% Nadége Reboul-Maupin (1339550 174) 108.

Jean-Philippe Lévy wag André Castaldo (1999590 1) 267-268.
Nadége Reboul-Maupin (1@90550 174) 108 - 109.

89

307

308



<309 2 SN

11731 1062 11051 1298 11051 2119 30UIMI1 2279 uaansad®® Aan1sendl ﬂiull’.lﬁﬂa%lﬁﬂ

mddiiipuasusestiinisugldnuuing L141-2 fauasn L141-32 Weedladyg@lidinduing
uansIAvSUseLsle

dmsuanslunaugniimanisunmd (clientéle médical) usiinenarsamaldinednduduiu
udunaruuinisleudvddnanungduioiluldlunmsussnevivdnduifnssuiliveuse
ngvsne usllufigelul a.a. 2000 magAsssuguanvosUszmaumainduaffusesINTuanSiena
Touwdfuldlasveudenguunsluadidasunndlounddnliifeusnindn® luafidandiaa
a1 mnnsTendnslungugndmenisunnslulenmadiinsdndmieleuiansluinndld
msliveusengmune geuegneldiieulvingndndnsiiaiamlunisidoninaziirfunisinm
w3ola (liberte de choix) ogslsfinuluafinduusnginlifimamswinidnanvesiae
Jdlianunsodrenislevanslundugndmenisumduduliluait faudfimaszimundoulauns
Usgnsifleduasesyananilulisne widinadunsasuulivnguiiBuinseniuanslums
nindaueraflegnileTnglufisuhafiuinniu shusaferiuiiGuinisvensuansluianisi (fonds
de commerce) anUnaa>!

Tuvssituiosnssuavsluiuil malnefamilugatihgtuiealfindinssudniaumsnnis
asouAsosUsTnuuldduoafumuffinnuimainnd 1174/2487 9 38/2492 71 3395/2529
695/2534 uagil 2475 - 2476/2566

Afivnnwimainii 1174/2487 Teuruuismaninuiaszydelagliliadordiulou

e dualdldlaudazldanudenistoulunsifouvesudsniadldlills uims 1141 Guusde

duilvguimzifouvesuidngndewarlilydeduivgunava Fuluvsendndndudng

silanils mslewfuusmintalisuysaifdFuleuldunasesniu 5 Yferaldnssuans

Tuiununing 1382

ARNINYIANAHNN 38/2492 AR Aafnilapeininsuwansvile Tiematusiy

Doy

finnsandelui U. ddnssudnsluiussfinmlnenninsounsesunauussanang muiowia
WAZNIRIYE 1137 1382 visall udafimnnw i

aatuduilsdaiiansdldannud Wotudl 27 nanau 2479 Tandlatnsdeudsluss
Fnaei 1 Wameloulowiumefnmliug U. Suasi 1 18dansloulnoudlunsifould
ui Wdedgytneunudteduludinamsdeuiudinuidng dean v. §3uByandasd 1
waglaidnUsy w‘lumuumawwmamn mmsﬂﬂﬂa Judl 11 unsreu 2479 Fadunis
Uszpandey U. medleifeusunnay 2484 S1iaefl 2 Faduinsaliduddesesuusan U

atududiuin Tuuslanduennanansleulisuasd 1 wWisudelandlunsdeu
way U. Iddussaldansadausndoud 11 unsan 2479 au U meludousuaey 2484

* Com. 12 nov. 2020, n° 17-31.713; Civ. 3e, 5 avr. 2018, n° 17-10.466; Crim. 16 nov. 2011, n° 10-87.866;
Civ. 3e, 15 sept. 2010, n® 09-68.521; Com. 31 mars 2009, n° 08-14.180; Civ. 3e, 27 mars 2002, n°® 00-20.732;
Com. 29 janv. 2002, n° 99-18.092; Civ. 3e, 10 févr. 1999, n° 97-14.669; Com. 19 janv. 1988, n° 85-18.443.

*1% Cour de Cassation, Chambre civile 1, du 7 novembre 2000, 98-17.731, Publié au bulletin

! Deroussin David, (1%99558 195) 485.

90



Wunaniu 5 3 U Ieansludusefinmauuing 1382 Uszanangmanewnsuwaznidyd
Juae9 2 gaulaanslunnausan Annweniles
AAgNSIRITLIN WUAMATUN 11 unsiau 2479 B9uil 8 Suaew 2484 §aliife 5T
w1zl w.e. 2483 fiiles 9 ey U. Fedslallizunssudnsluiusied S1eed 2 Adaldlasu
PavEATEUATRUTIBsauaUsENTla fnnwingu
a9 2 1
a aa o 1 &al v v Y a [ 1 = v 3 a 14 d‘
mafn1ItadyI landdlalinisuagniladesdusgndu Tewiarsnsilslanuiiens
asilann aRldgymidudludasivizesinaiasauasasiu(lulyluiu) wirlunusuad
Tonaasatielddn U. aseuasasfulianauwdduil 27 aanau 2479 Faduiuiidniaed 1 16
v = = & v v o v ¢ Y a v MY o
wingiieuasta U. iWudaiu mudifesevedlaniaseniardendn U. deluldvinesls
4 o o a4, =29 ' G v my ° = @9 MY = Y i
Weafiudnaen 1 AdhiGendiaseuasastiulild wszdnaei 1 AluldGenUssan 9Ll
azlsn U. aznsziinisineanuinasi 1
fimnwindu Tdsduadluaumatusiu
NANINYIAANNN 3395/2529 N15T2UToUIY 0. UAE309 U9 5. ATTEIUY 0.
{

Q
wagsrytedsasindudsulowiuunainyarasig o dandsesnsaziiuinfansvesussngnnd

o w Q‘Uld Yo v @ o 1 & a a1 a a & N a VY
Masazasgiuses Mslasuuundudnnuningdeududeningud 1Wusssunndaig3os
v v A | A vywy o vy = % a o = ]
powdusonuilvigfeamsu Tuguengseaduynsuavegiusendu ldiivguala q ¢
v a o -1 <9 1 o vy Yy ¥ a 1 v oy & =
azdesunUaadull uazilifivanala qndesazldudeufiaslisansuiuuy ludienis
Iunluvaziudiulddniniusneilidens yarasssuailigenaszduseusuliny
woRnsalveSemazdnndSesilaliindSemauilisulowiuvesuiengnvilunduvey
FedluTulszyudteviuvesusevngnuil AowloTun 30 lwwgw 2513 AULBNAITVNY 2.9,
v v v o : v = v Yy Y @ Al Yy v
1 uan winaslewiuasnsvinlagligndesniunguune uallavledngTaedinuiilalduds
ufasnisleusiuiy Jsdeladndeefuruiulilagianudaioienudeuladniaseunses
WetduusiungSosnsesasesiu Aodun 30 wwigw 2513 audsiunidmdnauiivingning
oy oA A a ' ~ y & Yy @y y s <

nuavuduivialiuaniund 5 U wmnnislewiuduluae diasnldnssudnslaenis
ATRUATAIAINEINED KFpsdedasiulialuyariudiundedssliasununidantdneu
WIANENTWEN 0

ATININEIAIANNTTN 695/2534 1. nTsUNSHIANTSVRITRUARaUsTIANUTENT A lA
senunsUszgulaglifinisyssyuan Wrvesiulawiuliun u. wazlalowiu 1Jude .
waa waglddssenunisussyuluinulindinanumnduddmin lneliigieduselansiu
2 A o ' o & = % DAY ' yee &
041399517 1U5189UNTUTEYNAINED A9iln1sh U lamsauasasiuaenaaliTadunis
nszvilagladsdouiiu lailawme liasunaeiiiasyiy u. lanssudnsluiulaenis

a 6

AsouATIUsUNY G]’WNU?%%J'J@F]J;]%N’]EJLLWQLLﬁ%W']ﬂJSUEJ 1M1 1382

Ayvy v oA

ARNANRYNN 2475 - 2476/2566 NRARATLT 1 §n131 Mslouruseningies

Y
'
v v ¥ =

d' VY a U U 4 v v a o 4 1 Y 1
1 NUNIBIN 2 N']B»ILHF]@‘U@UQQU‘UE}QU?HVI%@W?W’]UVI 2 VLN‘UE]‘U@'JEJU?SN'J@ﬂQ%M']EJLLWQ

91



wazdvd e 1129 25sanie®’? anduluas 3ot 2 deuliildnssuavsluiuvesifesi
1 fRnssunsleussnangomdeiannusisy wloulinefaifinsniudy afiofed 2
7l 3 uagdl 4 ldnssuavilaenisaseuasesdstndmldll sedldfinisuginisaseunsos
Tnsanundaiefionumuady widunisleulilastasenguuisegredoudady Wi
nslewursvoudiengranevielidudunuagnsdiunmseeldnssudnilaensnsouases
Usdnuvield flesannsiiasfiansaniinsleuiureudenguuneviolitudosfiansan
PUUTEUIANYUUBUN LN YE 11AT1 1129 daunisfiarsudnagldnssudns
lnun1snseunseslsdndniolifosiansanmuuseuiang nauneunsiagniye 1ns 1382
wsinslewrfuseminegFosil 1 Augesil 2 dilusedetsduvesuivngandui 2 livousae

312

Uszananguuounwaznidyd 11031 1129 255anils wefldfiundygifuvanguune

v ag v Y o ' a ¢ Ao o a aa o 1 Yy a a

nulilvinsaunsasusindluiudendnd iaagnssalafdrdyiewitdadedn §5ee 2 91 3

wazdl 4 aseuasaiulagauBadoiiony lnsanuasusazlaeUamemaanundudive

Annanuu1LIuni 5 U aulanssudnslanen1sAsounsae LasAinINEIgUAILAISIUDIFAS

é’uaxmaﬂaﬂqmﬁLﬂﬂaauﬁﬂé’waaQ’ﬁ'@ﬁmﬁ 1 9N maﬁnmﬁuﬁaﬁw AMYREARALT

1 alaiau

Tudszinusonssudnsluiull aalvefanulugetagiuitensldundnssudvdmnundnnis
asauaseaUstnurule Feegluwnliulnivesnisianuuniyaingmnelnenieguazasnndaiu
W&ummﬂu@hqﬂssmmﬁmqhiﬁgﬂéwﬁamﬁmsuﬁwﬁlﬁuasaamﬂé’aﬂﬁ’uﬁ’wmmmmﬁmaqﬁﬂ
aa & [ a [ =] a ‘Q‘ = [} (= | I~ & 1 ¥ a 1
Hamansgalmldunveuiumsinssudnsmieinglifisuiadunsiilulugiaduanissui 20 ud
malvenduiuwiAniluldlunisfauundygfnng 1382 wituszuianguunewnsiaznfiye
289NN Wieusemanmsisundanssuansluriulasnisaseunseslsdng vse Alusinalsewme 919

| a a ] a v = a £ A W '

Wy UssinadanduazUssmanliaaa Uiasnistaundenssudnslaenisaseuaseslunsaliduinglad
JUT4 fiail

AAYRATTINAIEAYDIUTEINABANAFNAUAR Mosciardi c. Société Minimax Lladui 9 duray
1928°1 313 99AT BINUIENITAT ASIULYINTLIIVDALAT DINUIYNITAITIASLY AT BINU1YNITAN
Aasiofuilavasvagraly lueraudmdninaeinvunetgaulanssudns 10 T (usucapion
décennale) wlgdsAuld ralilanisasouATRIENSVRUIVBNATOMINENMTAAUEAANLTRRNI LA

2 s 1129 Sudrfuriudonloudulilaedioddsunimdugenvesussh Guusideduiuriassydoadlulufy
Faildorasuaeausemimunlfiduee1edu

mslowiurinzsydoadtulusiuiy Srdldvnthmisiouasasaredofoveslousugsuloy nerununi
iueeeosnsdosusasaredoniy 9 daeuda vinuantulusy ods asmssuduisusanaymneyesiudlouiu
e

mislousuiiasinnldunussmsoyananieusnluld auniresldeausinsTouiidouasaninvessulou
thuaslunsdenforu
> Rome, Cour de cassation, 9 mars 1928. — Mosciardi c. Société Minimax Iﬂi(ﬂﬁ‘] La Propriété Industrielle:
1929 No. 1, Revue mensuelle du Bureau international pour la protection de La Propriété Industrielle, 24.

https://www.wipo.int/edocs/pubdocs/fr/intproperty/120/wipo_pub_120 1929 01.pdf
92



a3 omunenisdniudung 10 Dasedy yaraduisazannsadinsounsesdnidulaeis
usucapion Befifmune1gaay 10 Tiufusieluls
wiidifadbvesmadmiaziuiuinisldnssudvdluadomnensdlaseganuasiniy
lailFnsuwifiivesinglifisuieiudinddavidueguasdldasiansiudunm 10 Yandeitud
1 wiAdslifanudaiaudn ndsndnsvesdvenfuduanas walayanaduianannsald
nssuAvsluedeamneniséifeatulasongainuld waladdaidedd3snsaanaifouniomne
MsfaaAEnmsUnd uidmsunsliuasmsiienunguneiesivesmanfamanduliaudaiauds
niluusgiduiininglifsusdhionaduinguiinisldnssuanilngengay (usucapion) 14

magAsTTugeganTuaaluafndndulagasrnueafuns 1 Welun 2 JuiAu 1960°™ 3

Fady
1 a Y & v fa [ a o saa a o 1 1
71 Mnsailunemsngdulnesuvesdmisunindniisysunaduinglifisusiwaslionanarisns
Yy = a &£ | 1% ad av v

n1slaun@anssudnslaenisasauasesniuyssinanguuietns 11051 2279 e luadil afllavie
Aan1sAlaglilasupuBugeussnisn Mevan1svel udarinedsesinnstevisfanisanlid
wayniulandlugusdudivesniuuazdmaluduausanuundygfvesssUydfaciui 17 fuwau
1909 wazvelirmadslinvminddundunssuansnuludnvusniduduausaunausme Aaidade
11 wdfinsteveRansidurenulunateneniniy livesiuiaisdeuiosnmisonAuianisaain
dsulounliiiavslufansanduldiae

magRsssuasgaisuaaluaanfndulnuesfnueafnityed Wetuil 7 Juiaw 2006°" fady
71 UssRranguaneuwnis 1ns1 2279 IsRulmanizuidansumsndlisusanddmuuiueu (seuls
meubles corporels individualisés) @ sluauaialiTimuiegsfisssumfdudufeaiu
daSuninglilfisusne (meuble incorporel) Tunsdivesfian1sAn (fonds de commerce) #liien9vh
nsdaeulngedeasalsznaureinisloulaenisdweulvedlueuiioveswduld Nragnssal
Fadenlueygadenanliontlugnislifuusslevivesunduivguiauinuewnns 2279 39

) i
WUNITUYBUWA?

Aemg il N15919a5aUATRIUsUNYludnsmalyq wu d9dns dniUns wiednslu
\3nainenisin Sdlaienasudlls iaﬂﬂmmsmaummﬂiﬂﬂ‘wawﬁiu m%qﬂ 51 vietydauldnsy

USnsvnanisunmg vieansludeyarnansedisdy satseudunensdn lioradutgurianis
asounsasUstnuld uazaonmdostunuiAnlsiunTiuiusniue

Yanfia (Planiol) ladwindiansaluwrAnvesnguunelsdulunisuislssianmsngaoniu
fngdsuinuazaglifiyusununadasuadingadn nsuiatuilifinrnumnesuladesnin
Jdunismeiamsnglidunistuindniene 1dndunils iWunisnaisaedadalifidnuvagle
$auffu i Alidnwazuansnafuogaduta fgndesiedesdunisutdasnarinfadatidludiy
139 Tunmswidsnsiinvazunsedissmiuey dnvariidunseiutmssnindnsiuingiisusn
Faildnsuvsssiannindusegdla Wuiisansseudisuiifisnvausliaonadasiusdinas
wiauil uivanfleaflvmesueselldn msfidnifmanilsiuiivufafiudanauil msizwan

widiednssudnsiuingligusadudafieniu nssudvdidudsduywdondldunfiganiedvsng

> Cour de Cassation, Chambre civile 1, 1960-03-02, Bulletin 1960, I, n° 141, p. 112 (rejet).

Cour de Cassation, Chambre commerciale, du 7 mars 2006, 04-13.569, Publié au bulletin

93

315



N55UBVSS e BlanzAesindudmindduias ndﬂaﬁaﬁ'ﬁmﬁsﬂiwﬁ”um Wunsnasnaa
’mmm‘dmimamma namasdsiilngians mLUummHLm’]LﬂuLﬁaqaﬂwmvﬁuaaaﬂnﬁmﬂuﬂﬁmam
Tutes Lmﬂszuamaw‘lu%nisuawsaaulmafm’lfummaaﬂfmwma'luanwmumnmqmmu‘lﬂ
Iﬂ&mmLwnaamﬂmmqugﬂiwmJanwmzﬁuaaawswuagmummquu wu Trufidud anszdeen

a

A a & a a a - a £ & o = | = v | = Y -
wseanzinuiu ansusnmileluainnssuans Wudnglaiiisusne Jeeenantsludnuueiuen eenly
v v = ! = 3 Yo v 1 I v 1l ! 1 1 o

A TngHsUs e Wesnnuesiulawiudainduinglufisusne narlagasy nsudenuulsduy
o 1 1 1 a Q‘ i 1 s o/ ] ¢ a a
ilugnisuenadnuuandieseninenssuansiuenlisanandaringiiusteusenisuile uaging
o & = = | < N a ' | 2 v = ' Y P
aue Navualudnusznisuils agrelsinny YardisaeSuiedn mswlseeniluingisusisiasinglaid
sUEmuddgunlungmnelsiullemninglisusitonalauilagiBnsieiwaayy mancipatio
. . . .. v ! <) Ao ad o @ o 1l ' [ v ad a

in iure cessio ua traditio & wininilunsalanidusuluingliddsusilianansalaunlag iy
16 mnusazAeansyyhlaedyg mMsulweniudauinsgninemslaunlaenduusnainidinssuiv
nstaunlaeiinssulaegfansuiUsianaresnssuaniLensanog1afnv1nnUstanave sdaya
dl' v v Y a a Q{QJ v v Y v d‘ a aa d' I 1 a diy raa I

wedsduldiuisaenssudnsdunsteauldiusesdnsdunlalynssudnsil luddnselululanga
afivlny esanlfnssudugameauisnislduviansdlnssudnduazansdunenmilellainnssudns
AIUvENNMLIEHIRAa LIUTEIIANMUNEWNNY eI T BAans oTeniuIUsERIaNg N g uly
= = = Yo o ) 1 A v wad = 1 v o« &

deudadinaldUerulul a.a. 1804 Livsinginduntyganlanandniswuslssnnnindoandu
Fogsusrwaringlifisusdlilaenss uilsneUssanangmuneunavesy IS LAaAeITNIaN N13WUI
WuldneuntydRuanwasdeniunsnduazeduniunsndlinenarsmnandumudnwus il
Y I ! =< o [ [ a U & o Y [ a (% 6
Tanilusnalunnnst 518 fanng 525 dusuedamiuning uazunsi 528 dmsudwmnsuning

610 FNFUDFIMTUNSTNG WazuIng 529 d1usu

danfiliduingisusrahludygliluunng 52
don3uning®’ a1nnsnsivdeuuntyslAu1nst 529 wisUssuianguineuosudsaad [Wulses
niluazaniiesnnluninfeimuatiseua fu asiarsuileneg Suluwa SiuveaEnsnisginIsmie

nannTIn>e

8 avdinuiuluedmn3uming aszdveunionseiniulusdaniuning LazdviiewmdisunAuodwmiiuning

Article 526

Sont immeubles, par l'objet auquel ils s'appliquent:

L'usufruit des choses immobilieres;

Les servitudes ou services fonciers;

Les actions qui tendent a revendiquer un immeuble.
> Georges Ripert Wag Jean Boulanger (1999550 82) n. 2170 - 2172. waze Marcel Planiol way Georges Ripert
(\W99330 82) 282 - 283.
> Article 529

Obligations and actions having as their object sums due or movable effects (effets mobilier),
shares, or interests in financial, commercial, or industrial concerns, even where immovables depending on
these enterprises belong to the concerns, are movables by operation of law

Those shares or interests shall be deemed movables with regard to each shareholder only, as
long as the concern lasts

Perpetual or life annuities (rentes perpétuelles ou viageres), either from the State or private

individuals, are also movables by operation of law.
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*% Jean Carbonnier, Droit Civil. Tome 3, Les Biens (Themis droit, PUF, 11" edn 1983) 77 - 81.

*? Code civil
Livre lll : Des différentes manieres dont on acquiert la propriété (Articles 711 & 2278)
Titre VI : De la vente (Articles 1582 & 1701-1)
Chapitre VIl : Du transport de certains droits incorporels, des droits successifs et des droits
litigieux (Articles 1689 a 1701-1)
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% THE UNIVERSAL DECLARATION OF ANIMAL RIGHTS

Article 1

All animals have equal rights to exist within the context of biological equilibrium. This equality of
rights does not overshadow the diversity of species and of individuals.

Article 2
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All animal life has the right to be respected.

Article 9

1. The specific legal status of animals and their rights must be recognised by law.

2. The protection and safety of animals must be represented at the level of Governmental
organizations.
" Article 641a Swiss Civil Code:

(1) Animals are not things.

(2) Where no special provisions exist for animals, they are subject to the provisions governing
things.
%% Article 20a (Liech.) (law of May 14, 2003)
Law No. 89/2012 Coll. Civil Code (Valid from January 1, 2014)

§ 494

Live animal has a special meaning and value as an already talented senses alive. Live animal

329

and not a matter to the provisions on the live animal shall apply mutatis mutandis to the extent in which
it does not contradict his nature.
30 Article 891.1 Civil Code of Québec:
Animals are not things. They are sentient beings and have biological needs.
SUBTITULO I-A Dos animais
Artigo 201.°-B Animais

331
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Os animais séo seres vivos dotados de sensibilidade e objeto de protecdo juridica em virtude da
sua natureza. (Animals are living beings endowed with sensitivity and subject to legal protection due to
their nature.)

Aditado pelo seguinte diploma: Lei n.° 8/2017, de 03 de Marco (amendment to the Portugese Civil
Code of March 3, 2017)

Artigo 201.°-C Protegdo juridica dos animais (Legal protection of animals)

A protecdo juridica dos animais opera por via das disposicées do presente codigo e de legislacdo
especial. (The legal protection of animals operates through the provisions of this code and special
legislation.)

Aditado pelo seguinte diploma: Lei n.° 8/2017, de 03 de Marco (amendment to the Portugese Civil
Code of March 3, 2017)

Artigo 201.°-D Regime subsidiario (Subsidiary regime)

Na auséncia de lei especial, sGo aplicdveis subsidiariamente aos animais as disposicées relativas
as coisas, desde que ndo sejam incompativeis com a sua natureza. (In the absence of a special law, the
provisions relating to things are subsidiarily applicable to animals, as long as they are not incompatible with
their nature.)

3 Slovakia, § 119 para 3 Civil Code (Obciansky zakonnik)

A living animal has a special significance and value as a living creature capable of perception
through its own senses and has a special status in civil law relations. The provisions on movable things
shall apply to a living animal; this shall not apply if this is contrary to the nature of the animal as a living
creature.

- Art 333bis para 1 Civil Code (Codigo Civil)

Animals are living beings endowed with sentience. The legal regime of goods and things is
applicable to them only in so far as it is compatible with their nature or with the provisions intended for
their protection.

*** The Nonhuman Rights Project on Behalf of Hercules and Leo v. Samuel L. Stanley, as President of State
University of New York at Stony Brook, 49 Misc 3d 746 (2015). 8 141a& Anne Peters, Introduction to
Symposium on Global Animal Law (Part 1): Animals Matter in International Law and International Law
Matters for Animals, 2017 AJIL Unbound, Volume 111, 253.

doi:10.1017/aju.2017.70 https://www.mpil.de/files/pdf6/introduction-v2.pdf

% Tercer Juzgado de Garantias Mendoza, 3/11/2016, case no. P-72.254/15. 819bA8 Anne Peters (1598550
334) 253.

** Decision of the Colombian Supreme Court granting habeas corpus in favour of a spectacled bear
(tremarctos ornatus) named Chucho, of July 26, 2017: Corte Suprema de justicia de Colombia [C.S.J.]
[Supreme Court], julio 26, 2017, Luis Armando Tolosa Villabona, Magistrado ponente, AHC4806-2017,
Radicacion no. 17001-22-13-000-2017-00468-02. 914la8 Anne Peters (1398550 334) 253.
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§ 285a ABGB
Tiere sind keine Sachen; sie werden durch besondere Gesetze geschutzt. Die fUir Sachen geltenden
Vorschriften sind auf Tiere nur insoweit anzuwenden, als keine abweichenden Regelungen bestehen.
(Animals are not things; they are protected by special laws. The provisions in force for the things apply to
animals only if no contrary regulation exists.)
*® Anne Peters (1399330 334) 252.
** Burgerliches Gesetzbuch (BGB)

§ 90a Tiere

Tiere sind keine Sachen. Sie werden durch besondere Gesetze geschtitzt. Auf sie sind die ftr Sachen
geltenden Vorschriften entsprechend anzuwenden, soweit nicht etwas anderes bestimmt ist.

§ 903 Befugnisse des Eigentlimers

Der Eigenttimer einer Sache kann, soweit nicht das Gesetz oder Rechte Dritter entgegenstehen, mit
der Sache nach Belieben verfahren und andere von jeder Einwirkung ausschlief3en. Der Eigentimer eines
Tieres hat bei der Austibung seiner Befugnisse die besonderen Vorschriften zum Schutz der Tiere zu
beachten.
* Jean-Pierre Marguénaud, ‘La personnalité juridique des animaux’ (1998) 20 Recueil Dalloz, 205. (halshs-
02205034); Séverine Nadaud, ‘La promotion de ’animal au niveau de "humain ? La reconnaissance de

lapersonnalité animale, nouveau credo des jurists’ (2021) 12 Revue du droit des religions, mis en ligne le
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02 décembre 2021, consulté le 27 juin 2024. URL : http://journals.openedition.org/rdr/1708 ; DOI :
https://doi.org/10.4000/rdr.1708
1 TGl Lille, 23 mars 1999 : D. 1999. 350, note X. Labbée.
*2 101 n° 2015-177 du 16 février 2015 relative & la modemisation et a la simplification du droit et des
procédures dans les domaines de la justice et des affaires intérieures
> Article 515-14 Code civil

Les animaux sont des étres vivants doués de sensibilité. Sous réserve des lois qui les protegent,
les animaux sont soumis au régime des biens.
*** Nadége Reboul-Maupin (1339550 174) 110.
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** Tout animal étant un étre sensible doit étre placé par son propriétaire dans des conditions compatibles

avec les impératifs biologiques de son espéece.
> L0l n° 2021-1539 du 30 novembre 2021 visant & lutter contre la maltraitance animale et conforter le
lien entre les animaux et les hommes

*T Art. L. 413-10.

L-Il est interdit d'acquérir, de commercialiser et de faire se reproduire des animaux appartenant
aux especes non domestiques en vue de les présenter au public dans des établissements itinérants.

Cette interdiction entre en vigueur a lexpiration d'un délai de deux ans a compter de la
promulgation de la loi n° 2021-1539 du 30 novembre 2021 visant a lutter contre la maltraitance animale
et conforter le lien entre les animaux et les hommes.

Il-Sont interdits, dans les etablissements itinérants, la detention, le transport et les spectacles
incluant des especes d'animaux non domestiques. Cette interdiction entre en vigueur a l'expiration d'un
délai de sept ans a compter de la promulgation de la loi n® 2021-1539 du 30 novembre 2021 précitée.
*8 https://etaamb.openjustice.be/fr/loi-du-0d-fevrier-2020_n2020020347.html Fufiuiile 17 wwiay 2567.
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355

Larceny Act, 1916

LAWS OF THE UNITED KINGDOM
THE LARCENY ACT, 1916

(6 & 7 Geo. 5, Ch. 50.)

CHAPTER 50.

An Act to consolidate and simplify the Law relating to Larceny triable on Indictment and Kindred

Offences.

[31st October, 1916.]
10. Abstracting of electricity. - Every person who maliciously or fraudulently abstracts, causes to

be wasted or diverted, consumes or uses any electricity shall be guilty of felony, and on conviction thereof

liable to be punished as in the case of simple larceny.

el UsingeeSunesiaunnigdn
"Maliciously" means intentionally and without lawful excuse (cf. Malicious Damage Act, 1861 (c.

97), s. 1, ante).

For summary trial, see Criminal Justice Act, 1925 (c. 86), s. 24, sched. 2, Vol. 11, title MAGISTRATES.
For other offences in relation to electricity, see Electric Lighting Act, 1882 (c. 56), Vol. 7, title

ELECTRIC LIGHTING.

As to simple larceny see s. 2, p. 817, ante.

8 Archbold: Criminal Pleadling, Evidence & Practice (32nd edn, 1949, by T. R. Fitzwalter Butler, Sweet &

Maxwell/Stevens and Sons).

Abstracting electricity
This offence is created by section 13 of the Theft Act 1968

A person who dishonestly uses without due authority, or dishonestly causes to be wasted or

diverted, any electricity shall on conviction on indictment be liable to imprisonment for a term not

exceeding five years.

This section replaces section 10 of the Larceny Act 1916.

Theft Act 1968, Section 13.

13 Abstracting of electricity.

A person who dishonestly uses without due authority, or dishonestly causes to be wasted or

diverted, any electricity shall on conviction on indictment be liable to imprisonment for a term not

exceeding five years.

The following cases are relevant:
R v Hoar and Hoar [1982] Crim LR 606
Collins and Fox v Chief Constable of Merseyside [1988] Crim LR 247, DC
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Corpus Juris, 1924, American Law Book Company, Vol. 36, p. 738.
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State of Michigan Senate Bills Regarding Energy Theft State Bill 1311 and State Bill 1312

« It is a felony to steal, attempt to sell, or transfer electricity or natural gas service.

« First offense is punishable by up to 5-years imprisonment and/or up to a $5,000 fine.

« Second offense is punishable by up to 5-years imprisonment and/or up to a $10,000 fine.

Felony: a serious crime that can be punished by more than one year in prison

Texas Penal Code - PENAL § 31.04. Theft of Service

Electricity theft is specifically covered by the Texas Penal Code 31.04 Theft of Service. To qualify
as theft of service, someone has to receive a service with the expectation of compensation, but it’s never
made. Therefore, stealing electricity falls under this section of the penal code and is a crime.
* Tulagtu Suwdsdiunnguineanizimeanuineigigiudnnssualiiniunguaneinienssualiii a.e.
2003

Electricity Act, 2003 [No.36 of 2003]. Section 135 Theft of Electricity.

(1). (Subs. by Act 26 of 2007, Sec. 13 (w.e.f.. 15th June 2007) Whoever, dishonestly,--

(a) taps, makes or causes to be made any connection with overhead, underground or under water
lines or cables, or service wires, or service facilities of a licensee or supplier, as the case may be; or

(b) tampers a meter, installs or uses a tampered meter, current reversing transformer, loop
connection or any other device or method which interferes with accurate or proper registration, calibration
or metering of electric current or otherwise results in a manner whereby electricity is stolen or wasted; or

(c) damages or destroys an electric meter, apparatus, equipment, or wire or causes or allows any
of them to be so damaged or destroyed as to interfere with the proper or accurate metering of electricity;
or

(d) uses electricity through a tampered meter; or

(e) uses electricity for the purpose other than for which the usage of electricity was authorised,
so as to abstract or consume or use electricity shall be punishable with imprisonment for a term which
may extend to three years or with fine or with both:

Provided that in a case where the load abstracted, consumed, or used or attempted abstraction
or attempted consumption or attempted use--

(i) does not exceed 10 kilowatt, the fine imposed on first conviction shall not be less than three

times the financial gain on account of such theft of electricity and in the event of second or subsequent
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conviction the fine imposed shall not be less than six times the financial gain on account of such theft of
electricity;

(ii) exceeds 10 kilowatt, the fine imposed on first conviction shall not be less than three times the
financial gain on account of such theft of electricity and in the event of second or subsequent conviction,
the sentence shall be imprisonment for a term not less than six months, but which may extend to five
years and with fine not less than six times the financial gain on account of such theft of electricity:

Provided further that in the event of second and subsequent conviction of a person where the
load abstracted, consumed, or used or attempted abstraction or attempted consumption or attempted
use exceeds 10 kilowatt, such person shall also be debarred from getting any supply of electricity for a
period which shall not be less than three months but may extend to two years and shall also be debarred
from getting supply of electricity for that period from any other source or generating station:

Provided also that if it is proved that any artificial means or means not authorised by the Board
or licensee or supplier, as the case may be, exist for the abstraction, consumption or use of electricity by
the consumer, it shall be presumed, until the contrary is proved, that any abstraction, consumption or use
of electricity has been dishonestly caused by such consumer.

(1A) Without prejudice to the provisions of this Act, the licensee or supplier, as the case may be,
may, upon detection of such theft of electricity, immediately disconnect the supply of electricity:

Provided that only such officer of the licensee or supplier, as authorised for the purpose by the
Appropriate Commission or any other officer of the licensee or supplier, as the case may be, of the rank
higher than the rank so authorised shall disconnect the supply line of electricity:

Provided further that such officer of the licensee or supplier, as the case may be, shall lodge a
complaint in writing relating to the commission of such offence in police station having jurisdiction within
twenty-four hours from the time of such disconnection:

Provided also that the licensee or supplier, as the case may be, on deposit or payment of the
assessed amount or electricity charges in accordance with the provisions of this Act, shall, without
prejudice to the obligation to lodge the complaint as referred to in the second proviso to this clause,
restore the supply line of electricity within forty-eight hours of such deposit or payment.]

(2) (Subs. by Act 26 of 2007, Sec. 13 for the words “Any officer authorized” (w.e.f. 15th June 2007)
[Any officer of the licensee or supplier as the case may be, authorised] in this behalf by the State
Government may--

(a) enter, inspect, break open and search any place or premises in which he has reason to believe
that electricity (Subs. by Act 57 of 2003, Sec. 5 for the words “has been or is being or is likely to be” (w.e.f.
27th January, 20004). [has been or is being], used unauthorisedly;

(b) search, seize and remove all such devices, instruments, wires and any other facilitator or article
which 1 has been, or is being, used for unauthorised use of electricity;

(c) examine or seize any books of account or documents which in his opinion shall be useful for
or relevant to, any proceedings in respect of the offence under sub-section (1) and allow the person from
whose custody such books of account or documents are seized to make copies thereof or take extracts
therefrom in his presence.

(3) The occupant of the place of search or any person on his behalf shall remain present during
the search and a list of all things seized in the course of such search shall be prepared and delivered to

such occupant or person who shall sign the list:
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Provided that no inspection, search and seizure of any domestic places or domestic premises
shall be carried out between sunset and sunrise except in the presence of an adult male member
occupying such premises.

(4) The provisions of the Code of Criminal Procedure, 1973 (2 of 1974), relating to search and
seizure shall apply, as far as may be, to searches and seizure under this Act.

8 René Garraud, Traité théorique et pratique de droit pénal (3e éd., Sirey, 1935, n. 2375), 109 - 113.

(16) Crim., 3 aolt 1912, D. 1913. 1, 439, S. 1913, 1, 337, note J.-A. Roux ; Crim., 3 juin 1937, S. 1939, 1, 37,
RSC 1938. 77, obs. H. Donnedieu de Vabres; v. aussi : Crim. ; 8 janv. 1958, Bull. crim. n. 33; JCP 1958, I,
10546, note Delpech ; D. 1958, somm. 100 ; RSC 1958. 858, obs. P. Bouzat ; Crim., 10 avr. 1964, Bull. crim.
n. 108 ; Crim., 11 oct. 1978, Bull. crim. n. 270 ; D. 1979. 76, note D. Vuitton ; RSC 1979. 337, obs. P. Bouzat;
Crim., 12 déc. 1984, Bull. crim. n. 403 ; RSC 1985. 579, obs. P. Bouzat.

(17) Selon ce texte, « la soustraction frauduleuse d’énergie au préjudice d’autrui est assimilée au vol ».

Article 311-2

La soustraction frauduleuse d'énergie au préjudice d'autrui est assimilée au vol.

(18) V. par ex. Crim., 14 nov. 2000, Bull. crim. n. 338 ; D. 2001. 1423, note B. de Lamy ; Dr. pénal 2001,
comm. n o 28, note M. Véron ; RSC 2001. 385, obs. R. Ottenhof ; Crim., 22 sept. 2004, Bull. crim. n. 218 ; D.
2005. 411, note B. de Lamy ; AJ pénal 2005. 22, obs. J. Leblois-Happe ; RSC 2005. 852, obs. R. Ottenhof ;
RPDP 2005. 239, obs. V. Malabat ; RTD com. 2005. 179, obs. B. Bouloc ; JCP 2005, I, n. 10034, note A.
Mendoza-Caminade ; Crim., 21 sept. 2011, n. 11-80.305, RPDP 2012. 931, note F. Chopin ; Crim., 16 nov.
2011, Bull. crim. n. 233 ; D. 2012. 137, note G. Beaussonie ; RSC 2012. 169, obs. J. Francillon ; Dr. pénal 2012,
comm. n. 1, note M. Véron ; JCP 2012, n. 322, note S. Detraz ; RPDP 2012. 914, obs. S. Fournier ; RTD com.
2012. 203, obs. B. Bouloc ; Crim., 22 févr. 2012, n. 11-82.963 ; Crim., 22 oct. 2014, JCP 2015, n. 52, note G.
Beaussonie et G. Bagrain, RPDP 2014. 883, obs. G. Beaussonie (& propos d’un salarié ayant extrait
clandestinement des données confidentielles d’une base informatique interne a la société qui ’employait).
(19) G. Beaussonie, La protection pénale de la propriété sur Uinformation, Dr. pénal 2008, étude, n. 19.
(20) Crim., 7 nov. 1974, Bull. crim. n. 323.

(21) Crim., 20 juin 2006, n. 05-86.491.
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*% Loi n. 92-685 du 22 juillet 1992 portant réforme des dispositions du code pénal relatives a la répression

des crimes et délits contre les biens

Art. 311-2. - La soustraction frauduleuse d'énergie au préjudice d'autrui est assimilée au vol.

0 asdtng avAviswung, AesutenImAmAgItUNINE AIUsEaIangeeTY) (Ruiaded 6, nsnmamues,
YTy, 2559), 32.
**! Ernest Joseph Schuster, The Principles of German Civil Law (Clarendon Press 1907) 58.

The definition contained in B.G.B. 90 which declares that only corporal objects are things avoids
the peculiar difficulty of English law; but the term ‘corporal objects’ - even leaving aside the metaphysical
questions to which reference has been made - is in itself ambiguous. Some German writers declare that
only such things are corporal objects as are tangible and occupy space, whilst others are of opinion that
anything which can be perceived by its physical effects and can form the object of rights is a corporal
object. This would include energy of all sorts, such as water power, electricity, heat, &c. Having regard
to the necessity of taking the popular conceptions as a basis the first-mentioned view appears more
satisfactory. (.tiulagr3de)
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