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Abstract

The objectives of this research are to study the idea of discretion,
importance and principle of discretion and to study theory of law, principle of good
faith, gap of law, principle of interpretaion,the Unfair of Contract Act B.E.2540
(1997), in order to understand the meaning and the difference of earnest and stipulated
penalty. In addition, this research are also to study the discretion of court concerning
consciousness and morality, the intension of parties in contract without intervention of
parties, consent to the principle of contract about autonomy of the will and freedom of
contract.

This independent study is a qualitative research based on the documentary
research by analyzing and company, law analysis, thesis, court judgement and the
other information from internet both in Thai and English related to earnest and
stipulated penalty.

The result of this research found that the Unfair of Contract Act B.E.2540
(1997) legislated, the discretion of court judgment was fully in contract or fairly
agreement or unfairly agreement which empowered to the court that if earnest and
stipulated penalty was at high amount, the court can be use the discretion to reduce
this amout in fact the court is not intervene in earnest in case of earnest. This earnest
is the guarantee of damage. In this regard, if the court empowered to judge the
appropriation of earnest, it can be conflict to the autonomy of the will and freedom of
contract.

Keywords: Earnest and Penalty
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