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Abstract

Tax sovereignty is one of the most fundamental public policies of states; nevertheless, a
state’s authority to regulate taxation is constrained by both domestic law and public international
law. In the area of public international law, nations’ tax sovereignty is constrained not only by
international trade and tax treaties but also by international investment agreements (IIAs),
complicating tax policy design and increasing the number of tax-related conflicts across various
jurisprudences. Previous research by the author examined the intersection of tax sovereignty and
international trade rules under the World Trade Organization (WTO); however, similarities and
differences can be drawn between the two, causing additional complications for tax policymakers,

legislators, administrators, and adjudicators around the world.

To increase awareness of the intersections between tax sovereignty, international trade, and
international investment laws, as well as the limitation of Thailand’s tax sovereignty under these
agreements, this study analyses the legal issue of the intersection between tax measures and IIAs,
as well as the ramifications for Thailand's tax regime. By employing a comparative analysis with
the previous research, this study examines the justification for the limitation of tax sovereignty
under I1As, the extent of the regulatory space afforded to states in investment treaty standards,
exception clauses, tax carve-out clauses that are provisions that remove all or some tax measures
from the scope of the treaty, and dispute resolutions applicable to tax-related disputes, as well as
the jurisprudence of investment tribunals in cases involving tax measures such as, the enactment
of tax law, tax administration and the dispute resolution. The limitations of tax sovereignty under
Thailand’s IIAs are then examined in light of this context. A comparative study yields four major

conclusions and a two-fold recommended course of action.

First, through an examination of international political and economic theory, this
research identifies neoliberalism as the prevailing ideology of the post-World War II era, which
prioritises economic liberalisation while constraining states’ sovereignty to certain degree. In light
of this ideology, both WTO rules and IIAs constrain states’ ability to create and implement tax
policies to some extent. However, while the WTO has a defined goal of balancing trade
liberalisation with legitimate nations’ right to regulate by limiting tax measures that restrict or
distort international trade, the IIAs’ goal is not consistent. The states’ goal of improving IIAs’

functions to achieve a balance between investment protection and sustainable development is only
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found in a small number of IIAs, certain free trade agreements (FT As) with an investment chapter
and new-generation IIAs, whereas the majority of first-generation IIAs, which are still in force and

dominate in terms of number, focus on investment protection.

Second, a comparative analysis of WTO agreements and IIAs demonstrates that WTO
provisions limiting states’ authority to regulate in taxation have a far greater scope than IIAs;
nonetheless, as multilateral agreements, they are consistently interpreted and applicable to WTO
members’ tax measures by the WTO dispute settlement mechanism to balance between tax
sovereignty and free trade. In contrast, the standards of protection applicable to domestic tax
policies, the right to regulate exceptions, tax carve-out clauses, and investor-state dispute
settlement (ISDS) for tax-related disputes under IIAs are fragmented, ranging from the pro-
investor perspective to the pro-state perspective resulting in a lack of equilibrium between tax

sovereignty and investment protection.

Third, a comparative analysis of tax-related disputes under the WTO and IIAs shows that
tax-related issues under the WTO and IIAs revolve around domestic tax compliance and
international economic law. Any sort of domestic tax measures such as, the enactment of tax law
and regulations, tax administration as well the dispute resolution might be accused of violating the
WTO, IIAs, or both. The features of tax measures that breach WTO agreements and IIAs are
different depending on the criteria set by the relevant agreements. Despite their similarities,
although WTO disputes are interstate, IIA disputes are between investors and states. The legal
concepts asserted, and the nature of putative tax measures differ but may overlap. Discriminatory
taxes were the most contested in the WTO, whereas the fair and equitable treatment standard and
expropriation were the most challenged in ISDS. The WTO’s remedy is to adjust domestic taxation

or retaliation, while losing governments in ISDS are compelled to compensate foreign investors.

Fourth, a comparative review of Thailand's obligations under the WTO agreements and
ITAs indicates that all sorts of Thai tax measures are governed by WTO rules and IIAs. While
Thailand's obligations under the WTO agreements align with those of other WTO members, its
obligations under IIAs differ significantly. In addition, while WTO standards require members to
exercise their ability to use exceptions in good faith to defend legitimate interests, the majority of
Thailand’s IIAs include the right to regulatory exclusions. Furthermore, whereas tax disputes

arising under WTO agreements must be addressed through the WTO dispute settlement system,
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dispute resolution under Thailand’s IIAs is fragmented. The majority of Thailand’s IIAs provide
international arbitration without a modified procedure similar to private commercial arbitration
and without a particular mechanism for tax-related disputes. These traits pose significant hazards

to tax policymaking, legislation, administration, and adjudication.

In light of the aforementioned findings, the recommendations made were twofold. This
study recommends that both domestic and international methods are required to address the issues
raised above. First, Thailand's tax policymakers, lawmakers, administrators, and adjudicators must
consider IIAs and WTO laws while developing tax policies, formulating tax legislation, enforcing
tax laws, and adjudicating tax disputes. Second, Thailand’s investment treaty negotiators should
think about how to provide a higher level of lawful regulatory independence while attracting long-
term and high-quality foreign direct investment. Among the options offered in this research were
improving the clarity of the concept of taxes, strengthening substantive investment safeguards,
including the right to regulate exceptions and tax carve-out clauses, as well as a special mechanism
for tax-related disputes in Thailand’s IIAs. Recommendations will assist Thailand in avoiding
adverse impacts and future disputes under the WTO and IIAs and preserve a balance between

public and private interests and achieve sustainable development.



v

UNAALe

o a ~ & A Y X Ao o A o . < o
'ﬂ’]u'm@ﬁl]vl@]fJ‘V]’NﬂTH@’]ﬂiLﬂuwu\ﬂuuIfJTJ’]fJﬁ’]‘ﬁ'ﬁmg"Uuwugﬁ']uWﬁ'l @Jﬂq@m@\iji @fJ'Nllianll {lu‘ﬂfﬂﬂuu

a9

< =~ o 1o a o & o w '
!,1]LlVlfJfJ‘JJ5‘]J'J1E]']°L!'li]E]ﬁ']_]ll@]fJ‘I/]Nﬂ']‘ﬁ@Wﬂﬁ"ll’ﬂxﬁiuu@ﬁ]iﬁ]ﬂfiﬂﬂﬂﬂ161@%7{]14%1‘(’Jﬂ'lfJiul]i%Wlﬁ!La%ﬂ;]ﬂﬂJ'lfJi%W'JN

9 o w

Uszinald lusunguinesgnialszme sunaesal lasnembensvesigiiubildgninansldausdyaineni

a

nazmsmszrInlszmenniu uadignsrianieldausdygiduasesmsasnuszrinszmeaaies suiinalinig

a = v & v o = 2 Y a =
ponuuyu louiemy N1IDONNHUNIINTY ﬂﬁ%ﬂlﬂ‘uua%ﬂﬁ‘]J\iﬂ‘}JGL“IBf}ﬂfd]‘m\ﬂfJﬂTH TIUM ﬂﬁi%\ﬁJ"lsl}’l’JWWTVWannH?ﬂﬂi

@

a v 9 1 1Y a A A ) ~ ) a ' ~

UANUFUBDIU UDNITNU \ﬁ_liqﬂa’lq "U@WW'WIVILﬂfJ'Jﬂ‘]JiJ']ﬁiﬂ'li1/”\1ﬂ']‘Hﬂqﬂcl@]"ll'ﬂﬁﬂa\?ﬂq\nﬁﬁyiﬂﬂi3114’]1\11]3317]?{“
v R Ao v & 9 A e a ¢ o o @ " a ~

Lluﬂm\lum"umi@ﬂﬁ ﬂu?%ﬂﬂ@uﬁumIﬂEJ@L"Ufmllﬂﬂﬂ‘ldW’Jmﬁwwmm’cTiJWu‘ﬁ5Z‘HJNmmﬁ]ﬂﬁﬂ%ﬂmﬂmymmmm

[ Y ' Y 4 Y [} < 9 1 Y '
ijjlmgﬂg]‘l’ill'lﬁlﬂ"liﬂ'ligﬁ’]'Nﬂﬁ%ﬁ!ﬂﬁﬂ'lﬂgl@@ﬂﬂﬂ'liﬂ'liﬂ'li'dﬂ ’E]El'lﬂvlﬁﬂ@'lll l,l,ll’f]'lﬂg]ﬁlﬂﬂﬂ"lﬁﬂ153’;W’J1\11Ji§1!‘1/]ﬁ!.lﬁz

@

' @ { v @ 13 ' Y g { o o
ﬂaﬁlﬂEJfﬂiﬁQnui:ﬁﬁ??\?ﬂi&‘ﬂﬁ"ﬂ%ﬁﬁﬁﬂﬂ']i’UNﬂi%ﬂﬁﬁﬂa'lﬂﬂaiﬂuu@lﬂ Wanuuanaenu luanyuendn yrany

@

° Y a ' A a o Yo 9 ' v & o Y
ﬂ§$fﬂi‘VI11“meﬂﬂ’J']lIEJQEHﬂL‘WiJW]lIﬁTHTUQ W“H‘HQUIE]U'IEJﬂWﬁ Qf]ﬂﬂﬂ{]ﬂiﬂﬂ ﬁu’JEN"I‘L!i]ﬂlﬂiJﬂ"lﬁ HAgNIITITIVUD

- - .
wwnmam b luilsemaaiegnalan

§ A o v o o ' ° a = v o ]
Lﬁi‘)kWﬁJﬂ?’]ﬁJﬂﬁ311uﬂﬁ\iﬂ'ﬂuﬁuwu'ﬁizﬂq'mﬂ']uﬁ]@ﬁﬂnlﬁfJT]’Nﬂ’]EE]’]ﬂﬁ‘U@\?iz Uﬂaﬁﬂ1ﬂﬂ’]iﬁ}1§$‘ﬂ?1\3

Uszingt nagnguuemsaanuszriInNlszna aseaudeiinasiuesl laosnambensvessgaeldngrueszyin

@ @

A aw 1 s a < 4 o v o & '
Yszmamaniil senudteatiuiiiiaglszad lumsinsglszaunenguunonerdulymianuduiuisenin
grumedllaenunmiensuesiguazauidyaduasesmsamusznilsamanazraniznuaosiunedl laeng

= Yan a @ = o aw o 9 A v o '
mibensveslszmalng Tagldismsinszinlieuieudunansitentivnouniisewlymanuduiussznin

gvetil laememibeinsvesiguazngrninemsmsgninilszmameldnsevvesesanismsdilan lusieauise

o Y 2

1 = o o _a v a Y Ay v '
AUUU ﬂlgllﬂuﬂﬂynﬁﬂWaiuﬂ’]iEINﬂﬂ't‘)ﬁ‘]Jmlﬁﬂﬂ']uﬂ']yﬂ’]fﬂ;ﬂﬁu‘ﬁﬁfgfg’]ﬂllﬂﬁ@\?ﬂ]ﬁﬁqnuﬁgﬁ'ﬂ\iﬂjglmﬁ VDULUANIT

@

#nasuesil lag desndunall desndummedmsunainmsnumieins nagmssziudeiinmnimsainui
= Yy o = = o & & A Y o = o Y
MerdeeanuIAsMsmBbeIns sawdimruaveseyy Tagainisnmsasulinertesiuuiasmsnibeinsou laun

= o I =} v Y a = g’; Y o w a = Y
nguen s nmsdanumiuazmssziudeninimnianiions saune Jesinavesesy lagnieanmbeinsnield

aw v ' a 7 A o aw @ Y A
ﬁu‘ﬁ?fmmmuﬂ‘immiamuizﬁjnﬂizmﬁﬂlmﬂ‘izmﬂ‘lﬂﬂ Iﬂﬂ?&ﬂi?g‘ﬂ!lﬁEJTJL‘WEJ‘]Jﬂ‘UWaﬂ”li']%ﬂﬂﬂﬂﬂ@uﬁu”lﬁﬂ\?

oo

J ' o

o o a o ' ¢
‘lji.‘gﬁ1ﬂ’2ﬂllﬁll‘WuﬁigW’JNE]TLH%E]‘Ii‘lJ“lﬁﬁJ‘ﬂNﬂ1§’éﬂﬂi"lli‘NiﬂLl,a$ﬂ§;]1’ill1Elﬂﬁfsﬁizﬁ’JNTJimﬂﬁﬂ?ﬂiﬁﬂi@um@ﬂﬂﬂﬂﬂﬁ

v = a ¢ a o X Ao o A v o =1
msmlan msAnunginfouientinngdeaglnddgyalsemsnazdorauenuzasao lil

14 J J ) 13 o_ ¥ o
Usemsusn i]Wﬂﬂ'liﬁﬂE']ﬂf]HE]Lﬁi‘]slﬁﬂ1ﬁﬂiﬂ?iLﬁﬂﬁi%‘H’]NﬂﬁzLﬂﬁ NUIUHARAT IV ITUNITIINADIUID

a o £ Y ' ' { a
ﬂ‘ﬁﬂlliﬂfJ'i/l']\?ﬂ'lﬁ?]']ﬂileﬂﬂﬁﬁﬂ'lﬂcl@]ﬂ{]‘l’ill'lfanﬁﬂ'li$‘H'N\‘IﬂiZl‘V]ﬁ!mgﬂa‘l’i3J18Jﬂ'liflQnu55ﬁ31ﬂﬂi§iﬂﬁﬁﬁh1ﬂ1ﬂ LLUINA

a 1

A a R g A daa a ' o Yy A Y a & J 9
LﬁiuEJlIGl“l’ill“]NLTJuLLu’Jﬂﬂ‘VﬁJﬂﬂﬁWﬁﬂﬂigﬂﬂlﬁi‘Hﬁﬂﬁ]Iaﬂiu%ﬂﬂﬁaﬁﬁﬁﬂiWNIaﬂﬂiﬁﬂ 2 malduuiAaiieann1snsai

P
v A

Y A a) ~ Y ' @ Y A A Y =~ q 0 =
Iﬁﬂl{lﬂgﬂi]ﬂGNGULlLWfJL‘]Jﬂm’iﬂﬁﬂﬁzﬁ’ﬂﬁ‘ﬂi%mﬁ Iﬂﬂ"lﬁ]ﬂq‘ﬂﬁiiﬂ'ﬂNfﬂiﬂTVI!ﬂEJ'JﬂTJﬂWEﬂﬁﬂWﬂi!LagvllIi"]mWEﬂﬁﬂ?ﬂi

A Y a a A 2 o Y o o =2 = v ' o = Y o
‘1/]ﬂfJGl‘l’iLﬂﬂﬂ']iﬂﬂlfﬂﬂulmzﬂﬂﬂu'ﬂNfﬂiﬂ'lIﬂEJENﬂ\iﬂ'l‘LNiNﬂﬁ'ﬁiNﬁll@aﬁxﬁ’ﬂﬂﬂiﬂﬂmﬁi'ﬂNﬂWiﬂWﬂ'UquJ’U'lfJ



)

7 g 0w o Y a o @ Y
m'ﬁﬁmmuﬁu F1UN ﬁWﬂﬂJ"’UﬂQi;ﬁ Tunaseinuaus iUuﬂuﬂﬂ‘iJﬂiﬂQﬂTSQQﬂuﬁ’Juiﬁﬂli‘ﬂﬂ’J"mﬁT un ﬂﬂ?ﬁﬂll‘ﬂﬁ@\ifﬂi

Y
P ' ) & .
aNNU 1uﬂ]m$ﬁL“]jTVfll"I‘(’JcluﬂﬁﬁﬁNﬂ’JHJﬁll@!iﬁ&"ﬁ’JNﬂﬁf’]iJﬂ5fNﬂ15ﬁ\11/!1!Lma‘iuiﬁm1ﬂﬁ1’ﬁﬁm$“lluﬁuﬁﬂu YU

Ex]

a o < 2
synu 1@ luausduanduasesmsasmuinuantdeanniu

@

= ° ° a = 12 J
Usemsnaos 5]Tﬂf’ﬂiﬁﬂ‘lf:l1!1]%3‘]JL°?]fJ‘lJalsl'fJﬁ]Wﬂﬂ’l’ﬂu1’1]fJ‘ﬁ‘l_]hl@'IfJ‘VINﬂ?‘l&lﬂlﬂ\ﬁj}ﬂ181@??1’]11!@]ﬂﬁ\ﬂlﬁ]\i@\iﬂﬂﬁﬂﬁﬁﬁ

@ a @

A o ' J A o ° a 12
IaﬂLLﬂ$ﬁuﬁﬁmm?ﬁﬂﬂi@ﬂﬂﬁﬁQ‘V!‘I,JW‘IJ'JT]JVI'UQJEUWUBQ@Qﬂﬂ'lﬁﬂ?iﬁ’WIaﬂ‘VI‘D']ﬂﬂE]'IUTﬂE)ﬁﬂblﬁfJGluT]NﬂTﬁE]']ﬂﬁGUENiﬁ

AT
v
o

a ' Ao 4 & v 3 7
uuiJ"U'ﬂ‘UL"U@]ﬂ%’l\?ﬂ'ﬂﬁu‘ﬁﬁiUuiUUWéliJﬂiE]\1ﬂ'lﬁaQnuLﬁ@\?ﬁ]WﬂLﬂu%ﬂﬂﬂa\iWﬂfﬂﬁ !,LC"I'OEJN“liﬂGHEJ AIUANAIVDIDIANTT

Y a

v Yo ) v & o ) ) A Yo o w a
ﬂ']ﬁﬂWIaﬂvlﬂﬂﬂ’iuﬂﬂlﬂﬂﬂl?uﬁa’]ﬂﬂigfni“]N“I’Taﬂﬂ']ﬁLlﬁg"ll@fJﬂLTL!L“I’Ta’]umlﬂﬂﬂﬂﬂ'nulkagclﬁlfﬂﬂﬂﬂﬂ']_lll'miﬂ'lﬁﬂ']‘kl@']ﬂi

a

12 a J @ a J Il @ 1 ~
"UEN3§ﬁu1%ﬂ1ﬂEJENﬂﬂ?ﬁﬁgﬁU%@WWWW%@Q@Qﬂﬂ1§ﬂ1§ﬁWIﬂﬂfJfJNﬁE]ﬂﬂ'gﬁ]\iﬂuuﬁwﬁ%}Nﬁll@aigﬁ'ZlNﬂWifghlﬁiLLﬂg

o % @

s1uvesdlaslunmamieinsvessy lunassiudwuntyganinosundnmsduasesinasu fesndu uas

asy 9

o a o o a o & % o
3ﬁm§mi'szausﬁ’awwm'szmNiguazuﬂmnumﬂ"lﬁ’ﬁuﬁﬁmmmummmsamuﬁmmwmﬂwmﬂ"lmﬂuauwﬁmu

o o & ' Ao A g v P o = ao A 9 v
!,ﬂEJTIﬂL!GNLL@]ﬁu‘ﬁffﬂlﬂllﬂﬂig%uuﬂ?ﬁﬂuﬂiﬂﬂWa‘]JEZIEJGD"L!"’UEN‘LJﬂa\inuhlﬂFUUﬂ\iﬁu‘ﬁﬁﬂJﬂJﬂﬂH\i!uu‘lufﬂﬁﬂﬂﬂi@\i

4 [ o a { @ 1 ° a @ 1 a
UszTenivessy i ldnadayvinernumsviagasninszninsweesl laenuminaezmsduasouinasnuaana

{ Y a Yy 7 Y ao
ﬂﬁgﬂ'ﬁ‘ﬁﬁ'lu fl]']ﬂﬂ1§ﬁﬂﬂ']!‘IEEI‘]JHC/!IEJ°1J"’U'PJ‘WW'Wlﬂ1Elclﬁﬂﬁﬂﬂ']ﬁﬂ']§ﬂ'liaﬂllag’zﬁu ﬁiy’ﬂc!'] Nﬂﬁﬂ\?ﬂ?iaﬁﬂuwu'ﬂ

o

Y A A A @ = Y J Y 2
"’ll'f]‘W‘W'WW]LﬂEl'Jﬂ‘]Jﬂ']T;I'ﬂ']ﬂﬁﬂ']ﬂi@]ﬂﬂﬂﬂ']ﬁﬂ'lﬁﬂ'ﬂﬁﬂllﬁ%ﬁu AYNIA llﬂﬁfNﬂ?iaﬂﬂulﬂﬂﬂluﬁﬁ?ﬂﬁﬂuﬂﬂ ﬂ']‘};Wlﬂ‘]JiwLﬂ‘Vl

H ' [ < Y o o o J v Y a
TIUMN MTﬁiﬂ']iVI'IQﬂ'IﬁWNG] VliJ’Jﬁ]&’HJUﬂQ“I’TM']EJ sulioy Yo179Au MInszyimehelnases mssedudennmniamse

a

Y 1o o v Y v o ) v 2L
ﬂ"lﬂﬁ@'li]gﬂﬁ@ﬁi@ﬂ'ﬂ"llﬂﬂ'Uﬂ'J']ll(ﬂﬂiN‘Vl'Nﬂ"lﬁﬂ'lﬂ'lﬁliﬁﬂﬂﬂﬂ'liﬂ'ﬁﬂ'liaﬂLlagﬁu‘ﬁﬁiy’iﬂu'lﬂiJﬂﬁ'f]\iﬂ'liaﬂnunlﬂﬂQﬁu

o o

£ 1
UDNIINY ANHULYBINIATNITNNMIEOINTNIA ’Uﬂ’J'Ill@'lﬂaﬂﬂlﬂﬂf)ﬁﬂﬂﬁﬂﬁﬂ1iaﬂlm SaAUD ﬂJuW?]}llﬂﬁfNﬂﬁﬁQnuLﬂﬂ

o W

3 To o 7 o 3 . ' i
ldvarensdivuegiurannamnirualuanuanasiug TasdmInaasmsnemindanuanuanamianism

o

J Y Y 1 Ada I A A va v o o ) 19 =
S]J@\jg\iﬂﬂ1§'ﬂ'ﬁﬂ'11aﬂmlﬂuﬂ UININITINIHNY ﬂymglﬂuﬂ1§'lﬁf‘)ﬂﬂgﬂ E‘Jusllﬂﬂﬂﬂ’n“@ﬂaQV]’JM],‘]J’J']ﬂ’JfJﬂ']Bﬂaﬂ']ﬂﬁ

{ o a uad g 1 @ IS o Ao o
Tuyazinanliandusssuuazmuiion naznanmanuauilugesraniinamuiesnasmsnamieinsvessy

Y a 1 o @ @ = EY

ma“lﬁ'miiz&*mawwmsxmnuﬂamuuazﬁ ‘Vi”lﬂijjuw ﬂﬂ”IEJGI,G]’EN 15fﬂiﬂ”lT’dﬂi*'ﬁﬁ@ﬂLLfﬁ“ﬂM1ﬂiﬂﬁ‘ﬂNﬂ1B@1ﬂi

a9

T aeandosiuiusnsd luvaziimeldauddyaduasesmsasussRewameaudomeldsuinamuiamna

o ¥ o

{ ) a Yy 7 v
szmsna nnmsanfSeumeudedsinasiuinesy lasniamieinsvesdszmealneneldosnnisnism

o

a ] ' {9 o o o a Yy
Taﬂuazﬁuﬁ m]ﬂﬁﬂnﬂiﬂﬁﬂﬁﬂﬂnuW‘U’Jﬂu"llmzﬁﬁllﬂiﬂﬂﬂf)']u’li]’f]‘ﬁ‘ﬂUl@]ﬂ%1ﬁﬂ1§@1ﬂiﬂl@ﬂﬂi$mﬁqﬂﬂﬂ?ﬂql@]ﬂxiﬂﬂ1i

mstlanmileunulszmaamdndunazilszmalnoawisalddesniulasgesametndenatlsz Tomisius

a A v a o v ' W ora Y o '
ﬂﬁﬂvl@]ﬂvl']\iﬂ'l‘}:lW%ﬂﬂﬂ?ﬂﬂaﬂﬂ’]ﬂ ﬁuﬁﬁﬂgm?ﬂuﬂﬁ'E']\‘iﬂ']iﬁ\??]u"llﬂ\?ﬂiglﬂﬁqmﬂﬁquiﬁﬂdllllll"llf]ﬂﬂ!,'.luﬂﬁﬂﬁ'l'.]

2 A9y a Py ada X vy s ) ) o s o 9 a
HUDNIINU Glu"llm$7]"’uaww']mﬂ']uﬂ'] !, ﬂ"]]uﬂ']fJGl@]"UﬂﬂﬂaQ@\?ﬂﬂ'ﬁﬂ'lﬁﬂ'liaﬂﬁ]gﬁﬂ\iﬂﬁﬁg\juw'luﬂ\?ﬂﬂ'ﬁﬁg\jﬂmﬂww'lm

J Y 1 v 9 A Y a 9
"lJ'E]\?fNﬂﬂ']ﬁﬂ']ﬁﬂ'ﬂaﬂllﬁﬂ'ﬁ333Um@WW1WV]TQﬂ1§ﬂ1ﬂi@]ﬁu any ']ﬂiJﬂﬁfNﬂ']iaﬂnumﬂﬁﬂﬁmﬂﬁqﬂﬂﬁﬂﬁ'lllﬁZ‘nﬂ‘ﬁﬁ']ﬂ

Ay \ \ v q 9 ' Y a o Py o
ausdyamsamuaiulvgvestszmalnesaliloygrlagaimssenialsemanuuauan ludnyuzadioadany



Vi

@ Yy a 1 @ = o 1 Y a dldl 9 [ A W 1 dy
gﬂLL“U“Ufﬂii%\‘l‘ﬂ"ll@WW1VI§$W’]1\1L’EJﬂ‘])’Hﬂ‘1JLﬂﬂ%HLlﬁgﬁ]lllllﬂﬁVlﬂmW1$ﬁ11’ii’U”Uf)WWTVI‘VI!ﬂEl’NIfNﬂ'UﬂTH andasIvuaIu

1 a 4 [ 1 ° o wa a v v Aa
noliinanu@esedunaemsvuau Teuiens mstiyaanguuie msusmsianums tazmsaaduna

]

v
@

=2 9 Y a v o X o 9y Y 1ax
INNANITANEIVINAU ﬁwmm%aﬂuuummuamaLauauuzamﬂszms‘lmmnmmﬂuﬂizmﬁuaz

antszmamivoud lulgyminenuidnsdu dszmsusn dimuauTowembvesdszmalne iyafangvuie mitean

U o

(3 = = a

a v & = a o ¥ o a = o =
VINITIAUNUNY Llﬁ%éj ATUANN Bﬂ?iWﬁ]?imW%ﬂﬁﬂﬂﬂ@11“5]fJ‘ﬁl]hlglEJ‘VINﬂTHE]1ﬂ§ﬂi%ﬂ@ﬂﬂﬁﬂ?ﬁuﬂu%‘lﬂﬂﬂ?y

ngruend mstsauldnguuneniBuaz msszdudeinmmanieins Uszmsiaes fasnauddygimsasmuves

]

o R &2 ax ° a = R 1 A=
ﬂﬁglﬂﬁllﬂfJﬂ’]ﬁﬂ11«!\1fl\i/l‘ﬁﬂ']ialuﬂ'lﬁﬁ\?'Ju'l’)'luﬁ]@ﬁl]hlﬁfJ1/]1\1ﬂ']‘]:«l@1ﬂﬁ{luizﬂ1]1’]11\1"Uusluéllﬂlgﬂﬂ\iﬂﬂﬂqﬁaqnuiﬂﬂﬁﬁq

1
@

nnanszmaluszezanazinunings Tasmsdivleanusanuvesmiinannuveunasminidensngniina

y Yy o

moldausdyamsasmusznindszme vanmsguaseainasmu desniuna ll dYesndummzdmSuinasmsmi
a ) v 9 Aa A A 9 o = a o 9 ‘3 <
21N3 @]a@ﬂﬁ]UﬂahlﬂWLﬁHﬁWﬁi‘]ﬁJ’l’JWWTI/I‘V]!ﬂEJ’J‘UENﬂ‘UﬂWH(lu’du"ﬁ ﬂumunmimnummﬂﬁzmﬁ'lm JorauetamnIndu

A
uuanalflszmalnedesdudoinmaeldesdamansm lanuasaus dyaimiamussnialsamasuennaiulu

k4
= [

3 o a o g ] { o o
BUIAN TIUNY ﬁ%’wmaﬂmwazmwamwa‘ﬁﬂ‘lﬂimNmﬁmﬂiam'ﬂuuiﬂmammsmzmuwumuﬁmﬂmmms@; ag

a9 5]

9 A o v o Ad A 1
msquaseamsasniveth llgmsnanndiguae 1



vil

Table of Contents
ADSITACE. . .ot 1
ST LT iv
List of Principle AbBDIeVIAtionS. . ... .iuiiniitt ittt ettt et te e e e et e e eeenaanas Xiii
List of Figures and Tables. .......c.oouiiiiiiiiii i e e e e XV
Chapter 1: Introduction to the Research....................... 1

1.1 Background and Significance of the Problem......................oooiiiiiiiiiinieenennn 1
1.2 Research’s Objectives and QUEStioNS. ... .....co.oeieiitiiiiiitiiiiieneeeeecneeneee D
1.3 Research MethodOlOgy ... ...oouuiiniii e e 6
1.4 Research Structure and Chapter Outlines..............cocceeiiiiiiiiiiiiineeeneeeenen 1
1.5 Limitations of the Research...............c..cooiiiieeeeceeeen 9
1.6 Expected COntribULIONS. . ...ttt ettt et e e et e eeieeeieeesreeesreeesereeesnneeenneeeen D

Chapter 2: Theoretical Basis of Tax Sovereignty and Its Intersection with International

Investment Law...... ... et esieeeseeessireesseneesneeeeens 10
2.1 Chapter Introduction.............cviviiiiiiiiiii i ieeree e e sieeesveeesnneesnnees 1 O

2.2 Theoretical Basis of Tax SOVEreignty.........c.ovvviiniiiiieiiiiieeiieeeiieesseeesieeesneeenneees 10

2.2.1 Concepts, History and Political Controversy of Taxation.......................11

2.2.2 Evolutions of Principles Underlying a Rational Tax System.................. 13

2.2.3 Characteristics of Modern Tax Systems: Limits of Tax Sovereignty and

Increase of Tax Payers’Right...........cooiiiiiiiiee e 15
2.3 Intersections between Tax Sovereignty and International Investment Law............ 17
2.3.1 The Period Prior to the End of World War Il...................oo. 17

2.3.2 The Period After the End of World WarIl...........ccccoiiiiiiiiinnnnnnnnnnnn 19



viii
2.4 Paradigm Shift in International Investment Policy and Effect on Tax Sovereignty...22
2.5 Chapter Findings and ObServations.................ouierveerieriieenieenieenieenneeneesenesnneennnn. 24
Chapter 3: Global Perspective of Limitations of Tax Sovereignty under IIA and ISDS........26
3.1 Chapter Introduction..........cceiiiiiiiiiit ittt see e sre e e seneennee 002 20
3.2 Overview of the Current ITA and ISDS Systems...............cocevvievieecierieeieeneenn. 260
3.3 Limitations of Tax Sovereignty Imposed by ITAS .........ccooiiiiiiiiiiiiiii i, 28
3.3.1 The Fair and Equitable Treatment (FET) Standard................................29
3.3.2 Protection Against Unlawful Expropriation...............ccccoceviiiiineene.29
3.3.3 Full Protection Security (FPS) Standard...................ccoiiiiiiiiiinnnnn 29
3.3.4 The Umbrella Clause............cooeeiiiiiniiiiiiiiieeciee e seeeesneeeenn: 30
3.3.5Free Transfers.......oovviiiiiiiiiiiiie e sneeeeenee e 30

3.3.6 Prohibition against Arbitrary and Discriminatory Impairment of

INVESTMENL. ...ttt et 30
3.3.7 National Treatment (NT) Standard..................cooiiiiiiiiiiiineeenn31
3.3.8 Most-Favoured-Nation (MFN) Treatment Standard ..............................31
3.4 Defenses of Tax SOVETIZNtY.....c.uiiiuiiiii it e vee e 34
3.4.1 Customary International Law ... 35
3.4.2 Essential Security EXCeption..........c.cooiiiiiiiiiiiiiiiiii i 35
3.4.3 General Exception Clauses..........c.oviiiiiiniiiiiiiiiiecieeeeeee e 3D
3.4.4 Tax Carve-Out Clauses. .......co.eiiiiiiiiiiiiiiiieeeeeeee e 3D
3.5 Dispute Resolutions for Tax-Related Investment Disputes................cooevevnene... 40
3.5.1 Alternative Dispute ResoIutions. ..........cccoeceevieriiienieeiiienieeieeee e 40

3.5.2 Conventional International Arbitrations............eeeoeeeeeeeeeeeeeeeeeeeeeeeeeeennns 40



ix

3.5.3 International Arbitrations with Improved Procedures.......................... 41

3.5.4 International Arbitrations with an Appeal Mechanism............................41

3.5.5 Investment COUIt. .. ...oiuiiiiiitt et 41

3.5.6 Limiting Investors’ Right to Recourse ISDS...............ccciiiiiiiiennn 41

3.5.7 Special Mechanisms for Tax-Related Investment Disputes.................... 42

3. 5. 8 NO IS DS ettt eneas 42

3.6 Chapter Findings and Observations...............cceveevieriierieenieenieenieeieeseeeneeneneenn . 40
Chapter 4: Global Outlook of Tax-Related Investment Disputes..............cccevvvvnnceccceneend7
4.1 Chapter INtrodUCHION. ......ovtiti ittt be e seaeebaessaeesbeessaeensaens 47
4.2 An Overview of Tax-Related Disputes Occurring Under HAS ....................eeen 47
4.3 Demystifying Characteristics of Tax-Related Disputes under IIAs...........c.cccoceenee. 49
4.4 Key Controversies in Tax-Related Disputes under IIAS..............c.covviieciienneennnn 51
4.4.1 Arbitrability of Tax Measures Under IIAS............cooviiiiiiiiiiieieeenl51

4.4.2 Definitions and Types of Tax Subject to [TAs...........cvvveiiiriiiineennnn 53
4.4.3 Scope of Tax Measures Subject to ITAS ..........ccoiiiiiiiiiiiiiiiii 55
4.4.4 Characteristics of Tax Measures Alleged to Breach IIAs ..........ccccocuueeeee. 57

4.4.4.1 The Fair and Equitable Treatment Standard.............................58

4.4.4.2 Protection Against Unlawful Expropriation.............c.cccce...e..61

4.4.4.3 Full Protection and Security Standard........................cooei. 64

4.4.4.4 The Umbrella Clause..........c..coeveiirinieienicnenieneeneeieneenen 05

4.4.4.5 Free Transfer Standard...............c.oooii 65

4.4.4.6 Prohibition against Arbitrary and Discriminatory Impairment of

TVESTIMIENLS. . . et et e et e e e eaae e e eeaaeeeenans 66



4.4.4.7 National Treatment Standard ......................coiiiiiiiienee... .66
4.4.4.8 Most-Favoured -Nation Treatment Standard.................cc..c.......67
4.4.5 Characteristics of Tax Measures Invoked Defenses..........cc.cccociiiiinne.. .68
4.4.5.1 The CIL on the State of Necessity...........ovvviieiiniiniiiiinnnnn...09
4.4.5.2 Essential Security Exceptions..............coceviiiininieniieneennenn. 70
4.4.5.3 General Exception Clause..............ccevviiiiiiiiiiiiiniiiieniieennnn 72

4.4.5.4 Tax Carve-Out Clauses. . ...vvvueeeeeerieieeeeeiiiiiii13

4.5 Chapter Findings and Observations ..............ccciiviiiiiiiiniiiiiiieinieenieeenneeenl 14

Chapter 5: An Analysis of Limitations of Tax Sovereignty in the Context of Thailand’s

5.1 Chapter Introduction.............oiiiiiiiiii et eieeseees 1O

5.2 A Snapshot of Thailand’s Tax and Investment Policy and Regulatory Framework....76

5.3 An Analysis of the Right to Regulate Exceptions and Tax Carve Outs under Thailand’s

5.3.1 Thailand’s BITS.......ccoiiiiiiiiii e eeeen 19
5.3.2 Thailand’s FTAs/EPAs with Investment Chapters................................83
5.3.3 ASEAN+’s FTAs/EPAs with Investment Chapters................ccccceeeeeeee .85

5.3.4 ASEAN and ASEAN+’s Investment Agreements..................................86

5.4 An Analysis of Dispute Resolutions for Tax-Related Disputes under Thailand’s

5.4.1 Thailand’s BITSs.......coiiiiii e 89
5.4.2 Thailand’s FTAs/EPAs with Investment Chapters...........ccccccecvevieniennnnne 92
5.4.3 ASEAN’s FTAs/EPAs with Investment Chapter...................cccceeeeeee 93

5.4.4 ASEAN and ASEAN+’s Investment Agreements..............ccoevvenniineenne. 94



X1

5.5 Lessons Learnt from Past ISDS Disputes Against Thailand....................................96
5.6 Chapter Findings and ObServations.............ccoeeviiiiiiiiiriiieeiieeeiee e esveeesneeeeenen. 99

Chapter 6: Summary of Findings, Comparative Analysis, Recommendations, and the Path

FOrward.....cccoiviiniiiiiiiiiinieiiinniieiisesnsicniisisseesiestsssstesessseessssssssssassssssssssssassss 101
6.1 Chapter Introduction..............ccoiiiiiiiiii e eseeeeseeeesenee e 1 0]
6.2 Summary of Findings, Comparative Analysis, and Implications............................101

6.2.1 Justification for Limitation of Tax Sovereignty under IIAs and WTO....... 101
6.2.2 Limitations of Tax Sovereignty under [IAs and WTO......................... 103
6.2.3 Key Characteristics of Tax-Related Disputes under I1As and the WTO.....107
6.2.4 Tax-Related Commitments of Thailand under the [IAs and WTO........... 109
6.3 Challenges and Recommendations for Thailand................cccceeiivviivienieeneenn 114

6.3.1 Domestic Approach: Enhancing the Compliance of Tax Measures with the

WTO Laws and ITAS. ..o e 114
6.3.1.1 Tax Policymaking Process ..............ccccccevveevenccncecncenneenne 114
6.3.1.2 Tax Law Drafting Process..............ccoiiiiiiiiiieiiieciieeen 116
6.3.2.3 Tax Administration.............c.cccvueriieenieniceneenieeneeneeeneennen. 120
6.3.2.4 Tax Adjudication Process.............ccooviiiniinnieniienieeieennn 122

6.3.2 International Approach: Enhancing the Compliance of Tax Measures with the

WTO LAWS QN TLAS. . .ot e e e e e e e e aeeeeeeeeeeannnas 123

6.3.2.1 Ensuring the Compliance of Tax Measures with the WTO Laws
Through the Trade Policy Review Mechanism (TPRM).................... 124

6.3.2.2 Ensuring the Compliance of Tax Measures with Thailand’s Existing

6.3.2.3 Balancing the Right to Regulate and Investor Protections under
Future IIAs Through Substantive Investment Protection, Tax Carve-Out,

and Special Mechanisms for Tax-Related Disputes..........cc.ccoceveennen 125



Xii

6.4 Conclusion and the Path Forward............ooo ot eeeeeeeeeeeeeeeeeieneenn 130

Selected Bibliography.......... ... e 133



Xiii

List of Abbreviations

Al Artificial Intelligence

AB Appellate Body

ACIA ASEAN’s Comprehensive Investment Agreement

ADA Anti-Dumping Agreement

ADR Alternative Dispute Resolution

AoA Agreement on Agriculture

ASEAN Association of Southeast Asian Nations

BEPS Base Erosion and Profit Shifting

BOI Board of Investment

CEPAs Comprehensive Economic Partnership Agreement

CIL Customary International Law

CSR Corporate Social Responsibility

CVA Agreement on Implementation of Article VII of the General Agreement on
Tariffs and Trade 1994 (Customs Valuation Agreement)

DTA Double Tax Agreement

EC European Communities

EEC Eastern Economic Corridor

EPA Economic Partnership Agreement

EU European Union

FCN Treaties of Friendship, Commerce, and Navigation

FET Fair and Equitable Treatment Standard

FPS Full Protection and Security

FTA Free Trade Agreement

G20 Government 20

GATS General Agreement on Trade and Service

GATT General Agreement on Tariffs and Trade

GST Good and Service tax

IEAT Industrial Estate Authority of Thailand

ITA International Investment Agreement

ICSID International Centre for Settlement of Investment Disputes

IGO International Governmental Organization




Xiv

IMF International Monetary Fund

IPE International Political Economy

ISDS Investor-State Dispute Settlement

ITO International Trade Organization

MEN Most-Favoured-Nation

MNCs Multinational Companies

MST Minimum Standard of Treatment of Aliens
NAFTA North American Free Trade Agreement

NPM Non-Precluded Measures

NT National treatment

OECD Organisation for Economic Co-operation and Development
PIL Public International Law

PDMO Public Debt Management Office

RCEP Regional Comprehensive Economic Partnership
SDGs Sustainable Development Goals

SEPO State Enterprise Policy Office

TIP Treaties with Investment Provisions

TNCs Transnational Companies

TPRM Trade Policy Review Mechanism

UAE United Arab Emirates

UK United Kingdom

UN United Nations

UNCITRAL | United Nations Commission on International Trade Law
UNCTAD United Nations Trade and Development

US United States

VAT Value Added Tax

WCO World Customs Organization

WTO World Trade Organization




XV

List of Figures/Tables
Figures Page
Figure 1: Number of 1IAs (From1959—2023) 27
Figure 2: Number of Tax-Related Investment Disputes 48
Tables
Table 1: Substantive Investment Treaty Protections Applicable to Tax Measures 29
Table 2: Defences available for Tax Measures 35
Table 3: ISDS Available in Tax-Related Investment Disputes 40
Table 4: Examples of Types of Taxes Alleged Breach of Investment Treaty Protections 54
Table 5: Examples of Tax Measures Alleged Breach of Investment Treaty Protections 55
Table 6: Examples of Tax Measures Alleged Breach of the FET standard 58
Table 7: Example of Tax Measures Alleged Breach of Protection against Unlawful 61
expropriation
Table 8: Main Types of Thailand’s IIAs 78
Table 9: Right to Regulate Exceptions and Tax Carve-Out Clauses under Thailand’s BITs 80
Table 10: Right to Regulate Exceptions and Tax Carve-Out Clauses under Thailand’s 83
FTAs/EPAs with Investment Chapter
Table 11: Right to Regulate Exceptions and Tax Carve-Out Clauses under ASEAN and 85
ASEAN+’s FTAs and EPAs
Table 12: Right to Regulate Exceptions and Tax Carve-Out Clauses under ASEAN and 87
ASEAN+’s Investment Agreements
Table 13: ISDS Available for Tax-Related Investment Disputes under Thailand’s BITs 89
Table 14: ISDS Available for Tax-Related Investment Disputes under Thailand’s 93
FTAs/EPAs with Investment Chapter
Table 15: ISDS Available for Tax-Related Investment Disputes under ASEAN and 94
ASEAN+’s FTAs and EPAs
Table 16: ISDS Available for Tax-Related Investment Disputes under ASEAN and 95
ASEAN+’s Investment Agreements
Table 17: Past ISDS Disputes against Thailand 97




Xvi

Table 18: Comparative Substantive Principles under the WTO and IIAs Applicable to Tax | 103
Measures

Table 19: Comparative Right to Regulate Exceptions under the WTO and IIAs applicable 104
to Tax Measures

Table 20: Comparative Dispute Settlement Mechanisms for Tax-Related Disputes under 106
the WTO and I1As

Table 21: Similarities between Tax-Related Disputes under the WTO and ITAs 107
Table 22: Distinction between Tax-Related Disputes under the WTO and I1As 118
Table 23: Comparative Thailand’s Commitments under the WTO and IIAs regarding Tax 111
Measures

Table 24: Comparative Thailand’s Past Disputes under the WTO and I1As 113
Table 25: Thailand’s Tax Legislations subject to the WTO and I1As 118
Table 26: Thailand’s Tax Administration subject to the WTO and IIAs 121
Table 27: Thailand’s Tax Dispute Procedures subject to the WTO and IIAs 123
Table 28: Options for Preserving Thailand’s Tax Sovereignty under ITAs 126
Table 29: Options for Resolving Thailand’s Tax-Related Dispute under ITAs 127
Table 30: Options for Extra Mechanism for Resolving Tax-Related Disputes under I1As 128




Chapter 1

Introduction to the Research

1.1  Background and Significance of the Problem

Since the end of World War II, globalisation has made tax policy formulation more
complicated. As presented in the author’s previous research on the intersection between taxation
and international trade rules under the World Trade Organization (WTO), there are several ways
in which WTO rules intersected with states’ tax measures' and, in some cases, created tax-related
disputes under WTO jurisprudence.? Aside from WTO frameworks, a number of states have
concluded international investment agreements (IIAs),? which have created another possible
interference of international investment norms on states’ domestic tax measures.* As will be
discussed in more detail in the research, international trade and investment are part of
globalisation;5 however, similarities and differences can be drawn between the two, causing
additional complications for tax policymakers, legislators, administrators, and adjudicators around
the globe. Without policy coherence between tax and international investment laws, it may even
lead tax-related disputes under the international investment framework. This research addresses

the legal issue of the intersection between tax sovereignty and IIAs and their implications for

In this research, the term ‘tax measures’ encompass all forms of tax legislation, tax administrative actions, and
tax dispute resolutions.

Patharawan Chongchit, An Analysis of Tax-Related Disputes under the World Trade Organization Jurisprudence:
Lessons Learnt and Recommendations for Thailand’s Tax Policy Makers, Legislators, Administrators, and
Adjudicators (Full Research Report, Faculty of Law, Thammasat University, 2022) 41-82.

In this research, the term ‘international investment agreements (IIAs)’ encompass bilateral investment agreements
(BITs), international economic agreements (IEA) with investment chapters, free trade agreement (FTAs) with
investment chapter and international economic partnership (IEP) with investment chapters.

For previous literatures on the intersection between taxation and international investment law, see, e.g., Thomas
W. Wilde and Abba Kolo, ‘Coverage of Taxation Under Modern Investment Treaties’ in Peter Muchlinski,
Federico Ortino, and Christoph Schreuer (eds), The Oxford Handbook of International Investment Law (2008)
305-362; Julien Chaisse, ‘Investor-State Arbitration in International Tax Dispute Resolution: A Cut Above
Dedicated Tax Dispute Resolution?’ (2016) 35 Virginia Tax Review 149-222; Pasquale Pistone, ‘General Report’
in Michael Lang, et al., The Impact of Bilateral Investment Treaties on Taxation (IBFD, 2017) 1-41; Julien
Chaisse and J. Kirkwood, ‘Foreign Investors vs. National Tax Measures: Assessing the Role of International
Investment Agreements’ in Irma Johanna Mosquera Valderrama, Dries Lesage and Wouter Lips (eds), Taxation,
International Cooperation and the 2030 Sustainable Development Agenda (Springer Nature, 2021) 149-169.

> World Trade Organization (WTO), ‘Trade and Foreign Direct Investment’ (Press Releases, Press/57, 9 October
1996 < https://www.wto.org/english/news _e/pres96 e/pr057 e.htm> accessed 1 May 2025. (The WTO states that
‘[t]he keen interest in FDI is also part of a broader interest in the forces propelling the ongoing integration of the
world economy, or what is popularly described as “globalization™’).



https://www.wto.org/english/news_e/pres96_e/pr057_e.htm

Thailand’s tax system. The comparative analysis with the previous research’s findings will expand
the understanding of the intersections between tax, international trade and international investment
laws and the country’s role in them. Additional recommendations will help Thailand’s tax
policymakers, legislators, administrators, and adjudicators to avoid undesired effects and future

disputes under I1As.

Similar to the intersection between tax and trade, the significance of the intersection
between tax and investment stems from the fact that tax is a major source of most governments’
revenues, but it is a cost for exporters, importers, traders and investors.® Accordingly, a
government’s tax policies and tax measures can positively or negatively affect cross-border trade
and investment (as well as other economic activities).” Thus, most first generation I[As contain
substantive legal provisions that aim to protect, liberalise, promote and facilitate foreign direct
investment from capital exporting countries to capital importing countries.® In a nutshell,
substantive provisions under IIAs protect investors from unfair or illegitimate actions of capital
importing countries (also called ‘host states’) that are detrimental to or have damaging effects on
foreign investments.” Accordingly, disputes arising under the IIAs encompass claims initiated by
foreign investors against host states’ actions and/or regulatory measures (such as measures relating

10

to environmental, public health, and tax) breach investment treaty norms, = similar to trade-

disputes under the WTO frameworks (discussed in the previous research).

(=)}

Michael Daly, The WTO and Direct Taxation (WTO Discussion Paper No 9, 2005) 1-29; Michael Daly, Is the
WTO a World Tax Organization? A Primer for WTO Rules for Policy Makers (IMF, 2016); Vallespinos, Martin
‘Can the WTO Stop the Race to the Bottom? Tax Competition and the WTO’ (2020) 40 Virginia Tax Review 93-
174.

For economic theory on taxation and foreign direct investment, see, OECD, Tax Effects on Foreign Direct
Investment —Recent Evidence and Policy Analysis (OECD Publishing, 2007) 45-65.

As will be discussed in more details in this research, the objective and purpose of IIAs are often expressed in the
treaty preambles. However, it should note that since IIAs are based on bilateral and regional agreements; the
objectives and substantive provisions under each may be drafted differently. However, the common policy goals
indicated in most first-generation BITs are to protect, liberalise and promote foreign investment, see, e.g.,
Thailand - United Arab Emirates BIT (2015), preamble, paras 1-2 (states that both parties desire ‘to create
conditions favorable for fostering greater investment by investors of one Contracting Party in the territory of the
other Contracting Party.” The second paragraph further states that both parties recognize ‘that the encouragement
and reciprocal protection of such investment, made in accordance with the law and regulations of the host
Contracting Party, will be conductive to the stimulation of individual business initiatives and will increase
prosperity in both countries.”).

®  As will be further discussed in the research, the ways in which treaty norms are drafted may vary because the
treaties are derived from bargaining powers between capital-exporting countries and capital-importing countries.
In addition, investment protection norms may be drafted as different typologies under different treaties.

But note that some investment cases involved both tax and non-tax measures, see, e.g., Philip Morris Brands Sarl,
Philip Morris Products SA and Abal Hermanos SA v Oriental Republic of Uruguay (Final Award) (ICSID Arbitral



Despite the similarities, several differences can be drawn between international trade and

investment systems, 1

creating complexity for tax policy makers. While international trade
concerns importing and exporting goods (including trade in services and trade-related intellectual
property) between nations, !? international investment concerns the transfer of ownership of
financial and assets from one country to another.'In the post-World War Il era , capital often flew
from private sectors (often the multinational companies [MNCs] or transnational companies
[TNCs]) of capital exporting countries (often developed countries, particularly the United States
(US)!to capital importing countries (often developing countries).'> Thus, the rationale of first-
generation bilateral investment treaties (BITs) was to protect the overseas investment of capital

exporting countries against ‘the interventionist policies’ of capital importing countries'®rather than

to promote multilateral trade and sustainable development!” as the WTO frameworks.

Against this rationale, the obligations of host governments under IIAs are also different
from WTO rules. First, due to the failures of multilateral investment frameworks (as will be further
discussed in this research), the international investment system has operated based on bilateral and

regional agreements rather than multilateral agreements, as the WTO. Second, while WTO rules

Tribunal, Case No. ARB/10/7, 8 July 2016) paras 96-132. In this case, Philip Morris challenged Uruguay’s new
rules on cigarette packaging as well as increases to tobacco taxes as breaches of the FET standard and indirect
expropriation.

Mann, Howard, The Right of States to Regulate and International Investment Law (Paper presented at the Expert
Meeting on the Development Dimension of FDI: Policies to Enhance the Role of FDI in Support of the
Competitiveness of the Enterprise Sector and the Economic Performance of Host Economies, Taking into
Account the Trade/Investment Interface, in the National and International Contexts, Geneva, 6—8 November
2002) 6.

Amita Narlikar, Martin Dauntion and Robert M Stern, ¢ Introduction’ in Amita Narlikar, Martin Dauntion and
Robert M Stern (eds), The Oxford Handbook on the World Trade Organization (Oxford University Press, 2012)
3.

Rober Grosse, ‘The Bargaining Theory and the Obsolescing Bargain’ in Rober Grosse (ed), International
Business and Government Relations in the 21st Century (Cambridge University Press, 2005) 273-289.

14 TIbid.

!5 But note that in 2024, the United States was the top FDI destination, followed by China, Canada and Brazil. At
the same time, the United States was also the largest source of FDI outflows, followed by Germany, Japan, China
and the United Kingdom followed, see, OECD, FDI in Figures (October 2024), 1-3.

For historical development of IIAs, see Kenneth J Vandevelde, ‘The Political Economy of Bilateral Investment
Treaties’ (1998) 92 (4) The American Journal of International Law 621-641; Kenneth J Vandevelde, ‘A Brief
History of International Investment Agreements’ (2005) 12(1) UC Davis Journal of International Law and Policy
157-194; Kenneth J Vandevelde, ‘The Liberal Vision of the International Law on Foreign Investment’ in C L Lim
(ed), Alternative Visions of the International Law on Foreign Investment: Essay in Honour of
Muthucumoraswamy Sornarajah (Cambridge University Press, 2016) 43.

Note that some RTAs and FTAs indicate sustainable development in the preambles, such as the North American
Free Trade Agreement (NAFTA), states that it ‘recognize the promotion of sustainable development while ensure
a predictable commercial framework for business planning and investment’.



contain principles as well as exception clauses to promote sustainable development, most first-
generation IIAs provide investment protection norms but lack the right to regulate exceptions, as
they particularly operate to induce foreign investment. Third, trade disputes under the WTO affect
not only goods or services originating from a WTO member which is a party to the disputes, but
also those originating from other WTO members. However, most investment disputes affect  a
specific foreign investor,'® rather than investors at large.19 Fourth, the remedies in the WTO and
investor—state disputes are also different. While the remedy for a trade dispute usually requires the
losing states to modify the domestic laws and regulations (such as tax measures and/or tariff rate
for the goods or services under dispute), the remedy under the IIAs typically takes the form of

compensation for a specific investor.?

Globally, tax-related disputes arising under IIAs have been increasing. The United Nations
Trade and Development (UNCTAD) reports that approximately 165 ISDS cases have been
initiated by investors challenging various tax-related measures.?! As with other countries, Thailand
is not only a WTO member but also a contracting party to several IIAs.?? Aside from tax-related
disputes under the WTO, as discussed in the previous research, Thailand allegedly breached of
ITAs by foreign investors in two major cases. In the first case, Thailand was challenged by a
German investor, claiming that the failure of the Thai Government to approve the toll hikes as
contemplated in the concession contract (thus reducing the road’ s competitiveness), violated the
investor’ s legitimate expectations and accordingly, constituted a breach of the fair and equitable

treatment (FET) standard under the Thailand— Germany BIT.? In the second, Thailand was

18 Christoph H Schreuer, ‘Do We Need Investment Arbitration?” in Jean E Kalicki and Anna Joubin-Bret (eds),
Reshaping the Investor—State Dispute Settlement System: Journey for the 21st Century (Brill Nijhoff, 2015) 879
(Schreuer states that ‘investment disputes, unlike trade disputes, are usually highly individualized’).

However, in some ISDS cases, such as claims against Argentina during its economic depression between 1998—
2002, the government’ measures effected several investors under the US-Argentina and other BITs (UNCTAD,
Investment Policy Hub, Argentina: Cases as Respondent State <https://investmentpolicy.unctad.org/investment-
dispute-settlement/country/8/argentina/investor> accessed 1 May 2025.

Jeff Waincymer, ‘Balancing Property Rights in Expropriation’ in Pierre Marie Dupuy, Francesco Francioni &
Ernst-Ulrich Petersmann (eds), Human Rights in International Investment Law (Oxford University Press, 2009)
275.

2l UNCTAD, Facts on Investor-State Arbitration in 2021: With a Special Focus on Tax-Related ISDS Cases (I1As
Issue Note, No. 1, July 2022) 5-6.

UNCTAD, Investment Policy Hub, Thailand <https://investmentpolicy.unctad.org/international-investment-
agreements/countries/207/thailand> accessed 1 May 2025.

Werner Schneider, acting in his capacity as insolvency administrator of Walter Bau Ag (In Liquidation) v.
Kingdom of Thailand, UNCITRAL (formerly Walter Bau AG (in liquidation) v. Kingdom of Thailand) (Final
Award) (UNCITRAL, 1 July 2009) paras 14.27— 14.28.

20
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challenged by an Australian investor, claiming that the Thai Government’s actions (in relation to
decision to renew license, the order to close gold mine, and the Prime Minister’s order suspending
all gold mining operations and other gold mining activities in Thailand) constituted unlawful
expropriations under the Thailand—Australia BIT.>* Although ISDS claims against Thailand’s tax
measures have not yet been raised, a review of the literature suggest that the legal issue arising
from the intersection between domestic taxation and international investment laws is worthy of

critical analysis.

Thus, the intersection between tax measures and IIAs is a critical issue in the global
economic system. As a capital-importing country and a contracting party to several IIAs, it is
important for Thailand’s tax policymakers, legislators, administrators, and adjudicators to take the
intersection between tax and international investment law into consideration. The present research
will elaborate on the interactions between tax, trade, and investment regimes and their implications
for Thailand. Together with the previous research findings, the additional recommendations
proposed in this research would add value to Thailand’s tax policymakers, legislators,
administrators, and adjudicators for preventing future tax-related disputes that may be raised under

ITAs.
1.2 Research’s Objectives and Questions

The main objective of this research is to elucidate the differences and similarities of the
interaction between tax measures and international investment law on the one hand, and the
interaction between tax measures and international trade laws on the other hand. It also seeks to
provide recommendations on what Thailand’s tax policymakers, legislators, administrators, and
adjudicators should take into consideration in formulating tax policy, tax law, and implementation
law to prevent future disputes under the investor-state dispute settlement (ISDS). To provide a
comparative view of the author’s previous research on the intersection between tax and

international trade rules under the WTO, the sub-research questions are formulated as follows:

2 Kingsgate Consolidated Ltd v. The Kingdom of Thailand (PCA Case No. 2017-36). The proceedings to be kept
confidential. Details are available at Australian Stock Exchange (ASX), Kingsgate Consolidated Limited ASX
Announcement (10 November 2017) <https://www.asx.com.au/asxpdf/20171110/pdf/43p3tbzmrgdhk4.pdf>
accessed 1 May 2025.



First, this research will examine the questions of why and to what extent international

investment treaty law interferes with the domestic tax policies and tax laws of states.

Second, this research will examine the questions of which investment protection norms
under IIAs are applicable to domestic tax policies and the laws of states and how these investment

norms are enforced.

Third, this research will examine how tax-related disputes occur as a result of the
intersection of tax and international investment treaty law and the key characteristics of tax-related

disputes under the ISDS.

Fourth, this research will examine Thailand’s policies and practices towards IIAs and
ISDS, especially with respect to domestic tax measures and whether any of Thailand’s measures

were allegedly in breach of IIAs.

Fifth, based on the above findings, this research will conduct a comparative analysis and
elucidate similarities and differences between tax-related disputes under the ISDS and WTO, as

well as synthesis the lessons that can be learnt from both jurisprudences.

Finally, it will also discuss the implications of the findings for Thailand and propose
additional recommendations for Thailand’s tax policymakers, legislators, administrators, and
adjudicators to take into consideration when to enact, implement, and enforce tax laws or
adjudicate tax disputes to avoid future disputes under ISDS, thereby answering the main research

questions.
1.3 Research Methodology

To achieve the research’s objectives and answer the questions, this research employs both
theoretical and empirical studies. Theoretical studies are used to gain an understanding of the
underlying reasons for the intersection between tax and international investment law.
Empirical studies, on the other hand, offer insights into the issue arising from the intersection
between tax and international investment law. Additionally, a comparative research method will
also be used to identify, analyse, and explain similarities and differences between the intersections
between tax and international investment law on the one hand, and between tax and international

trade law, on the other. Similar to the previous research, reliable and updated sources of evidence



are considered crucial elements; thus, the most thorough, meticulous, and up-to-date research
possible has been planned and executed. Both primary sources and secondary documentary sources
are used for analysis. Altogether, these methods will advance academic and practical viewpoints

on the intersection between tax, international trade, and international investment laws.
1.4 Research Structure and Chapter Outlines

In parallel with previous research, this research is structured into six chapters. The
beginning of each chapter outlines its research questions and methodology, while the end of each
chapter summarises and discusses the main points raised as well as the contribution of each

chapter’s findings to the main research question.

Chapter 1 provides an overview of the research, including the background and significance
of the research problem, research objectives, research questions, research methodology, research
structure, chapter outlines, limitations, and expected benefits of the research to Thailand’s tax

policymakers, legislators, administrators, and adjudicators.

Chapter 2 provides an evolution of the theory, policy, and legal framework of the
international investment system. As noted at the outset, similarities and differences can be drawn
between international trade and investment systems. International political economy (IPE)
ideologies are considered the most relevant theories used for the analysis of the intersection
between tax and the international investment system, however, the evolution and economic
rationales of each system are distinct. Thus, chapter 2 starts with the theory, policy and legal
framework of the international investment system during the pre-World War II era which were
dominated by the ideology of economic nationalism. This will be followed by the theory, policy
and legal framework of the first generation IIAs during the post-World War II era which have been
influenced by the neoliberalism ideology. Following this, this chapter will discuss the paradigm
shift and reforms of international investment policy, which has been evolving from protecting
investment to balancing the interests of host states and foreign investors, thus promoting

sustainable development.

Chapter 3 explores the evolution of international investment law frameworks and their
implications for domestic tax measures. This chapter explores the evolution of core investment

protections under IIAs that are applicable to tax measures and public policy exceptions (including



tax carve-out provisions) under the first and new generations of IIAs. The key features of different
methods of investment dispute resolutions (including domestic dispute resolutions, arbitrations
under the International Centre for Settlement of Investment Disputes (ICSID) and non-ICSID
arbitrations, bilateral investment courts and other methods provided under the IIAs) and the
consequences of the disputes if domestic tax measures are found to breach the IIAs are also
discussed. This chapter also emphasises differences between the international investment system
and the international trade system, particularly in relation to each system’s substantive laws, public

policy exceptions, and dispute resolutions.

Chapter 4 examines key tax-related disputes under the international investment law
framework. By way of case studies, this chapter will show real-world examples of how
international investment laws have interfered with domestic tax measures in past cases and the
different ways such interference has occurred. In addition, this chapter will highlight the key
characteristics of tax-related disputes in the international investment system. In this chapter, five
main aspects will be explored: types of tax allegedly in breach of the IIAs, tax measures allegedly
in breach of the IIAs, core investment protections at the issues, characteristics of domestic tax
measures that were allegedly in breach of IIAs, and tax measures that have invoked exception

clauses under IIAs (if any).

Chapter 5 examines Thailand’s policies and practices towards IIAs and ISDS. Hereby, this
chapter will start by overviewing the evolution of Thailand’s investment policies and legal
framework. This chapter then examines Thailand’s existing I[As, including those that without tax
carve-out provisions and contain tax carve-out provisions, followed by an examination of different
methods for resolving investor-state disputes under Thailand’s IIAs. After that, the characteristics
of ISDS disputes against Thailand that have been brought forth during settlements before the
investment arbitral tribunal are discussed, as well as lessons that can be learnt from Thailand’s

past disputes.

Chapter 6 will provide a comparative analysis of these research findings with previous
research on the intersection between tax and the WTO and will identify, analyse, and explain
similarities and differences across jurisprudences. Based on the comparative study, this chapter
will synthesise lessons that can be learnt from both jurisprudences and their implications for

Thailand’s tax system and will provides additional recommendations that may guide Thailand’s



tax policymakers, legislators, regulators, or adjudicators to prevent future disputes under the ISDS,

thereby answering the main research question.
1.5 Limitations of the Research

The issue of interference of international investment law rules on domestic tax measures
has been addressed in numerous IIAs and ISDS case laws. To provide a comparative analysis, this
research is limited to the analyses of five parallel aspects to the previous research: the rationale for
and extent of interference of international investment law with tax policy and legal framework;
core investment protections, public policy exceptions, and enforcement mechanisms; key
characteristics of tax-related disputes under ISDS jurisprudence; Thailand’s investment policies,
existing ITAs and ISDS, and past ISDS disputes against Thailand. Based on this, this research will
propose additional recommendations for Thailand’s tax policymakers, legislators, administrators,

and adjudicators to prevent future violations of the IIAs.
1.6 Expected Contributions

It is expected that this research will make an additional contribution to research in the fields
of tax, international investment laws, and international trade law at theoretical, policy, and
practical levels. At the theoretical level, this research sheds some light on the interplay between
conventional tax theory and IPE theory and explains why tax policymakers should adopt IPE
theory when formulating tax policies and laws that affect international trade and investment. At
the policy level, this research explains why tax policymakers should take the country’s trade and
investment policies into consideration when formulating or designing tax policies and laws. At the
practical level, this research highlights the importance of IIAs commitments in implementing,
enforcing tax laws, or adjudicating tax disputes. Additional recommendations to be proposed could
offer some guidelines for Thailand’s tax policymakers, legislators, regulators, or adjudicators to
prevent future investor-state disputes under the IIAs, making additional contributions to the fields

of taxation, international investment law, and international trade law.



Chapter 2

Theoretical Basis of Tax Sovereignty and Its Intersection with International Investment

Law

2.1 Chapter Introduction

Tax is one of the fundamental public policies of states; however, in the modern tax system,
a state’s right to regulate in the area of tax is constrained by both domestic and public international
laws. In the realm of international economic law, tax sovereignty of nations is not only restricted
by international trade® or tax treaties,’® but also international investment treaties. To understand
the intersection between tax sovereignty and international investment law, this chapter explores
the theoretical basis of taxation sovereignty, including concept, history, political controversy,
principles underlying a rational tax system; and the peculiarities of modern tax systems in the
globalisation period, in which tax sovereignty are bound by both domestic and public international
law. Following that, it discusses the differences in ideology underpinning the intersection of tax
sovereignty and international investment law in the pre- and post-World War II periods. Then, a
paradigm shift in international investment law and policy, as well as its impact on tax sovereignty,
will be explored. Along with the primary findings, the concluding section will make some remarks
about the complexities of the link between national tax sovereignty and international investment

law, which may have implications for states, firms, traders, and investors.
2.2 Theoretical Basis of Tax Sovereignty

Tax is a key part of the state’s sovereignty, referring to the power of a state to decide its
own tax policies, enact its own tax laws, collect taxes from individuals and businesses, and

adjudicate tax disputes inside its borders.?” Although tax has been viewed as the main source of

25 For tax and the WTO, see Chongchit (n 2) 41-69.

26 For tax treaties, see, e. g., UNCTAD, Taxation (Series on Issues in International Investment Agreements,
UNCTAD/ITE/IT/16, United Nations, 2000) 7-18, 69-73.

For functions of states and public finance, see, e.g. Michael Taggart, ‘The Nature and Functions of the States’ in
Peter Cane and Mark Tushnet (eds), The Oxford Handbook of Legal Studies (Oxford University Press, 2005) 101;
Richard A. Musgrave and Peggy B. Musgrave, Public Finance in Theory and Practice (McGraw-Hill College,
1989) 3-21; Harvey S. Rosen, Public Finance: Essay for the Encyclopaedia of Public Choice (CEPS Working
Paper No. 80, Princeton University, 2002) 1-30; Richard A Musgrave, The Theory of Public Finance : A Study in
Public Economy (McGraw-Hill College, 1959)1-40.
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income for governments throughout the world,?® there is no global agreement on tax terminology,
thus, tax definitions differ between each state’s domestic laws and international legislation. Even
within the multilateral legal framework, such as the WTO, the meanings of taxes vary amongst
agreement. 2 This uncertainty has caused concerns among governments around the world
regarding their obligations under public international law. To offer a foundation for study, this
section begins with a discussion of the concepts, history, and political conflicts surrounding tax,
which led to the adoption of prominent principles underlying a rational tax system. It then
examined the unique characteristics of modern tax systems throughout the globalisation period,
emphasising on the limitations of tax sovereignty while increasing taxpayer rights and protection

under domestic and international laws.
2.2.1 Concepts, History and Political Controversy of Taxation

Tax has been an integral part of human society for thousands of years, stretching back to
ancient civilisations like Egypt and Greece. Throughout history, taxes have been used to finance
government operations, fund public goods, and redistribute wealth, serving the function of the state
to care for their citizens ‘from cradle to grave’® by providing education, pensions, medical
services, and public utilities, as well as providing a safety net for the less fortunate so that they

have food, shelter, and other necessities of life.>!

As previously said, viewpoints differ on what exactly constitutes taxes. For example, in the
18" century, Adam Smith believed that tax is a compelled payment made by the government on
individuals or businesses to finance the spending required for public welfare.*> Currently, the
Organisation for Economic Co-operation and Development (OECD) defines tax as ‘compulsory,
unrequited payments to the general government.’ 3*According to the OECD, taxes are unrequited

in the sense that the benefits supplied by the government to taxpayers are typically not proportional

28 OECD, Global Revenue Statistics Database 2024 < https://www.oecd.org/en/data/datasets/global-revenue-
statistics-database.html> accessed 1 May 2025.

2 See Chongchit (n 2) 41-69.

30 See Taggart (n 27) 101.

31 Tbid.

32 Jim Manis (ed), An Inquiry into the Nature and Causes of the Wealth of Nations by Adam Smith (The Electronic

Classics Series Publication, The Pennsylvania State University, 2005) [edited of Adam Smith, An Inquiry into the

Nature and Causes of the Wealth of Nations (1776)] <https://www.rrojasdatabank.info/Wealth-Nations.pdf>

accessed 1 May 2025.

OECD, Tax < https://www.oecd-ilibrary.org/taxation/tax/indicator-group/english 76e12892-en> accessed 1 May

2025.
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to their payments.**However, it is generally accepted that what makes taxes unique is that they are
obligatory levies that governments impose on the private sector in an unrequited (nonreciprocal)
way; in other words, taxes are presumably collected for the benefit of taxpayers as a whole (to
fund public expenditures), and each taxpayer’s liability is independent of any specific benefit
received. Regardless of the benefits received, taxpayers who neglect to pay taxes may face civil

and criminal fines.?

But it should be noted that because taxes are dynamic in nature—for example, certain nations
levy fees, charges, or contributions to support particular industries or sectors— whether they are
regarded as taxes is still up for debate because of the probable relationship between benefits
received and taxes paid. For example, according to the OECD methodology, compulsory social
security contributions paid to the general government are also considered taxes.**In contrast, Mooij
and Keen believe that such social security contributions should not be classified as taxes.>’ Some
others, such as Taylor, interpret tax as a mandatory contribution from the individual to the
government to cover expenses incurred in the common interest of everyone, with minimal regard

for unique benefits granted.*®

Back in ancient times, the first taxes were levied on harvests of grain, and real estate until
being extended to other assets by the Pharaoh.*® Later, during the Greek times, additional taxing
forms were added, most notably tariffs or levies on imported products. Many types of consumption
and direct taxes were developed in the early Roman era.*’ The Middle Ages saw the emergence of
several direct levies and indirect taxes, including market fees, transit duties, and taxes on specific
foods and beverages. These taxes were meant to be paid for in part by producers and tradesmen
and in part by consumers. Later Middle Ages saw the introduction of various new direct taxes, as

well as taxes on land and houses, in certain German and Italian cities.*!

In the 18" century, taxes were a major source of political contention, and they remained a

persistent issue in many countries’ domestic policies. The American Revolution (1775 and 1783),

3 Tbid.
3 Tbid.
% Tbid.

3 Ruud De Mooij and Michael Keen, ‘Back to Basics Taxing Principles’ (2014) 51 (4) Finance & Development 50.
38 Philip E. Taylor, The Economics of Public Finance (Macmillan, 1948) 236.

% Daniel Rathbone, ‘Egypt, Augustus and Roman Taxation’ (1993) 4 Cahiers du Centre Gustave Glotz 81.

4 TIbid.

4 TIbid.



a rebellion of the American colonies against Great Britain, is a well-known example. The colonists
refused to pay taxes imposed by a parliament in which they had no voice—hence the phrase, ‘no
taxation without representation.’*? Another example is the French Revolution of 1789, in which

t.*3 The evolutions were followed

the unequal distribution of the tax burden was a crucial elemen
by wartime when many taxes were introduced in many countries, for instance, income tax and
stamp duty were introduced in the Great Britain to fund enormous extra expenditure on the army
and navy in the war against France occurred in 1793 .** These uprisings and wars led in an attempt

to conceive good tax principles that underpin a rationale tax system, as discussed below.
2.2.2 Evolutions of Principles underlying a Rational Tax System

Due to revolutions and war, Adam Smith, an economist and philosopher, endeavored to
organize the norms that should govern a sensible tax system. In his book, The Wealth of Nations
(book V, chapter 2, 1776), Smith stated that taxation should adhere to four key principles: fairness,
certainty, convenience, and efficiency.* These concepts have been reinterpreted over time,
advanced further by subsequent economists, and have become the guiding principles of good tax

policy in the majority of countries around the world.

According to Smith, fairness means that the subjects of each state should contribute to the
support of the government in proportion to their respective abilities, that is, in proportion to the
revenue that they receive under the state's protection. Second, the tax that each individual is
required to pay should be certain and not arbitrary. The time of payment, the method of payment,
and the amount to be paid should all be obvious and understandable to the contributor and everyone
else. Third, every tax ought to be assessed at the time, or in the way in which it is most likely to
be convenient for the contributor to pay it. Fourth, every tax should be designed to take and keep
as little money out of people’s pockets as possible, in addition to what it brings into the state's

public budget.*

4 John Passant, ‘Taxation and the American Revolution’ (2017) 11(3) Australasian Accounting, Business and

Finance Journal 20-29. See also, Chantal Stebbings, ‘No Taxation without Representation: The Relationship
between Taxes and Revolutions’ in Peter H.J. Essers, History and Taxation: The Dialectical Relationship between
Taxation and the Political Balance of Power (IBFD, 2022) 41-56.

Edgar Kiser and Joshua Kane, ‘Revolution and State Structure: The Bureaucratization of Tax Administration in
Early Modern England and France’ (2001) 107(1) American Journal of Sociology 183-223.

4 Ibid.

4 Manis (ed) (n 32).

4 Ibid.
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In practice, Smith’s concepts were adopted into the British taxation system during the reign
of William Pitt the Younger. Smith’s principles were used to introduce new levies. According to
British Parliament, the implementation of good tax principles resulted in the elimination of revenue
theft and the reduction of administrative costs, which contributed to an increase in government
revenue in 1792.%7 However, in 1793, Britain was at war with revolutionary France. Massive
increases in military spending necessitated unprecedented borrowing and taxation, and as a result,
taxation became regarded as a necessary cost of waging the war against Napoleon, with the private

sector viewing tax as a patriotic responsibility.*3

Following economic changes, numerous economists evaluated and advocated good tax
concepts. The principle has been expanded to encompass equity and fairness (similarly situated
taxpayers should be taxed similarly), certainty (the tax rules should clearly specify how the amount
of payment is determined, when payment should occur, and how payment is made), convenience
of payment (facilitating a required tax payment at a time or in a manner that is most likely
convenient for the taxpayer is important), effective tax administration (costs to collect a tax should
be kept to a minimum for both the government and taxpayers), information security (tax
administration must protect taxpayer information from all forms of unintended and improper
disclosure), simplicity (simple tax laws are necessary so that taxpayers understand the rules and
can comply with them correctly and in a cost-effective manner), neutrality (minimizing the effect
of tax law on a taxpayer’s decisions about how to carry out a particular transaction or whether to
engage in a transaction is important), and economic growth and efficiency (the tax system should
not unduly impede or reduce the economy’s productive capacity).*’ These ideas, combined with
Smith’s original tax principles, have served as guiding principles in the formation of tax policy in

the vast majority of governments worldwide.

47 United Kingdom Parliament, War and the Coming of Income Tax < https://www.parliament.uk/about/living-

heritage/transformingsociety/private-lives/taxation/overview/incometax/> accessed 1 May 2025.

% Ibid.

¥ OECD, Fundamental Principles of Taxation in Addressing the Tax Challenges of the Digital Economy (OECD
Publishing, 2014) 29-32.



2.2.3 Characteristics of Modern Tax System: Limits of Tax Sovereignty and Increase

of Taxpayers’ Right

Though the above-mentioned principles are now used as a guiding concept in the
formulation of tax policy in the majority of governments around the world, the adoption of such
principles for tax laws and policies may vary from one country to the next depending on the
provisions of each country’s domestic law.>* Furthermore, different countries may have different
tax policies, tax laws, tax administration structures, and tax dispute resolution procedures
depending on a variety of factors, including level of development and political, economic, and
legal cultures.’' Because of these differences, this section examines what modern tax systems have
in common, particularly the limitations of tax sovereignty and the expansion of taxpayer rights and

protections.

As previously noted, tax laws and policies differ slightly across nations. The differences
can be noted between developed and developing countries. Some countries, particularly
developing countries may primarily rely on domestic consumption taxes, such as value-added tax
(VAT), while some industrialized countries often rely more on income taxes, or social
contributions than do less developed nations.>” In addition, sources of tax legislation differed
across common law and civil law, as well as between federal and unitary states. Moreover, while
many nations throughout the world saw a growing devolution of taxing powers to subnational
governments in the final decade of the 20th century, each nation may have a distinct structure for
its tax administration. Furthermore, even if administrative review and judicial appeals are the two
main components of tax dispute resolution, the procedures may differ. For instance, certain nations
offer alternative dispute resolution, or dispute prevention, as a means of settling domestic tax
issues between tax authorities and taxpayers, while these mechanisms are absent in some

countries.”?
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Vito Tanzi and Howell Zee, Tax Policy for Developing Countries (International Monetary Fund, 2001) 1-15.
See generally, Chris Evans, John Hasseldine, Andrew Lymer, Robert Carlton Ricketts, Cedric Sandford,
Comparative Taxation: Why Tax Systems Differ (Fiscal Publications, 2017) 1-376.

OECD, Global Statistics Revenue Database <https://www.oecd.org/en/data/datasets/global-revenue-statistics-
database.html> accessed 1 May 2025.

See generally, Pasquale Pistone, ‘General Report’ in Pasquale Pistone (ed), Tax Procedure (IBFD, 2020) 3-108.
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Nevertheless, contemporary tax laws generally have the following features. First, in most
countries, the power to tax now generally resides in parliamentary bodies, and consequently the
authority of the state to levy taxes in an arbitrary fashion has been lost.* Second, the majority of
taxes, with the exception of a few categories like land taxes, are self-assessment systems which
place the responsibility on taxpayers to ensure tax return and other tax forms comply with taxation
laws.”> Third, taxes today are collected in money, not in goods, and fourth, the collection of taxes
by outside contractors has been abolished. Fifth, because of the international trade treaties, in
particular the WTO and free trade agreements (FTAs), there has been a decrease in the use of
customs charges during the globalisation age, while many nations are depending more and more
on alternative forms of tax. Sixth, not only revenue-raising but also the range of taxes has been
implemented to achieve non-revenue-raising objectives in promoting social, economic, and
environmental development, such as taxes to influence behaviour like tax incentives for
investment, environmental taxes, health taxes, and carbon credits.>® Currently, digitalisation, the
expansion of e-commerce, buyer and seller anonymity, the ability to conduct business from
offshore tax havens, the flow of digitised products, digital assets®’ and artificial intelligence (AI)*®

have fuelled the development of new types of taxes and new methods of tax administration.

The most essential element of the modern tax system is that states’ taxing power can be
evaluated by courts or tribunals, while taxpayers’ rights and protections are becoming more widely
recognised on both a local and international levels. On the domestic level, some countries provide
for domestic mechanisms to examine the legitimacy of tax legislation,’® such as constitution courts
or tax ombudsman, to defend taxpayer rights.®® In the field of public international law, tax, trade

and investment treaties limit a state’s ability to develop and implement tax law in various ways

> See, Passant (n 42), 20-29.

3 Liam P. Ebrill, Michael Keen, and Victoria J. Perry, The Modern VAT (International Monetary Fund, 2001) 138-

145.

United Nations, Tax for SDGs <https://www.undp.org/uzbekistan/projects/tax-sdgs> accessed 1 May 2025.

57 See, OECD (n 49).

8 See, European Parliament, Artificial Intelligence Act (2024); Julien Chaisse, ‘We Must Pursue an Al Tax’ (2024)
FDI Intelligence Magazine 7.

% Victor Thuronyi, Tax Law Design and Drafting (International Monetary Fund, 1996) 15-70.

60 Fernando Serrano Anoton, Anoton, Fernando Serrano, ‘Taxpayer's Rights and the Role of the Tax Ombudsman:
An Analysis from a Spanish and Comparative Law Perspective’ (2007) 35(5) International Tax Review 337.
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and to differing degrees. As a result, domestic tax measures are scrutinised by various international

tribunals.

The history of taxes reveals the significance of tax laws and policies for both governments
and private sectors. Because tax is an important topic in economics and politics, the modern tax
system generally acknowledges that tax policy and law should be driven by sound tax principles.
Furthermore, in today's environment of economic liberalisation, tax sovereignty have limits under
international economic law. The delicate nature of a state’s sovereignty to tax creates challenges,
particularly with regard to limits of tax sovereignty under international economic law. The
following part will look at the connection between tax sovereignty and international investment

law.
2.3 Intersections between Tax Sovereignty and International Investment Law

Similar to the international trade system, the impact of international investment law on
domestic taxation has evolved over time, based on the IPE philosophy that dominated the global
economy at the time. Against this backdrop, this part investigates the connection between tax
sovereignty and international investment law in two distinct phases: prior to the end of World War

II and after the end of WW I1.
2.3.1 The Period Prior to the End of World War 11

International investment may be traced back centuries. In ancient times, it was recognised
that a state has the right to govern within its territory, and hence to impose limitations on foreign
entry. After being admitted, foreigners are governed by local laws, and the state has an obligation
to protect them in the same way that it protects its own citizens. Ancient Rome is one example.
During invasion, the Roman Empire took property from non-Romans, which eventually led to the
practice of exploiting private Roman property to support public initiatives. These approaches were

followed by the Civil Codes in subsequent centuries and spread to common law countries. !

Between the 15th and late 17th centuries, economic nationalism emerged as the dominant
ideology in the global economy. It holds that foreign economic transactions are typically zero-sum

in nature, meaning that one side can only gain if the other side loses; for example, exports are

61 Eva Jakab, Jakab, Eva, ‘Property Rights in Ancient Rome’ in Paul Erdkamp et al (ed), Ownership and

Exploitation of Land and Natural Resources in the Roman World (Oxford Academic Book, 2015) 107-131.



profitable while imports are unprofitable. Based on this concept, states exploited their sovereign
power to strengthen their economies using a variety of political economic techniques, including
colonialism, economic incentives, economic disincentives, protectionism laws, and domestic

economic support.®?

At the time, international economic relations between states were governed
by international diplomatic protection, which was based on the idea that foreigners and their
property were part of their home nation’s wealth. Thus, a host state’s mistreatment of foreigners

or their property was an injury to the foreigners' home state.®*

In the 18" century, the industrial revolution process began in Britain and, from there, spread
to the US and western Europe. The process of change from an agrarian and handicraft economy to
one dominated by industry and machine manufacturing led to novel ways of working and living
and fundamentally transformed society.®* In relation to investment protection, the British
Parliament developed the practice of paying compensation when appropriating land for public
purposes.®> Shortly after the American Revolution, the US and the UK signed the Jay Treaty,
which, among other things, stipulated the protection of their investor nationals from the host

government.®

By the late 19" century, the US and Western Europe began their second industrial
revolutions. As a result, international trade and investment have increased. Foreign direct
investment (FDI) took the form of the desire for imperial control over the resources and people of
the colonial nations. During this time, there was debate over customary international law (CIL).
On the one hand, major powers and capital exporting states, particularly the US and the UK, argued

that foreign nationals and their property were entitled to life and security standards under CIL (the

%2 Simon Lee, ‘Ideologies of Political Economy’ in R J Barry Jones (ed), Routledge Encyclopedia of International

Political Economy (Routledge, 2001) 704; Stefan Fritsch, ‘International Political Economy and Trade’ in Andrei
Marmor (ed), The Routledge Companion to Philosophy of Law (Routledge, 2011) 407; Jeffry A Frieden and
David A Lake, ‘International Politics and International Economics’ in C Roe Goddard, Patrick Cronin and
Kishore C Dash (eds), International Political Economy: State —Market Relations in Changing Global Order
(Lynne Rienner, 2nd ed, 2003) 25; David N Balaam and Michael Veseth, Introduction to International Political
Economy (Routledge, 2014) 9.

Andrew Newcombe, Paul and Paradell, Lluis, Historical Development of Investment Treaty Law in Law and
Practice of Investment Treaties: Standards of Treatment (Kluwer Law International, 2009) 5-6.

Lalita Som, ‘Industrial Revolution in Britain’ in Lalita Som, The Capitals of Nations: The Role of Human, Social,
and Institutional Capital in Economic Evolution (Oxford Academic) 83-101.

Dan Bogart and Gary Richardson, ‘Property Rights and Parliament in Industrializing Britain’ (2011)54(2) Journal
of Law & Economics 241-274.

The United States Library of Congress, Jay’s Treaty: Primary Documents in American History

< https://guides.loc.gov/jays-treaty > accessed 1 May 2025.

63

64

65

66



Minimum Standard of Treatment of Aliens, or MST).®” However, several countries, particularly
those in Latin America, have adopted a national treatment or equality of treatment criterion. This
position is most usually identified with Argentine jurist Carlos Calvo, who argued against
diplomatic protection and the existence of MST in 1868.°3At the period, problems between foreign
investors and host countries were settled through military intervention, diplomatic protection, or
domestic courts.%” CIL and traditional systems of dispute settlement were viewed as barriers to

cross-border investment.

Economic nationalism led to trade battles which was one of the underlying causes of World
War II and a period of depression between 1913 and 1948. During WWII, the global economy
experienced great economic tragedy, including the worldwide depression, currency disorders,
destroying the basis for international trade and investment. This resulted in unemployment and
poverty around the globe. The experience of the World War Il led to a change of political economic

ideology in the post-World War II era.

2.3.2 The Period After the End of World War 11

After the end of World War II, neoliberalism became the most influential economic
philosophy in the global economy. Economic liberalism asserts that the global economy is a non-
zero-sum game in which wealth is available to all. Economic liberals believe that removing
political barriers to commerce and other types of economic exchange will help to share prosperity.
Furthermore, neoliberalism, an advanced liberalism, promotes a mixed economy and uses the state
to discourage the worst abuses of capitalism by preventing the formation of monopolies and taking
other steps to alleviate the brutal competition and unequal distribution of wealth inherent in
capitalism, and thus employs international governmental organizations (IGOs) to promote and

regulate international economic interchange.’®

7 Edwin Borchard, ‘Minimum Standard of the Treatment of Aliens’ (1940) 38 (4) Michigan Law Review 445-461.

8 Chittharanjan F. Amerasinghe, Diplomatic Protection (Oxford Monographs in International Law, 2008) 191-211.
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The post-WWII political and economic philosophy sparked a number of projects aimed at
creating a multilateral legal framework for trade, tax, and investment. On July 1, 1944, the Bretton
Woods Agreement was signed to combat economic depression and promote economic freedom.”!
While several IGOs, such as the United Nations (UN), the World Bank, and the International
Monetary Fund, were successfully founded, the proposal to establish an International Trade
Organization (ITO) was rejec‘ted.72 This failure, however, resulted in the conclusion of the General
Agreement on Tariffs and Trade (GATT) 1947, and after several rounds of negotiation,”® the WTO

was established, as an international organisation governing multilateral trade.’

It is crucial to highlight that, while the ITO, GATT, and WTO all share the purpose of
promoting free trade, the historical development of the international trade system demonstrates a
stronger commitment to promoting sustainable development than the international investment
system. The policy of maintaining a balance between commerce and other values was addressed
by the preparatory committee when preparing a draft for the ITO. During the ITO’s first full
session, held in London between October and November 1946, the preparatory committee
considered articles 30 and 32, which deal with exceptions to the ITO Charter's commercial policy
chapter. > Though the establishment of the ITO failed as previously said, the policy to balance
free trade with other values was inherited by the GATT 1947,'° and later the WTO. The
commitment to balance trade and other values to achieve sustainable development under the WTO
is clearer, as expressed in the opening recitals of the preamble to the Marrakesh Agreement

Establishing the WTO."

' F Margaret Garritsen de Vries, ‘The Bretton Woods Conference and the Birth of the International Moneytary
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The Bretton Woods-GATT System: Retrospect and Prospect After Fifty Years (M E Sharpe, 1996) 19-29.
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With respect to cross-border investment, the Bretton Woods Agreement led to a shift in
international investment flows away from currency manipulation and toward FDI, which includes
the transfer of ownership of financial and physical assets, technology transfer, and job creation. In
general, capital is likely to flow from states with abundant economies to states where capital is
scarce or private industry capabilities are limited. Thus, unlike domestic investors, cross-border
investors incur more risks since they are more susceptible to price and cost uncertainty, particularly
as a result of inflation and currency fluctuations,’® and other non-commercial risks including
regime change, a general shift or sectoral economic policy, and economic and political crises in

the host country, including public violence.”

There are several ways to minimise the risks associated with cross-border investment—for
example, by limiting the volume and direction of FDI through hedging or internalisation strategies,
or by incorporating a stabilisation clause into investment agreements between investors and
states.® However, such strategies may not suffice to minimise systematic risks or political risks;
instead, domestic public policies and regulatory frameworks may be needed to benefit all foreign
investors. Domestic frameworks, however, may also not adequately minimize the risks associated
with cross-border investment because they are determined by various local factors and differ across
states, which may increase transaction costs and uncertainty for foreign investors.®! Domestic

dispute resolution procedures are also prove disadvantageous.’

Several attempts have been made to establish multilateral international investment
frameworks, including the Havana Charter's establishment of the ITO, 3 the 1959 Draft
Convention on Investment Abroad®* and the 1967 OECD’s Draft Convention on the Protection of

Foreign Property® and the 1995 OECD s Multilateral Investment Agreement,*® but all have failed.
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Due to the failure of multilateral investment framework, early investment treaties were created and
advocated by wealthy countries attempting to protect their offshore investments against emerging
countries’ interventionist policies.®” In this regard, the US was the first to sign the Treaties of
Friendship, Commerce, and Navigation (FCNs treaties) to establish friendly commercial and
investment relations with other countries, before transitioning to the US BIT program in the 1990s
to support and protect American businesses investing in developing nations.®® Consequently, the
majority of first-generation IIAs tend to focus on foreign investment protection, however exception
clauses for vital and valid public policies can be found in a few FTAs with an investment chapter,
such as the North American Free Trade Agreement (NAFTA). These IIAs provide a legal
foundation for investor-state disputes over tax measures brought by foreign investors against host
countries through international arbitration including the ICSID which was established under the
auspices of the World Bank in 1966.,% the ad hoc arbitration under the United Nations Commission

on International Trade Law (UNCITRAL)” and other private arbitration institutions.

The history of global economy reveals a considerable divergence in ideologies regarding
the control of global economy in the pre-and post-World War II, which had an impact on
tax sovereignty. Prior to the World War I, states had more latitude to regulate in a number of
areas, including tax. However, following the war, state sovereignty has been constrained by
international economic law, which included trade, tax, and investment treaties. Even though trade,
taxes, and investment are all aspects of globalisation, there is a stark contrast in the international
trade and investment system when it comes to striking a balance between economic liberalisation
and other crucial national values. This phenomenon creates issues of legitimacy and has led to a

paradigm shift in international investment policy, which will be discussed further below.

87 Kenneth J Vandevelde, Bilateral Investment Treaties: History, Policy and Interpretation (Oxford University

Press, 2010) 75-115.
8  Kenneth J Vandevelde, ‘The Political Economy of Bilateral Investment Treaties’ (1998) 92 (4) The American
Journal of International Law 621; Kenneth J Vandevelde, ‘A Brief History of International Investment
Agreements’ (2005) 12(1) UC Davis Journal of International Law and Policy 157; Kenneth J Vandevelde, ‘The
Liberal Vision of the International Law on Foreign Investment’ in C L Lim (ed), Alternative Visions of the
International Law on Foreign Investment: Essay in Honour of Muthucumoraswamy Sornarajah (Cambridge
University Press, 2016) 43; Louis T Wells, ‘Protecting Foreign Investors in the Developing World: A Shift in US
Policy in the 1990s?” in Robert Grosse (ed), International Business and Government Relations in the 21st Century
(Cambridge University Press, 2005) 421-444.
Convention on the Settlement of Investment Disputes between States and Nationals of Other States.
%0 UNCITRAL Arbitration Rules (2010).

89



2.4 Paradigm Shift in International Investment Policy and Effects on State’s Tax Sovereignty

ITAs’ objective in advancing sustainable development was not acknowledged until around
2012, when there was a significant shift in the underlying concepts of international investment law
and policy.”! Since then, the policy rationales of new-generation IIAs have evolved away from
first-generation IIAs, which aimed to protect foreign investment, and toward advancing sustainable
development. As discussed below, this amendment has implications for how investment protection
and the right to regulate exceptions are formulated, as well as how investor-state disputes are

settled, as discussed below.

In terms of substantive investment protection, new-generation IIAs tend to preserve states’
flexibility in setting legislative and regulatory priorities in important areas such as public health,
safety, the environment, the conservation of living or non-living exhaustible natural resources, the
integrity and stability of the financial system, public morals, and tax. These elements have been
accomplished by excluding critical public policies from investment protections using general and
specific exclusion clauses. They also clarify investment protection principles more than previous
generations of IIAs, such as by defining investment, investors, the FET standard, direct and
indirect expropriations, and other substantive investment protections. Some IIAs exclude umbrella

clauses, while others include a reference provision to corporate social responsibility (CSR).*?

Several new solutions for resolving investor-state disputes have emerged. At the global
level, the UNCTAD has advocated a number of reform options, including promoting alternative
dispute resolutions (ADRs), customizing the present system through individual IIAs, limiting
investor access to ISDS, establishing an appeals mechanism, and establishing a permanent
international investment court.”® In 2013, UNCITRAL adopted the Rules on Transparency in

Treaty-based Investor-State Arbitration to improve transparency for states that wish to adopt the

o1 See, e.g., UNCTAD, Investment Policy Framework for Sustainable Development [2012 Edition] (Series on
Investment Policy Framework for Sustainable Development, UNCTAD/DIAE/PCB/2012/5, United Nations, 22
September 2012) 1-7; UNCTAD, Investment Policy Framework for Sustainable Development [2015 Edition]
(Series on Investment Policy Framework for Sustainable Development, UNCTAD/DIAE/PCB/2015/5, 23
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UNCTAD/WIR/2014, 24 Jun 2014) 135-189; UNCTAD, Reform of Investor—State Dispute Settlement: In Search
of a Roadmap Special issue for the Multilateral Dialogue on Investment (IIA Issues Note No 2 (2013),
UNCTAD/WEB/DIAE/PCB/2013/4, 24 May 2013) 1-12; UNCTAD, Report on the Expert Meeting on the
transformation of International Investment Agreement Regime: The Path Ahead (TD/B/C.II/EM 4/3, 17 April
2015) 1-21.
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rules in their investor-state arbitration procedures.94 Since 2015, certain new-generation IIAs have
added provisions for the establishment of an appeals procedure. At the same time, the EU proposed
an international investment court as part of its economic pact.”> In 2016, the ICSID began
amending its rules and regulations, which included changes to key ICSID rules.”® In 2017, the
Government 20 (G20) adopted the Guiding Principles for Global Investment Policymaking: A
Steppingstone for Multilateral Rules on Investment.”” In July 2017, the UNCITRAL approved a
mandate to work on the European Union (EU)’s proposal to convert investor-state arbitration into
a multilateral investment court, and in 2014, the UNCITRAL concluded its work on the draft
statute of an advisory centre on international investment dispute resolution, which is another step

of ISDS reforms.”®

It is clear that the paradigm shift in international investment law and policy has had an
impact on states’ rights to regulate and tax sovereignty in ways that give states more policy space.
Although new generational IIAs have enacted improvements to international investment policy,
substantive investment protections, and ISDS, each IIA takes a unique approach. Furthermore, the
current international investment framework combines old and new generation IIAs, as well as
diverse mechanisms of ISDS, hence complicating the intersection of domestic taxation and

international investment treaties.
2.5 Chapter Findings and Observations

This chapter aimed to answer the first research question: why foreign investment treaties
interact with domestic tax measures. An examination of history and IPE theory reveals that the
intervention of international investment law in domestic tax measures has evolved throughout time
from pro-states, pro-investors, to a balancing approach, based on the ideology that ruled the global

economy in each age. To that end, this chapter demonstrated that tax is critical to the development
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of strong, prosperous, and inclusive communities by helping to raise the money required to offer
much-needed public goods and infrastructure, as well as to provide various types of public services
beneficial to general welfare. Though tax systems vary by country, one common feature of modern
tax systems is that tax sovereignty can be regulated by both domestic and international laws in
order to preserve taxpayer rights. Following this, this chapter discovered that, in the period
following WWII, states’ right to regulate, including tax, are limited by international economic law
to promote free trade and an economy with minimal government intervention. In the first-
generation IIAs, the autonomy available to states to pursue public policies is very limited because
most [IAs were concluded to protect foreign investment, raising concerns about the legitimacy of
the international investment system. This chapter then noted that since 2012, there has been a
major shift in the underlying notions of IIAs from protecting foreign investment to reconciling
private interests with the state’s role to regulate public interests. Because international investment
law is in transition, this chapter observes that without a consistent approach, the existing
international investment framework is a mix of old and new generation IIAs, thus complicating
the intersection of domestic tax measures and international investment treaties. The application of

ITAs and ISDS to domestic tax legislation will be demonstrated in the following chapter.



Chapter 3

Global Perspectives of Limitations of Tax Sovereignty under IIAs and ISDS

3.1 Chapter Introduction

Since the end of World War II, there has been an expansion of taxpayer rights, while
international trade and investment agreements have progressively expanded in an effort to limit
the host state’s power to regulate a number of areas, including tax, and therefore support economic
liberalisation. Unlike the multilateral trading framework of the WTO, the current system of
international investment treaties, is made up of both early and new generations of IIAs that
concluded in a variety of forms and contents due to a paradigm shift in the field of international
investment policy. Against this background, this chapter delves into the standard of protections
under existing IIAs that play a role in limiting domestic tax measures, and how these substantive
rights are enforced. It begins with an overview of the current system of IIAs and ISDS. Next, it
looks at how the standard of protection under IIAs applies to domestic tax measures. This is
followed by the design of the right to regulate exception and tax carve-out clauses in IIAs that
apply to tax measures. Following the substantive aspect, this chapter discusses various ISDS
models that can be used to resolve tax-related investment disputes brought by investors against
nations that host investments under I[IAs. The final section summarises the main findings and offers

some observations.
3.2 Overview of the Current IIA and ISDS Systems

As covered in the previous chapter, IIAs are international legal frameworks that work to
promote economic liberalisation in a neoliberal economic environment by providing foreign
investors and/or foreign investment with an international legal standard of protection, lowering
risk and thus promoting cross-border investments. In the absence of a multilateral framework, the
current system of international investment treaties is made up of both old and new generations of
ITAs signed as bilateral investment treaties (BITs) and treaties with investment provisions (TIPs),
which offer comparable investment protections to BITs such as FTAs, economic partnership
agreements (EPAs), and comprehensive economic partnership agreements (CEPAs). According to

UNCTAD (2024), these accords total over 3,000 IIAs. In terms of quantity, BITs continue to be




the most common (2,834 signed, 2,221 in force), followed by TIPs (467 signed, 390 in force).”

Old-generation agreements still cover half of global foreign direct investment stock — with greater

exposure for developing countries, nonetheless IIAs continue to fall between 2010-2023.!%

that define the host state’s obligations to provide investment protection to foreign investors, and
foreign investors’ rights to claim compensation if the host state breaches these norms. Each
investment protection norms emerged in response to the special characteristics of cross-border
investment, such as the migration of capital that requires protection against unlawful expropriation,

long-term investment that requires the stability of a business legal framework and the free transfer

Diagram 1: Number of I1As (1959-2023)

International investment agreements continue
to decline

Number of international investment agreements (l1A) signed and in force, by
date and signature, 1959-2023
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guarantee to ensure that the investment proceedings will return to investors and their home
countries. Substantive protection under old generation IIAs is usually characterised by broad scope
and lacks rights to regulate exception/tax carve-out clauses;'*> while substantive protection under
new IIAs tends to be more precise and clearer, and provides more rights to regulate exceptions,

including tax.'®

To enforce substantive investment protections, the old and new generations of IIAs include
ISDS. However, without multilateral framework, there are various models of ISDS under each ITA
including unreformed ISDS mechanisms (typically used in the old generation of IIAs), ITIAs
without ISDS, standing ISDS tribunal (a standing court-like tribunal including appellate level),
limited ISDS and investor-state arbitration with improved procedure (such as enhancing suitability
and impartiality of arbitrators, increasing efficiency of proceedings, and transparency).!** In
practice, most ISDS cases have been resolved through international arbitration of which the ICSID
Convention and ICSID Arbitration Rules are most frequently used, followed by ad hoc arbitration

under the UNCITRAL Arbitration Rules and other commercial arbitration rules.'%
3.3 Limitations of Tax Sovereignty Imposed by IIAs

As previously stated, IIAs contain substantive international investment norms to define
the host state’s obligations to provide investment protection for foreign investors. Though those
norms may be drafted as different typologies under different agreements, the eight core norms
commonly found in IIAs include the FET standard, protection against unlawful expropriation, full
protection and security (FPS) standard, an umbrella clause, prohibition against arbitrary and
discriminatory impairment of investments, most-favoured-nation (MFN) treatment and national
treatment (NT) standard, each of which set out different concept protecting foreign investment.
Due to the lack of a multilateral investment treaty, it is challenging to pinpoint the precise
characteristics of each standard of protection. Nevertheless, the table below outlines key concept

of each treaty protection, and its applicability to tax measures.
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Table 1: Limits of Tax Sovereignty under Substantive Investment Protections

Core Investment

Protections

Key Concept / Sub-Typologies

Applications on

TaxMeasures

3.3.1 The Fair and
Equitable Treatment
(FET) Standard

The FET standard has its origin in the CIL on
MST aiming to protect aliens from acts that
constitute denial of justice. Eventually, the scope
of the FET standard has been broadened to
encompass several duties, such as an obligation
to provide stability of business and legal

framework to foreign investments.

3.3.2 Protection against

Unlawful Expropriation

The protection against unlawful expropriation
aims to protect investors’ property rights Thus,
as general principle, a state has the sovereign
right to expropriate private foreign investments
located within its territory for public purposes on
a non-discriminatory basis, in accordance with
due process and against the payment of
compensation. Indirect expropriation is found in
cases where investors have succeeded in
showing substantial deprivation of property as a

result of the host states’ regulatory measures.

3.3.3 Full Protection and
Security (FPS) Standard

The FPS standard usually require host nations to
avoid damage caused by third-party or host-state
agency operations, or to strongly penalise
persons who have unfairly harmed an investor or
its investment. In light of past cases, investors

used the FPS standard to challenge the




Table 1: Limits of Tax Sovereignty under Substantive Investment Protections

Core Investment

Protections

Key Concept / Sub-Typologies

Applications on

TaxMeasures

government’s tax policies, saying that they

harmed their investments.

3.3.4 Umbrella Clause

Subject to the conditions mentioned in each
agreement, the umbrella clauses generally
require host countries to ensure that the
responsibilities they have entered into respecting

investments are met.

3.3.5 Free Transfers

The transfer-of-funds clause grants the right to
free movement of investment-related financial

flows into and out of the host country.

3.3.6 Prohibition against
Arbitrary and
Discriminatory
Impairment of

Investments

The prohibition against arbitrary and
discriminatory impairment of investments
requires host countries to refrain from actions
that are either ‘arbitrary’ or 'discriminatory'.
Arbitrariness may refer to a wilful disregard for
due process of law, an act that shocks, or at least
surprises, a sense of juridical propriety, whereas
'discrimination' may refer to measures that on
their face treat people or entities differently, or
measures that appear neutral on their face but

result in differential treatment.




Table 1: Limits of Tax Sovereignty under Substantive Investment Protections

Core Investment Key Concept / Sub-Typologies Applications on
Protections TaxMeasures
3.3.7 National The NT standard mandates the host state to treat \
Treatment (NT) foreign investments no less favourably than its
Standard own investors, thereby providing foreign

investors with the same competitive possibilities
as host state nationals. In the preceding caselaw,
foreign investors challenged the host state’s

discriminatory tax action on the basis of the NT

standard.
3.3.8 Most-Favoured- The MFN treatment standard requires the host \
Nation (MFN) state to grant all the competitive advantages that
Treatment Standard any other nation also receives with respect to the

matters to which the MFN treatment standard
applies. Considering past disputes, the MFN
treatment standard was used to incorporate the
application of other investment protection
standards under other BITs on domestic tax

measures.

Source: Created by the author

To elaborate, the first essential investment protection under I1IAs that plays an important
role in limiting tax sovereignty is the FET standard. This standard has its roots in the CIL on MST,
which seeks to protect aliens against acts that constitute denial of justice. Later, the FET standard’s

scope has been broadened to cover a number of requirements, including the need to guarantee



commercial and legal stability to foreign investors, legitimate expectations, manifest arbitrariness
denial of justice and due process, discrimination, abusive treatment. 106 11y light of this, tax measures
containing these components are governed by the FET standard.'%” In practice, this standard has
been used to challenge domestic tax laws in various cases, but the outcomes vary depending on

the criterion applied by each tribunal (see chapter 4 section 4.4.4.1).

Following the FET standard, tax measures are frequently determined to be purportedly in
violation of the protection against unlawful expropriation. This standard also has its origin in the
CIL aiming to protect aliens’ property rights in response to the special characteristics of cross-
border investment, such as the migration of capital that requires protection against unlawful
expropriation by host states. As a general principle, a state has the sovereign right to expropriate
private foreign investments located within its territory for public purposes on a non-discriminatory
basis, in accordance with due process and against the payment of compensation.!®® Because of
this, tax policies are constrained by this norm.!® In fact, indirect expropriation happens when
investors are able to show that their property has been significantly deprived due to the host state's

efforts to impose tax and non-tax regulatory measures (see chapter 4 section 4.4.4.2).

The FPS standard is complementary to the state’s monopoly over the use of physical force
and the prohibition of vigilante justice. Subject to the terms and conditions of each IIA, this
standard creates an obligation for the host state not to harm investors/investments through acts of
state organs or acts otherwise attributable to the state and to protect investors and investments
against actions of private parties, e.g. during civil unrest. According to UNCTAD, tax measures
are restricted by this standard even though the scope of FPS standard is unclear—for instance,
some tribunals view the FPS standard as restricted to the physical security of foreign investors,
while others read FPS standard more widely as extending beyond physical security.!!'® As shown
in chapter 4 section 4.4.4.3, in practices, this standard has been used as basis for challenging

domestic tax measures along with the FET standard.
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An umbrella clause is an additional layer of protection that requires host countries to
comply with the obligations and commitments they have made in relation to foreign investments;
nevertheless, its reach is unknown. In some circumstances, the tribunal reads an umbrella clause
as immediately altering the contract, while others apply additional criteria.'!'Based on this feature,
the UNCTAD states that an umbrella clause can limit tax sovereignty by changing contract
violations into treaty breaches.!'> Some examples will be explored in tax measures that are

allegedly in violation of an umbrella clause (see chapter 4, section 4.4.4.4).

The free transfer aims to ensure that the investment proceeds are returned to investors and
their home nations. Based on this reasoning, this standard requires host governments to ensure that
transfers of investment profits and other capital can be made freely and without delay into and out
of the territory.''* According to UNCTAD, various practices of tax measure might be allegedly in

breach of free transfer standard. ''* Some examples will be discussed in chapter 4 section 4.4.4.5.

The sixth standard is a prohibition against arbitrary and discriminatory impairment of
investments, of which the exact meanings remain vague. Subject to the terms and conditions of
each IIA, arbitrariness may refer to a wilful disregard of due process of law, an act which shocks,
or at least surprises, a sense of juridical propriety,''> and ‘discrimination’ may refer to measures
that on their face treat people or entities differently (de jure discrimination), or measures that are
neutral on their face, but result in differential treatment (de facto discrimination).''® This provision
restricts arbitrary and discriminatory tax sovereignty,'!'” but, as indicated in chapter 4,
interpretations and outcomes differ depending on the criterion used by each tribunal (see chapter

4, section 4.4.4.6).

The last two standards are the MFN treatment and NT standards. Unlike the previous
standards, the rationale behind NT and MFN treatment standards is to promote investment

liberalisation. As a general principle, the NT requires the host state to treat foreign investments no

1 Tbid.

112 Ibid.

113 UNCTAD, Free Transfer of Fund (UNCTAD Series on Issues in International Investment Agreements I1, United
Nations, 2020) 5-6.

114 UNCTAD (n 102) 34-35.

115 Christoph H. Schreuer, ‘Protection against Arbitrary or Discriminatory Measures’ in Catherine A Rogers (ed.),
The Future of Investment Arbitration (Oxford University Press, 2009) 183—198.

16 Tbid.

117 'UNCTAD (n 102) 25-30, 39.



less favourably than the investments of its own nationals and companies to give foreign investors
the same competitive opportunities as host state nationals.''® Similarly, the MFN treatment
standard requires the beneficiary state to grant all the competitive advantages that any other nation
also receives with respect to the matters to which the MFN treatment standard applies.'!® Based
on this feature, the NT and MFN treatment standards can limit tax sovereignty in different ways.'?°
In practices, the NT standard was used as a basis for challenge discriminatory tax measures (see
chapter 4 section 4.4.4.7), while the MFN treatment standard has been used as basis for incorporate
other standards into the applicable treaty to challenge challenging domestic tax measures in

conjunction with another standard (see chapter 4 section 4.4.4.8).

To summarize, tax is a nation's sovereign right to raise revenue or for other reasons,
although it can be limited by any substantive rights under I[IAs. However, rather than a single norm
establishing a standard for domestic tax measures, each standard outlines the principles in response
to the unique peculiarities of cross-border investment. Without a tax carve-out clause, every
investment treaty standard can be applied to domestic tax policies. The issue for tax policymakers,
legislators, administrators, and adjudicators lies in the variability of the design of treaty rules. Most
of them are not precisely defined and generally lack the criteria by which a state’s behaviour ought
to be reviewed, leading to the adoption of numerous standards of assessment under each treaty
protection, from pro-state, pro-investors to a balanced methods like a margin of appreciation and

a proportionality test.

3.4 Defences of Tax Sovereignty

While all IIAs specify the host country's duty to offer foreign investors investment
protection, the majority of them do not have the right to regulate exceptions or tax carve out. These
clauses are found in few IIAs, in particular recent concluded IIAs, and certain early IIAs based on
US models BIT and FTAs/EPAs with investment chapters.'?! In the absence of a multilateral

investment treaty, the right to regulate exceptions and tax-carve outs may be drafted as different

118 UNCTAD, National Treatment (UNCTAD Series on Issues in International Investment Agreements II, United
Nations, 1999) 7-12.

119 UNCTAD, Most-Favoured-Nation Treatment (UNCTAD Series on Issues in International Investment
Agreements II, United Nations, 2011) 21-30.

120 UNCTAD (n 102) 20-24.

12l Danielle Morris, Yarik Kryvoi, Sam Winter-Barker, Tung¢ Savas, Empirical Study: Tax-related Measures in
Investor-State Arbitration (BIICL & WilmerHale 2024) 5-13.



typologies under different agreements, each of which provides a different degree of deference to
tax policymakers, legislators, administrators, and adjudicators, ranging from pro-investor to pro-
state perspectives. Nonetheless, the table below highlights the major typologies of the right to

regulate exceptions and tax carve-out clauses, as well as their application on tax measures.

Table 2: Defences available for Tax Measures

Typologies of Right to Sub-Typologies Application
Regulate Exception on Tax
Measures
3.4.1 Customary Force majeure, the CIL on state of necessity, \
International Law bribery/international public policy, and legitimate

exercise of sovereignty

3.4.2 Essential Security Non-self-judging essential security exception \
Exception

Self-judging essential security exception \
3.4.3 General Exception | The WTO-style general exception \
Clauses

Adapted WTO-style general exception \
3.4.4 Tax Carve-Out Partial tax carve-out clauses (certain type of \
Clauses taxation/or from certain investment protection)

Full tax carve-out clauses (without a clawback \

clause/with a clawback clause)

Source: Created by the author

States have various choices for defending their tax measures. In essence, all governments
are able to deploy CIL to effectively defend their national tax policy, regardless of the existence

of the right to regulate exceptions or tax carve-out clauses. Force majeure, state of necessity,



bribery/international public policy, and legitimate exercise of sovereignty are examples of CIL
defenses that have emerged as a result of governmental practices.'?> Though the CIL defense is
also applicable to tax measures, its long and contentious history has presented issues for investment
tribunals when applying it to investment disputes.'?* Thus, CIL defences under public international
laws (PILs) may not be appropriate for states defending taxing measures stemming from tax-

related investment disputes.

Some early IIAs have an essential security exception, often known as non-precluded
measures (NPM). During the World War I1, an essential security exception was introduced in trade
and investment treaties to balance international commitments with state essential security needs.'?*
Unlike the WTO’s essential security exceptions, IIAs have seen several ideas for an essential
security interest exception. The first sub-category is a non-self-judging security exception, which
is commonly seen in I[IAs based on US model BITs and derives from the model clauses of US FCN
treaties, such as article XI of the US-Argentina BIT.'*> Another is a self-judging essential security
interest exception, which is frequently seen in the investment chapter of FTAs that are influenced
by article XXI of GATT,'? such as art 2102(1) of the NAFTA.'>” Even both give deference to states
in the protection of its essential security interests, [IAs with ‘a self-judging’ essential security
interest exception tends to give more deference to state than ‘a non-self-judging’ security

exception.

Alongside the essential security exception, a general exception provision was created to
reconcile international responsibilities with states’ legitimate public agendas.'”® Without a
multilateral framework such as the WTO, general exception clauses in IIAs are drafted differently.
The classic WTO-style general exception and its adaptation are the two basic typologies. The

classic WTO-style general exception allows host nations to apply measures that are inconsistent

122 Derek W Bowett, Self-Defense in International Law (Manchester University Press, 1958) 182—-192; Burleigh C

Rodick, The Doctrine of Necessity in International Law (Columbia University Press, 1928) 5-6.

M Sornarajah, Resistance and Change in the International Law on Foreign Investment (Cambridge University

Press, 2015) 311.

124 WTO, WTO Analytical Index: GATT 1994 (WTQO, 2023) 599-600.

125 US-Argentina BIT, article X1 states that ‘This Treaty shall not preclude the application by either Party of measures
necessary for the maintenance of public order, the fulfillment of its obligations with respect to the maintenance
or restoration of international peace or security, or the protection of its own essential security interests’.

126 GATT, article XXI.

127 NAFTA, article 2102(1).

122 WTO (n 124).
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with substantive investment protection in order to pursue overriding public policy goal.
Nevertheless, in order to invoke, host states must meet the conditions outlined in the chapeau which
states that ‘Subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall

be construed to prevent the adoption or enforcement by any contracting party of measures.’'?

Furthermore, exceptions can only be invoked for public policies listed in article XX (a)-(j)
such as public morals, life or health of human, animal or plant, important or exportation of gold or
silver,’?” and in the case of article XX(a),"*' (b),'?? and (d),'* the tribunal must perform a weight-
and-balance test developed by the WTO Appellate Body (AB).!** In a slightly different vein, the
adaptive WTO general exception imposes special requirements for certain tax measures, for
instance the ASEAN Comprehensive Investment Agreement (ACIA) provides that ‘(d) aimed at
ensuring the equitable or effective imposition or collection of direct taxes in respect of investments
or investors of any Member State.”!*> It can be shown that the adapted WTO style gives
governments more leeway in terms of tax measures, increasing the possibility of successfully using

the general exception.

The final type includes IIAs with a tax carve-out clause, which assures that tax measures are
excluded from the scope of an investment treaty, either completely or partially, in order to
safeguard governments' economic sovereignty. Although tax carve-out clauses account for only
10% of investment treaties, nations are progressively including them in recent accords. '
However, in the absence of a multilateral investment framework, tax carve out clauses in IIAs have
been constructed in a variety of formats. There are two primary types of tax carve outs: partial and

full.

129 GATT, article XX.

130 Ibid, article XX (a)-(j).

131 Ibid, article XX (a) states that ‘necessary to protect public morals.’

132 Ibid, article XX (b) states that ‘necessary to protect human, animal or plant life or health.’

133 Ibid, article XX (d) states that ‘necessary to secure compliance with laws or regulations which are not inconsistent
with the provisions of this Agreement, including those relating to customs enforcement, the enforcement of
monopolies operated under paragraph 4 of Article II and Article XVII, the protection of patents, trademarks and
copyrights, and the prevention of deceptive practices.’
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Partial tax carve-out clause ensures that tax measures are excluded ‘partially’ from the scope
of an investment treaty, which can include excluding certain types of taxes (such as income tax)
from all or some investment protections or exempting tax measures for specific types of investment
protection (such as the NT or MFN treatment standards).'*’” For example, the French Model BIT,
in its NTand MFN treatment provisions, contains a sub-clause indicating that ‘the provisions of
this article do not apply to tax matters.”!*® The Mexico—the United Kingdom (UK) BIT, article 4(b)
includes a stand-alone provision on tax exceptions that ‘This Agreement shall not be construed so
as to oblige one Contracting Party to extend to the investors of the other Contracting Party the

benefit of any treatment, preference or privilege resulting from:

[A]ny international agreement or arrangement relating wholly or mainly to taxation or any domestic
legislation relating wholly or mainly to taxation. Nothing in this Agreement shall affect the rights
and obligations of either Contracting Party derived from any international agreement or
arrangement relating wholly or mainly to taxation to which Contracting Party is a party. In the
event of any inconsistency between the provisions of this Agreement and any such agreement or

arrangement, the provisions of the latter shall prevail of national treatment and MFN.!¥

In contrast, full tax carve-out clause ensures that all tax measures are ‘fully’ excluded from
the ambit of an investment treaty.'**For example, the India— United Arab Emirates (UAE) BIT
states that ‘the provisions of this Agreement shall not apply to any matters of taxation.’!'*!
Similarly, the Denmark—Russian Federation BIT indicates that ‘the provisions of this Agreement
shall not apply to taxation.’'*? The China—New Zealand BIT provides as follows: ‘the provisions
of this Agreement shall not apply to matters of taxation in the territory of either Contracting Party.
Such matters shall be governed by the domestic laws of each Contracting Party and the terms of
any agreement relating to taxation concluded between the Contracting Parties.”'* As will be

detailed in chapter 4, in practice, some tribunals have concluded that only legitimate (good faith)

tax measures are justified under the full tax carve-out clause.

137 See, e.g., Lao People’s Democratic Republic—Viet Nam BIT (1996), article 4(c); Cambodia—Malaysia BIT (1994),
article 3(3)(b).

138 France Model BIT (2006), article 4.
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In some treaties, the full tax carve-out clause still claws back an application for particular
investment protection on tax measures, implying that taxes might still be argued to violate some
treaty provisions. This category includes the US Model BIT, Energy Charter Treaty (ECT), and
NAFTA. For example, the ECT carve-out clause in article 21(1) states that ‘except as otherwise
provided in this Article, nothing in this Treaty shall create rights or impose obligations with respect
to tax measures of the Contracting Parties,”'* but sub-clauses 21(2)-(5) of the ECT exclude
specific standards of protection, i.e., the MFN treatment standard in article 21(3) and protection
from expropriation in article 21(5) from the general carve-out. In simple terms, clawback clauses

bring certain tax-related things back into the purview of the treaty.

Furthermore, clawback clauses may be subject to further qualification. For example, article
21(3) only allows for the MFN treatment standard for indirect taxes and excludes income, capital,
and substantially similar taxes.'*® The expropriation clawback in article 21(5) is more sophisticated
and includes a filtering system that requires the expropriation claim to be sent to the host and home
states’ revenue authorities first.!*® As will be discussed in chapter 4, it should be emphasised here
that previous arbitral tribunals have addressed the requirement’s binding nature in different ways.
While some tribunals have acknowledged the existence of the prior referral obligation, others have
pointed out that in some cases, the requirement would be pointless, hence failing to do so would

not necessarily be fatal to the claim.

To summarise, governments can defend their tax measures using a variety of arguments,
including CIL, essential security exception, general exception, and tax carve-out clauses. Without
a multilateral framework, each category can be subdivided into sub-categories that provide varying
levels of deference to nations and investment protection. Among these protections, IIAs without
the right to regulate exceptions give the greatest level of investment protection but have limited
policy space for states. The essential security exception also applies to tax measures, but only in
limited circumstances, namely, to preserve essential security interests. A general exception clause
often balances investment protection with important legitimate public policies. I[IAs with full tax-

carve out clause provide considerable policy space for the state, but the least degree of protection

144 Energy Charter Treaty, article 21(1).
145 Tbid article 21(3).
146 Tbid article 21(5).



to foreign investors. It should be noted here that, in practice, arbitral tribunals have interpreted and

applied each defence differently, as will be covered in chapter 4.

3.5 Dispute Resolutions for Tax-Related Investment Disputes

In addition to substantive matters, [IAs incorporate a dispute resolution clause to enforce

substantive investment safeguards and resolve resulting disputes. However, in the absence of

multilateral dispute resolution, such as the WTO dispute settlement system, there are several

settlement methods available. The added challenge is that, due to a paradigm shift in international

investment policy and legal frameworks, nearly all IIAs signed in 2018 feature at least one, if not

many, ISDS reform measures, which countries undertook as part of larger IIA reform initiatives.'*’

As a result, tax-related investment conflicts can be resolved through a variety of approaches.

Nonetheless, the chart below depicts the basic typologies of ISDS and their uses on tax-related

investment disputes.

Table 3: International Dispute Resolutions for Tax-Related Investment Disputes

Typologies Sub-Categories/Example Application on
Tax-Related
Disputes
3.5.1 Alternative Dispute Consultation/Negotiation \
Resolutions
Mediation N
Conciliation \
3.5.2 Conventional ICSID Arbitrations \
International Arbitrations
Non-ICSID Arbitrations \

14T UNCTAD, Reforming Investment Dispute Settlement: A Stocktaking (IIA Issue Note 1, United Nations, 2019) 2.



Table 3: International Dispute Resolutions for Tax-Related Investment Disputes

Typologies

Sub-Categories/Example

Application on
Tax-Related
Disputes

3.5.3 International Arbitrations

with Improved Procedure

There are several improved processes
available, including expanding state
control over proceedings, upgrading
arbitrators’ suitability and impartiality,
improving proceedings efficiency,
raising transparency, and reducing

ISDS tribunals’ remedial powers.

\/

3.5.4 International Arbitrations

with Appeal Mechanism

International arbitration includes an
appeal system that allows disputing
parties to appeal legal or factual issues

(depending on each treaty).

3.5.5 Investment Court

A court-like system with a permanent
tribunal in the first instance and an
appeal mechanism in the second
instance to hear appeals of the first
instance’s legal or factual questions

(dependent on each treaty).

3.5.6 Limiting Investors’ Right
to Recourse ISDS

Some of the restrictions include
limiting the scope of ISDS subject
matter, imposing time limits on
investors to submit ISDS, and
compelling them to exhaust local

judicial remedies or to litigate in local




Table 3: International Dispute Resolutions for Tax-Related Investment Disputes

Typologies

Sub-Categories/Example

Application on
Tax-Related
Disputes

courts for an extended length of time
before resorting to international

dispute settlements.

3.5.7 Special Mechanisms for

Tax-related Disputes

A requirement for states to commence
consultation at ADRSs stage to ascertain
critical questions, such as whether the
measure at issue 1S tax measures,
whether such a taxation measure

constitute ‘indirect expropriation’.

A requirement for investors to exhaust
the competent authorities (the Ministry
of Finance) before submitting their

claim to international arbitration.

A requirement for tribunals to look into
state decisions on certain topics such as
definition of tax measures and
‘whether tax measures constitute

expropriation’.

3.5.8 No ISDS

International dispute resolution is not
available for foreign investor meaning
that foreign investors cannot access

international dispute resolution.




Table 3: International Dispute Resolutions for Tax-Related Investment Disputes

Typologies Sub-Categories/Example Application on
Tax-Related
Disputes

Source: Created by the author

States have numerous methods for resolving tax-related investment disputes, depending on
the drafting. Prior to going to international arbitration or local courts, the majority of IIAs provide
ADRs (i.e., consultation/negotiation, mediation, and conciliation) to help resolve disputes in the
early stages. According to UNCTAD, IIAs rarely explicitly mention the possibility of using ADR
techniques.'*® However, some treaties refer to them as part of the negotiation and consultation
process, for instance the Colombia-Japan BIT (2011) provides: ‘In the event of an investment
dispute, the disputing parties shall, as far as possible, settle the dispute amicably through
consultations and negotiations which may include the use of non-binding and third-party

procedures.” ¥

If a disagreement is not resolved through ADRs within a certain period of time, an investor
may file a claim through the investor-state arbitration procedure in compliance with the
requirements of the applicable IIA.'*" In this regard, conventional arbitration, ICSID and non-
ICSID arbitrations, is available for investor-state disputes in the majority of older IIAs.
For example, the Belgium/Luxembourg Colombia BIT (2009) provides for competent jurisdiction”
of the host State; domestic arbitration; UNCITRAL Rules; ICSID Rules; ICSID Additional Facility;
the Arbitral Court of the ICC, and Conciliation and Arbitration Centre of the Chamber of
Commerce of Bogota.!'>! In contrast, the Croatia-Republic of Korea BIT (2005) only provide for
ICSID arbitration.'>?

148 UNCTAD, Investor-State Dispute Settlement (UNCTAD Series on Issues in International Investment Agreements

II, United Nations, 2014) 17, 60-62.
149 Colombia-Japan BIT (2011), article 26.
150 UNCTAD (n 148) 60-62.
5t Belgium/Luxembourg Colombia BIT (2009), article XXI.
152 Croatia-Republic of Korea BIT (2005), article 8.



In spite of the variations, it should be highlighted that under the conventional arbitration
system, each arbitral tribunal is constituted for each case. The membership, nationality, and
qualification requirements of the investment tribunal are preliminary and determined by the
disputing parties’ agreement. In the absence of the parties’ agreement, arbitral procedures are
governed by the arbitral rules, and in the absence of arbitral rules, tribunals have the authority to
determine their own procedures. To maintain party autonomy and the efficiency of investor-state
dispute resolution, the arbitral decision is final and binding. Though international arbitration is
likely to improve the investment climate, it raises several concerns, most notably the lack of
permanence and independence of the arbitral tribunal, which increases the risk of inconsistent
interpretation of similar facts and law, as well as the correctness of dispute outcomes that cannot
be appealed. Arbitrators’ dual roles as counsels may also have an impact on arbitral tribunal

independence and impartiality.'>?

Some new generation IIAs, thus, tend to address those concerns by improved and/or
modified arbitral procedures, such as increasing states’ control over the proceedings, enhancing
the suitability and impartiality of arbitrators, increasing the efficiency and transparency of
proceedings, and limiting the remedial powers of ISDS tribunals.!>* Some, particularly the EU’s
economic agreements, such as the EU-Singapore IPA and EU—-Vietnam IPA, went further to
include an international investment court which is the system of a standing court-like tribunal with
an appellate level consisting of members appointed by contracting parties.!>> Some new generation
ITAs went even further by imposing requirements to limit investors’ access to ISDS, such as the
requirement to exhaust local judicial remedies or to litigate in local courts for an extended period

of time before turning to international dispute resolutions, the setting of a time limit for submitting

133 For review of literature on problems in ISDS, see, e.g., Patharawan Chongchit, A Proposed Alternative Tribrid

Framework for A Multilateral Reform of the Investor-State Dispute Settlement Regime (PhD Thesis, Monash
University, 2019).
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FTA(2018), Belarus-India BIT(2018), Central America-Republic of Korea FTA(2018), Comprehensive and
Progressive Agreement for Trans-Pacific Partnership (CPTPP)(2018) (except bilateral opt-outs), EU-Singapore
FTA, Japan-UAE BIT(2018); Singapore-Sri Lanka FTA(2018), United States-Mexico-Canada Agreement
(USMCA)(2020).
See, e.g. EU - Singapore Investment Protection Agreement (2018), chapter 3, section A, articles 3.9 and 3.10; EU
- Viet Nam Investment Protection Agreement (2019), chapter 3, section A, subsection 4, articles 3.38 and 3.39.
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ISDS, and the narrowing of the ISDS subject matter scope (for example, limiting treaty provisions

subject to ISDS and excluding policy areas from the ISDS scope).!>

With respect to tax, some IIAs include extra mechanisms dedicated to tax-related issues to
provide states with more influence over the dispute settlement process. The specific requirements
can be found at numerous phases, including the ADRs stage, before and after the submission of
claims to international arbitration. Some treaties require an investor to request that its home state
engage with the contesting host state to determine whether the measure in question is a tax measure
or has the effect of expropriation or nationalisation. Some IIAs require investors to submit their
claims only if states fail to commence consultations or to reach a joint conclusion during the
consultation stage. Some demand that, even if the policy in question is regarded as a tax measure
or constitutes indirect expropriation, an investor must first exhaust the competent authorities
(Ministry of Finance) before resorting to international dispute settlement. Finally, even if the case
has been referred to international dispute resolution, some IIAs compel the international tribunal
to consider state decisions on taxation and expropriation.!”’ Some nations, such as India, have
excluded tax matters from the purview of international arbitration.!”® For instance, the Indian
Model BIT, article 2.4 states that ‘For greater certainty, it is clarified that where the State in which
investment is made decides that conduct alleged to be a breach of its obligations under this Treaty
is a subject matter of taxation, such decision of that State, whether before or after the
commencement of arbitral proceedings, shall be non-justiciable and it shall not be open to any

arbitration tribunal to review such decision.’'>®

Ultimately, some treaties, such as the Regional Comprehensive Economic Partnership
(RCEP), and Brazil’s BITS with Ethiopia, Guyana, and Suriname, do not allow investors to refer
investor-state disputes with host countries to international dispute resolution mechanisms. This
alternative provides states with the most procedural protection but investors with the least. Without

multilateral dispute resolution, the present system of IIAs offers ADRs, international arbitrations,

136 See, e.g. Argentina-Japan BIT(2018), Argentina-UAE BIT(2018), Armenia-Japan BIT (2018), Australia-Peru
FTA (2018), Belarus-India BIT(2018), Central America-Republic of Korea FTA(2018), Comprehensive and
Progressive Agreement for Trans-Pacific Partnership (CPTPP) (2018) (except bilateral opt-outs), EU-Singapore
FTA, Japan-UAE BIT(2018), Kazakhstan-Singapore BIT(2018); Singapore-Sri Lanka FTA(2018), United States-
Mexico-Canada Agreement (USMCA )(2020).
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of India’s Experience’ (2023) 31(1) Asia Pacific Law Review 235-252.
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international arbitration with better procedures, international arbitration with an appeal
mechanism, an international investment court, and no ISDS. As a result, tax-related investment
disputes can be addressed in a variety of ways, ranging from pro-investor to pro-state, with varying

levels of regard for tax policymakers, lawmakers, administrators, and adjudicators.
3.6 Chapter Findings and Observations

This chapter addresses the second research question, which standards of protection under
IIAs play a role in limiting domestic tax measures, as well as how these substantive rights are
enforced. This chapter discovers that I[IAs and ISDS have varying effects on domestic tax policies.
Instead, interference is determined by how each treaty is drafted and the availability of ISDS under
each IIA, which ranges from pro-state to pro-investor to a balanced approach. To that end, this
chapter first noted that the existing system of international investment law is made up of old and
new generations of IIAs that were signed in various forms, resulting in a wide range of substantive
investment protections and right to regulation exceptions. Second, despite differences and the lack
of a right to regulate exception, any of the IIA protection standards (i.e., the FET standard,
protection against unlawful expropriation, the FPS standard, an umbrella clause, prohibition
against arbitrary and discriminatory impairment of investments, the MFN treatment, and NT
standards) can apply to domestic tax measures. Third, public policy exclusions and tax carve-out
clauses are constructed differently, ranging from no treaty exception (pro-investor) to full tax
carve-out (pro-state). Fourth, there was a significant variety in ISDS approaches, ranging from
ADRs (pro-investor) to no international dispute resolution accessible (pro-state). The findings lead
to the observation that nations’ tax measures are subject to a number of substantive obligations
and exception clauses, rather than a single norm that establishes a standard for tax measures, and
that such substantive provisions have been drafted in various typologies under different treaties.
Furthermore, tax-related investment conflicts can be handled through a variety of dispute
resolution methods, ranging from pro-investor to pro-state approaches. Conventional international
arbitrations, which are accessible under older-generation IIAs, have been utilized to resolve large
tax issues. These elements, taken together, raise concerns about how international tribunals
examine tax policies and measures, particularly the criteria used to judge a state’s taxing action.

To illustrate, the next chapter will look at tax-related conflicts that arise under IIAs.



Chapter 4

Global Outlook of Tax-Related Investment Disputes

4.1 Chapter Introduction

As was previously discussed, the fundamental component of IIAs is their substantive
international investment protection, which outlines the host state’s duties to safeguard foreign
investors’ investments and their rights to compensation in the event that the host state violates
these standards. In light of this characteristic, it has been claimed that over the last ten years, a
number of significant public policies implemented by governments, including taxmeasures, have
violated the IIAs’ investment protection provisions.!®® Host states are at a loss about how to strike
a balance between investment protection and justifiable public policy objectives in light of the
sharp rise in claims. Against this backdrop, the objective of this chapter is to examine the
worldwide pattern of investors’ claims against tax measures and to pinpoint the salient features of
tax-related disputes under IIAs. It first gives an overview of international tax-related investment
disputes arising under IIAs. Then, it clarifies the traits of tax-related disputes covered by IIAs.
Analyses of the main issues resulting from tax-related disputes are then presented, together with
details of tax measures that are considered to be justified by the IIA’s right to regulate exceptions,
or tax carve-out clauses. The concluding part offers some observations along with a summary of

the main findings.
4.2 An Overview of Tax-Related Disputes Occurring Under IIAs

Investor-state disputes are growing in tandem with the number of IIAs. As of 31 July 2024,
the total number of known investment treaty arbitrations reached 1,368 cases.'®! According to the
UNCTAD, '? investors have claimed that various states’ acts, and legislative initiatives have
violated the terms of international investment agreements on a global scale. There have been

claims against important public policies including taxation, public health, and environmental

1600 UNCTAD, ISDS Navigator Update: New Cases and Awards Available
< https://investmentpolicy.unctad.org/news/hub/1764/20250210-isds-navigator-update-new-cases-and-awards-
available> accessed 1 May 2025.
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regulation. Additional policies that fall within this category include those pertaining to export

control, bankruptcy, water tariffs, and anti-money laundering initiatives.

Specifically, tax-related investment disputes refer to claims that state’s specific sovereign actions

Among 1190 ISDS cases, there are 165 investment disputes pertaining to taxes.

163

164

in the area of taxation constitute a breach of an investment treaty.'®® In fact, tax measures were

only one component of the alleged violations; nevertheless, some of tax-related disputes involved

multiple government’s measures.'%® For instance, Philip Morris contested Uruguay's new cigarette

packaging regulations and higher tobacco taxes in 2010 on the grounds that they violated the FET

standards and amounted to indirect expropriation. !

Figure 2: Numbers of Tax-Related Investment Disputes
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Regarding the disputing parties, developed countries were the target of 60% of tax-related

disputes, with the remaining 40% going to developing nations. With 42 cases—roughly 25% of
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all tax-related ISDS disputes—Spain was the most frequent respondent. Ecuador and Italy came
in second and third, respectively, with 10 cases apiece. However, over 90% of tax-related IIA
claims were filed by investors from nations with advanced economies, notably from Germany (24
cases), the US (26 cases), and the Netherlands (30 cases). Noticed also that around 40% (63
instances) of all tax-related ISDS proceedings included so-called intra-EU disputes between EU

respondent states and EU investors.'®

Regarding IIAs, the most often cited IIA in tax-related ISDS cases was the ECT (1994),
with 68 instances, followed by NAFTA (1992) with 12 cases and the Ecuador-US BIT (1993) with
6 cases. Intra-EU disputes accounted for the majority of tax-related lawsuits under the ECT (57
cases). The supply of electricity, gas, steam, and air (75 cases), information and communication
(11 cases), wholesale and retail trade (7 cases), construction (e.g., building construction and civil
engineering (4 cases)), arts, entertainment, and recreation (e.g., gambling and betting activities (3
cases), transportation and storage (3 cases), financial and insurance activities (3 cases). Of the new
instances, manufacturing accounted for around 15% and primary industries, primarily comprising

mining and quarrying operations, accounted for roughly 25%.!7

The great majority of ISDS lawsuits were filed under both ICSID and non-ICSID
arbitration procedures. Overall, while tax-related conflicts make up 15% of all ISDS cases, the
number of tax-related issues has been rising, according to the UNCTAD.!"! Since tax is a vital
public policy that supports government operations and allows them to provide necessities such as
healthcare and social welfare, a number of nations and IGOs have thought about the implications
of IIAs for tax policymaking and are looking for recommendations on how to reduce the risk of

ISDS claims pertaining to tax measures.

4.3 Demystifying Characteristics of Tax-Related Disputes under I1As

Unlike domestic tax disputes and other international tax or tax-related conflicts, such as
the WTO, FTAs, and double tax agreement (DTAs), tax-related investment disputes emerging

under ITAs have unique characteristics. To set the stage for analysing the most important issues,

169" Ibid 5-6.
170 Ibid.5-6.
71 Ibid 5-6.



this section will discuss the general characteristics of an investor-state dispute. Then, the unique

features of tax-related issues under IIAs will be clarified.

The following five key elements are typically present in ISDS disputes resulting from IIAs.
First, claims made by foreign investors against the host state are the subject of investor-state
disputes. Second, investor-state disputes can result from either treaty violations, breach of contract,
or both. Third, investor-State disputes entail determining whether a host state’s regulatory
measures comply with investment treaty standards. Fourth, investor-state disputes are governed
by multiple legal sources encompassing private or contract law of host states, the public or
mandatory domestic law of host states and public international law. Fifth, rather than compelling
the host state to change its domestic rules and regulations, the IIAs typically require host countries
to compensate investors. The arbitral ruling is normally enforced by national courts, either in the
host state, in the home state of the investors, or in the states where the assets are located, if the host
state refuses to pay compensation. In fact, the selection is mostly made in accordance with asset

accessibility.

More precisely, tax-related investment disputes have unique features. Initially, disputes
emerge between foreign investors who are also taxpayers and the host state's tax authorities.
Second, because taxes are public economic laws, conflicts pertaining to taxes typically result from
treaty violations by states. In some cases, tax-related disputes arose from contracts between host
state and foreign investors, particularly those that have a tax stabilising clause.!” Third, tax-related
issues entail evaluating whether a host state’s regulatory authority complies with investment treaty
requirements, just like other ISDS challenges. Fourth, rather than requiring the host state to change
its tax laws and regulations, investors typically seek compensation for state’ breaches of IIAs.
Similar to other ISDS disputes, tax-related disputes under IIAs may be brought under one
investment treaty by one or more foreign investors (taxpayers) against a state, or under several

investment treaties by multinational corporations against one or more States. As in previous ISDS

172 See, e.g. Duke Energy International Peru Investments No. 1 Ltd. v. Republic of Peru (Award) (ICSID, Case No.
ARB/03/28, 18 August 2008) paras 2, 39, 190, 438 (The investor argued that Peru imposed a tax assessment in
violation of certain guarantees in the legal stability agreement); Shell Nigeria Exploration and Production
Company Ltd., Esso Exploration and Production Nigeria (Deepwater) Ltd., Nigerian AGIP Exploration Ltd.,
Total E & P Nigeria Ltd. v. Nigerian National Petroleum Corporation (Partial Award, 30 May 2013) paras
13.9.28 (The parties concluded a PSC relating to a deep offshore oil prospecting license in Nigeria which included
the tax stabilization clause).



cases, a number of unrelated foreign investors (taxpayers) may also bring claims under different

treaties against a single state.

Thus, it is evident that investor-state disputes are distinct from domestic tax disputes, other
international tax disputes, or tax-related disputes with regard to the parties involved, the basis for
the dispute, the relevant laws, and the remedies accessible to foreign investors. The fact that
various claims based on comparable facts in relation to one or more states under the same or
different international investment agreements may be involved in investor-state disputes adds
another layer of complication. The resolution of investor-state dispute not only ends the problem
between the involved parties, but also has the potential to impact other investors, states, and the
global investment community. Therefore, tax-related investment disputes are quite important.

Some of the main points that usually came up in these arguments are discussed below.
4.4 Key Controversies in Tax-Related Disputes under ITAs

Following characteristics of tax-related disputes, this section portrays important
contentious issues that frequently surfaced in tax-related disputes. The arbitrability of tax
measures, the definition of tax or taxation under IIAs, the scope of tax measures, and the
characteristics of tax measures purportedly in violation of each substantive investment protection

under IIAs are the four primary problems explored in this part.
4.4.1 Arbitrability of Tax Measures under IIAs

As stated in chapter 2, tax policies or tax measures are commonly recognised as a
significant public policy on a global scale; thus, the main question raised in tax-related investment
disputes is whether tax policies are subject to IIAs.!”? In general, the significance of tax policy is
acknowledged both domestically and internationally. In the realm of public international law, the
limitation of tax sovereignty may differ between CIL and treaties. While CIL places few
constraints on a state’s freedom to establish and execute tax law, treaties (such as the WTO, FTAs,

ITAs, and DTAs) may limit tax sovereignty in different ways and to varying degrees.

In the context of IIAs, the tribunal in Cairn v. India confirmed the arbitrability of tax

measures under I[As. The tribunal said that the arbitrability of tax-related claims under IIAs is

173 William W Park, ‘Arbitrability and Tax’ in Loukas A Mistelis and Stavros L Brekoulakis (eds), Arbitrability:
International & Comparative Perspectives (Kluwer Law International, 2009) 183.



determined by the treaty and cannot be equated to CIL. Therefore, as a general principle,
taxmeasures are covered by IIAs, and foreign investors may challenge such tax measures under
I1As provided that they do not specifically exclude measures relating to taxation.!”* Conversely, if
a tax is excluded from the treaty (a tax carve-out clause), the tribunal may decline to hear a claim
against tax measures. However, as will be discussed in section 4.5, in some cases, even [[As
contain tax carve-out clauses that limit investors’ ability to file tax-related claims under an
investment treaty; states should be aware that in some cases, arbitral tribunals have determined
that the tax carve-out clause under IIAs is limited to bona fide (legitimate, or good faith) tax
measures. Against this concept, tax measures that were not made in good faith, or actions
performed by a state under the guise of taxation through the improper or abusive use of the power
to tax, were not excluded from the scope of applicability of an IIA, regardless of the presence of a

tax carve-out clause.
4.4.2 Definition and Types of Taxation subject to IIAs

As it is agreed that taxes are arbitrable, the definition of a ‘taxation’ or ‘tax’ has become a
critical subject in tax-related disputes. The fundamental source of this issue is the lack of consensus
over the meaning of ‘taxation’, since different national and international legal systems have
different definitions of what taxes entail, as noted in chapter 2 of this study. In the context of tax-
related investment disputes, the definition of taxation is crucial because if a tax is carved out under
the applicable IIA and is deemed to be a tax measure, the tribunal may decline to have jurisdiction
over the measure. Conversely, if it is not a tax, foreign investors may still challenge such measures
under ITAs. Therefore, the definition of ‘taxation’ or ‘tax’ is determined by the wording of each
treaty. However, the ways in which IIAs handle the extent of taxation differ. While most IIAs do
not, some, like the ECT, NAFTA, and the Argentina-Chile FTA, offer guidelines on what
constitutes ‘tax’ or ‘taxation’.!” For instance, when defining ‘tax’ or ‘taxation’ under the ECT, the
tribunals typically concentrated on actions that are driven by the desire to increase overall state

revenue when defining ‘tax’ or ‘taxation’.!’®

17 Cairn Energy PLC and Cairn UK Holdings Limited (CUHL) v. Republic of India (I) (Award) (PCA Case No.
2016-07, 21 December 2020) para 834.

175 ECT, article 21(7); NAFTA, article 2107; and Argentina—Chile FTA, article 19.

176 EnCana Corporation v. Republic of Ecuador (Final Award and Partial Dissent) (LCIA, Case No. UN3481, 3
February 2006) para 142; Duke Energy International Peru Investments No. 1 Ltd. v. Republic of Peru (Award)
(ICSID, Case No. ARB/03/28, 18 August 2008) para 174; Burlington v. Ecuador (Decision on Jurisdiction)



In the absence of a precise definition for the terms ‘tax’ and ‘taxation’ in the treaty,
decisions on whether a measure qualifies as either have been made based on the arbitral tribunal’s
methodology for resolving each individual case, which has occasionally resulted in inconsistent
outcomes. For instance, two arbitral tribunals reached different conclusions in relation to the
Ecuador's windfall oil levy (namely ‘Law 42°) (which revised the hydrocarbon law and provided
Ecuador a participation of initially 50% and subsequently 99 percent of the extraordinary income
from the sale of crude oil when the sale price of the oil exceeded a reference price). In Burlington
v. Ecuador, the Ecuador’s Law 42 was classified as a tax measure and so qualified for the
applicable IIA’s tax carve-out clause, hence jurisdiction over it was denied.!”” On the other hand,
in Occidental and Murphy, the same measure (Ecuador’s Law 42) was not considered as a tax

legislation and so did not qualify for the applicable IIA’s tax carve out.!”®

Moreover, there have been other reported cases about the interpretation of the terms ‘tax’
and ‘taxation’.!” In 2020, there were five decisions on the ECT that looked into whether certain
provisions challenged by the plaintiffs were tax measures that were excluded from the scope of
the invoked IIA.'" In the three cases against Spain, the tribunals decided that disputed measures,
a series of energy reforms under taken by the government affecting the renewables sector,

including seven (7) percent tax on power generators’ revenues and a reduction in subsidies for

(ICSID Case No. ARB/08/5, 2 June 2010) para 165; Murphy Exploration & Production Company — International
v. The Republic of Ecuador (II) (Partial Final Award) (PCA Case No. 2012-16, 6 May 2016) para 159; Sun
Reserve Luxco Holdings SRL v. Italy (Final Award) (SCC, Case No. V (2016/32), 25 March 2020) para 521;
Yukos Universal Limited (Isle of Man) v The Russian Federation (Final Award) (UNCITRAL PCA, Case No.
2005-04/AA227, 18 July 2014) para 1407.

77" Burlington Resources Inc. v. Republic of Ecuador (Decision on Liability) (ICSID Case No. ARB/08/5, 14
December 2012) para 167; Perenco Ecuador Ltd. v. Republic of Ecuador and Empresa Estatal Petroleos del
Ecuador (Petroecuador) (Decision on Jurisdiction and Liability) (ICSID Case No. ARB/08/6, 12 September
2014) para 375.

18 Occidental v. Ecuador (Award) (ICSID Case No. ARB/06/11, 5 October 2012) para 509; Murphy Exploration &
Production Company International v. Republic of Ecuador (Award) (PCA Case No. 2012-16, 10 Feb 2017) para
190.

179 'UNCTAD, Review of 2020 Investor—State Arbitration Decisions: IIA Reform Issues at A Glance (11A Issue Note,
August 2022) 1-56.

180 These five cases included ESPF Beteiligungs GmbH, ESPF Nr. 2 Austria Beteiligungs GmbH, and InfraClass
Energie 5 GmbH & Co. KG v. Italian Republic (Final Award) (ICSID, Case No ARB/16/5, 14 September 2020)
paras 179, 355, 946 and 951; Hydro Energy 1 and Hydroxana v. Spain Hydro Energy 1 S.a r.l. and Hydroxana
Sweden AB v Kingdom of Spain (Decision on Jurisdiction, Liability and Directions on Quantum) (ICSID, Case
No. ARB/15/42, 9 March 2020) para 158; STEAG GmbH v. Kingdom of Spain, (Decision on Jurisdiction,
Liability and Directions on Quantum) (ICSID, Case No. ARB/15/4, 8 October 2020) para 822; Sun Reserve Luxco
Holdings SRL v. Italy (Final Award) (SCC, Case No. V (2016/32), 25 March 2020) paras 503-562; Watkins
Holdings S.a r.l. and others v. Kingdom of Spain (Award) (ICSID, Case No. ARB/15/44, 21 January 2020) paras
227-274.



renewable energy producers, were tax measures under Spanish law and is a prima facie tax
measures under international, and thus were outside of the ECT’s scope.181 In the two cases against
Italy, the tribunals determined that some of the challenged measures (i.e. a series of governmental
decrees to cut tariff incentives for some solar power projects) were taxmeasures, and thus carved
out under the ECT, while some other measures (i.e. administrative charges and imbalanced fee
measures) were not considered tax measures, and thus did not qualify for the ECT’s tax carve-

out.!8?

In practice, states around the world implement a variety of taxes. Without a defined
definition of taxation or tax, different types of domestic taxation have been accused of violating
investment treaty protection, including but not limited to corporate income tax, VAT or sales tax,
tariffs (or customs duties), excise tax, windfall profit taxes, property tax, royalties, capital gains
tax, and land tax.'®® Subject to IIAs’ wording and interpretation by tribunals in each case, examples

of taxes alleged to breach investment treaty protections are presented in the table below.

Table 4: Examples of Taxes Alleged Breach of Investment Treaty Protections

Types Examples of Past ISDS Disputes

Income taxes » Capital gains taxes!8*

» Windfall profit tax and royalties's’

Consumption taxes * VAT (e.g. withdrawal of subsidies, VAT exemptions, or non-
payment of VAT refunds)!8
* Suspension of tariff adjustments for public utilities

* Legislative reforms in the renewable energy sector related to feed-in

tariffs and incentives for solar energy'®’

181 The three cases against Spain include Hydro Energy 1 and Hydroxana v. Spain (n 180); STEAG v Spain (n 180);

Watkins v Spain (n. 180).

Two cases against Italy include ESPF v. Italy (n 180); Sun Reserve v Italy (n. 180).

183 Danielle Morris, Yarik Kryvoi, Sam Winter-Barker, Tung Savas (n 121) 18-19.

184 Cairn v. India (n. 174); Vodafone International Holdings BV v. Government of India [1] (Notice of Arbitration)
(PCA, Case No. 2016-35, 17 April 2014) (not public); Burlington v Ecuador (Decision on Liability) (ICSID, Case
No ARB/06/08/5, 14 December 2012) para 450.

185 Burlington v. Ecuador (n. 184).

186 Joan Micula, Viorel Micula and others v. Romania (1I) (Final Award) (ICSID, Case No. ARB/14/29, 5 March

2020) paras 554-556.

The PV Investors v. Spain, Charanne and Construction Investments v. Spain (Final Award) (PCA, Case No. 2012-

14, 28 February 2020) paras 78-142.
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Table 4: Examples of Taxes Alleged Breach of Investment Treaty Protections

Types Examples of Past ISDS Disputes

Others!'8® » Extraordinary revenues

* Fines and asset freezes

Source: Created by the author

In comparison to certain WTO agreements that define definitions of taxes (such as direct
taxes, import charges, and ‘indirect taxes),'® this study believes that ITAs lack clear definitions of
these terms, creating uncertainty for tax policymakers, tax law drafters, tax administrators, and tax
adjudicators. This analysis suggests that future IIAs incorporating a definition of tax or taxation
akin to the WTO’s agreements may bolster legal certainty in investor-state dispute settlement,
thereby improving predictability for tax policymakers, tax law drafters, tax administrators, and tax

adjudicators.
4.4.3 Scope of Tax Measures subject to IIAs

The third issue that developed in tax-related disputes under ISDS jurisprudence is the forms
of ‘measure' that can be argued to violate IIAs. In general, governments’ taxation actions can take
many forms. Examples include the development of tax policies, tax law and regulations, tax
administrative actions such as tax audits, tax investigations, tax assessments, customs valuation,
tax notices, tax refunds, and others, and tax dispute resolution such as administrative, judicial
review, or alternative dispute resolution. In light of previous tax-related investment disputes, I1As
sometimes lack clear definitions of these terms; various sorts of tax measures have been challenged

under different IIAs, as shown in the table below.

Table 5: Examples of Tax Measures Alleged Breach of Investment Treaty Protections

Measures Examples of Past ISDS Disputes

Tax Law and Regulations | *The imposition of capital gains taxes'"

sIncreased windfall profit tax and royalties'®!

188 UNCTAD (n 102) 11.

189 Chongchit (n 2).

190 Cairn v. India (n 174).

YU Burlington v. Ecuador (n 184); ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca B.V. and
ConocoPhillips Gulf of Paria B.V. v Bolivarian Republic of Venezuela (Final Award) (ICSID, Case No.
ARB/07/30, 8 March 2019) 717-777.




Table 5: Examples of Tax Measures Alleged Breach of Investment Treaty Protections

Measures Examples of Past ISDS Disputes

» Legislative improvements in the renewable energy sector,

including feed-in tariffs and solar energy incentives'®?

* The state levied retroactive taxes through a legislative
amendment.'”

* The decision to increase the state’s participation in
‘extraordinary revenues’ to 99 percent, effectively forcing
investors to abandon their rights under participation contracts and

migrate to service contracts'**

Tax Administrations * Tax investigations, tax audit proceedings and large tax

assessments'?’

» The withdrawal of subsidies or tax exemptions'*®

*The government's alleged failure to enforce its tax laws and
prevent the growth of illegal alcohol sales, causing harm to the
claimants’ spirits business'®’

* The denial of VAT credits and refunds amounting to 10 per cent
of the value of transactions associated with the company’s oil

production and export activities'?®
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The PV Investors v. Spain, Charanne and Construction Investments v. Spain (Final Award) (PCA, Case No. 2012-
14, 28 February 2020) 198-223; Charanne and Construction Investments v. Spain Charanne and Construction
Investments v. Spain Charanne B.V. and Construction Investments S.a.r.l. v. Spain (SCC, Case No 062/2012, 21
Jan 2016) paras 82-186.
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Table 5: Examples of Tax Measures Alleged Breach of Investment Treaty Protections

Measures Examples of Past ISDS Disputes

* The suspension of tariff adjustments for public utilities and
changes to the monetary parity system!'*”

* The tax reassessments, VAT charges, fines and asset freezes,
threats to revoke licenses and duress to sell the investor’s main
production facility.?%

* (Forcible) collection of taxes, customs or other liabilities

allegedly due?!

Tax Dispute Resolution * The treatment of the investor by Russian tax authorities, the

bailiffs and the courts.?%?

Source: Created by the author

Without a clear definition of measure, a variety of measures, including tax legislation,
regulations, administrative actions, and administrative review processes, were accused of violating
ITAs. In comparison to many WTO agreements, which define ‘measures’ under specific
agreements,’® IIAs often lack explicit definitions of these terms, creating ambiguity for tax
policymakers, law drafters, administrators, and adjudicators. According to this analysis, future

ITAs should incorporate a scope of measure equivalent to the WTO’s agreements.

4.4.4 Characteristics of Tax Measures Alleged to Breach of I1As

Following tax measures, the most important issue concerns the characteristics of tax
measures that have been found to breach treaty protection standards. As discussed in chapter 3,
substantive investment protection provisions such as the FET standard, protection against unlawful
expropriation, the FPS standard, an umbrella clause, prohibition against arbitrary and

discriminatory impairment of investments, the MFN treatment standard, and the NT standard can

199 EDF International SA, SAUR International SA and Ledn Participaciones Argentinas SA v Argentine Republic

(Award) (ICSID Arbitral Tribunal, Case No ARB/03/23, 11 June 2012) paras 141-169.
200 Yukos Universal Limited (Isle of Man) v The Russian Federation (Final Award) (UNCITRAL PCA, Case No.
2005-04/AA227, 18 July 2014) para 756.
Julian Crespo Santamargarita, Juan Ricardo Crespo Santamargarita, Valencja Sp. z.0.0. v. Republic of Poland
(Award) (ICC, Case No. 11392/KGA, 22 September 2005) (not public). See, UNCTAD (n 102) 7, 3.
202 Yukos Universal Limited (Isle of Man) v The Russian Federation (Final Award) (UNCITRAL PCA, Case No.
2005-04/AA227, 18 July 2014) para 756.
203 Chongchit (n 2).

201



limit a country’s ability to regulate its own taxation policies. Among these, the FET standard and
expropriation are the most frequently invoked standards by investors against tax
measures.’**However, because each provides a specific criterion for measures that are regarded to
violate treaty standards, the characteristics of tax measures alleged to violate each standard differ.
In addition, due to the lack of a multilateral investment treaty and a standardised procedure for
resolving investment disputes, it is challenging to pinpoint the specific characteristics of tax
measures that violate IIAs in light of previous tax-related disputes. Nevertheless, certain

conclusions can be drawn from past cases as follows.
4.4.4.1 The Fair and Equitable Treatment Standard

To begin with the most frequently invoked standards by investors against tax measures, the
FET standard is the most contentious issue due to its broad scope, which includes requiring the
host state to refrain from acts that constitute denial of justice and is expanded to include other
obligations, such as providing business and legal stability to foreign investments. In previous tax-
related disputes, the FET standard was used as the foundation for challenging domestic tax laws
in several cases. However, interpretations, standards of review, and dispute results varied. The
table below lists some features of tax measures that are allegedly in violation of the FET standard.
Nonetheless, it should be highlighted that the outcomes of the disputes differed depending on a
number of conditions, including the facts of each case, the tribunal's interpretation, and the wording

employed in the investment protection.

Table 6: Example of Tax Measures Allegedly Breach the FET Standard

Tax measures that were found to violate | Tax measures that were not found to violate

the FET standard the FET standard

* The retroactive taxes imposed by the state | * The government’s imposition of export taxes
through a legislative amendment without | on crude oil, natural gas, and LPG, which are
appropriately balancing investors’ interest in | generally applicable to crude oil exporters and
legal certainty with its own regulatory | are part of the general fiscal legislation to which

the investors were subject, did not violate the

204 Danielle Morris, Yarik Kryvoi, Sam Winter-Barker, Tung Savas (n 121).



Table 6: Example of Tax Measures Allegedly Breach the FET Standard

Tax measures that were found to violate

the FET standard

Tax measures that were not found to violate

the FET standard

interests were deemed ‘grossly unjust’ and

thus violated the FET standard.?®

* The government’s decision to increase the

state's  participation in  'extraordinary
revenues' to 99 percent, effectively forcing
investors to abandon their rights under
participation contracts and migrate to service
contracts, a violation of the FET

standard.?"®

was

* The government’s legislation that

'fundamentally, and prejudicially’ altered the
economic and legal framework in the context
of an increasingly hostile and coercive
investment environment violated the FET

standard.?"’

» The government’s denial of VAT

reimbursement claims substantially altered

the framework within which the investment

FET standard unless their application was

shown to be discriminatory.!°

* The government’s failure to enforce tax laws
and prevent the growth of illegal alcohol sales,
which harmed the claimants’ spirits business,
and the government’s imposition of unilateral
price increases related to the investors’ mineral
water business conducted under a long-term
sale and purchase contract with a national
company did not constitute a breach of the FET
standard because it did not frustrating the
claimants’ legitimate expectations, nor by

failing to provide a stable and consistent legal

framework.?'!

* The government's series of energy reforms
affecting the renewables sector, including a 7%
percent tax on power generator revenues and a
reduction in subsidies for renewable energy

producers that were not unreasonable, arbitrary,

205 Cairn v. India (n 174).
206

Perenco Ecuador Ltd. v. Republic of Ecuador and Empresa Estatal Petroleos del Ecuador (Petroecuador)

(Decision on Jurisdiction and Liability) (ICSID, Case No. ARB/08/6, 12 September 2014) paras 603-606.
27 Murphy Exploration & Production Company — International v. The Republic of Ecuador (II) (Final Award) (PCA,

Case No. 2012-16, 10 Feb 2017) paras 281-282.

210 Total S.A. v. Argentine Republic (Decision on Liability) (ICSID Case No. ARB/04/1, 27 December 2010,) paras.
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Table 6: Example of Tax Measures Allegedly Breach the FET Standard

Tax measures that were found to violate
the FET standard

Tax measures that were not found to violate

the FET standard

was made, therefore violating the FET

disproportionate, or lacking transparency, did

t.208

requiremen not violate the FET standard.?!?

* A series of energy reforms undertaken by
the Government affecting the renewables
sector, including a 7 per cent tax on power
generators’ revenues and a reduction in
subsidies for renewable energy producers
that lacked transparency, were unreasonable
or disproportionate breached the FET

standard.?%’

Source: Created by the author

As demonstrated by the aforementioned example, the tribunal employed a range of
standards in evaluating tax measures, from a good faith test to more stringent requirements such
as the requirement that the tax policy be oppressive, unreasonable, or discriminatory. A few
tribunal members (such as Cairn v. India) supported striking a compromise between investors’
rights to operate in a stable regulatory environment and governments’ authority to enact changes
to regulations, such as balancing tax measures with investment protection. Though the outcomes
of the disputes differed depending on a number of conditions, including the facts of each case, the

tribunal’s interpretation, and the wording employed in the investment protection, some scholars,

208 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of Ecuador

(1I) (Award) (ICSID Case No. ARB/06/11, 5 October 2012) para 190.
29 Watkins Holdings S.a r.l. and others v. Kingdom of Spain (Award) (ICSID, Case No. ARB/15/44, 21 January
2020) para 201.
The PV Investors v. Spain, Charanne and Construction Investments v. Spain (Award) (PCA, Case No. 2012-14,
28 February 2020) paras 475-542.
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such as Ranjan notes an important lesson learned from past tax-related cases that ‘while countries
have a right to change their tax-related legal regimes, these changes should be reasonably related
to a legitimate public welfare objective and should be proportional to the public purpose they seek
to achieve,” by contrast, ‘any drastic or unproportionate modification in the tax-related legal
regime could violate the principle of legal certainty, and thus the FET provision.’*!*Because the
FET standard covers a broad range of government’s activities and components that allow tribunals
to employ various standards of review, this study observes that IIAs have started to exclude tax

measures from the FET standard.
4.4.4.2 Protection Against Unlawful Expropriation

Following the FET standard, expropriation is the most frequently used standard by
investors as a violation of the host state’s tax regulations.?'* Subject to the criteria specified in each
agreement, the protection against unlawful expropriation requires the host state to refrain from
taking any measure that would deprive or restrict the investor's right to ownership, including any
measure that would have a similar effect. The table below outlines some characteristics of tax
initiatives that are purportedly in violation of expropriation. Nonetheless, it should be underlined
that the outcomes of the disputes vary based on a number of variables, including the facts of each
case, the tribunal's interpretation, and the wording employed in the investment protection as well

as the claims and facts presented by investors.

Table 7: Example of Tax Measures Alleged Breach of Protection against Unlawful

Expropriation

Tax measures constituted indirect Tax measures did not constitute indirect

expropriation expropriation

* The revocation of tax and customs | * A series of energy reforms implemented by the
exemptions for precious metal production | government affecting the renewables sector

which obliged the investors to cease all | including a 7% tax on power generator revenues

activities, depriving them of any advantage | and a reduction in subsidies for renewable

213 Prabhash Ranjan, ‘Investor-State Dispute Settlement and Tax Matters: Limitations on State’s Sovereign Right to
Tax (2023) 31(1) Asia Pacific Law Review 219-234.

214 Danielle Morris, Yarik Kryvoi, Sam Winter-Barker, Tung Savas (n 121).



Table 7: Example of Tax Measures Alleged Breach of Protection against Unlawful

Expropriation

Tax measures constituted indirect

expropriation

Tax measures did not constitute indirect

expropriation

they could have derived from their

investment.?"

* The revocation of the consortium’s tax-free
status in a tax-free zone system, which was
an essential component of the investor’s

investment strategy amounted to

expropriation.?!'®

energy producers that resulted in a loss of some
expected returns or a mere loss in value did not
constitute indirect expropriation (The tribunal
noted that a substantial deprivation of all

economic value is required).?!’

* The government’s denial of VAT credits and
refunds totaling 10% of the value of transactions
associated with the company's oil production and
export activities, which did not impair the
investor’s ability to conduct normal commercial
activities or render the value derived from its
investment "so marginal or unprofitable as to
effectively deprive them of their character as

investments," did not constitute expropriation.>'®

* The retrospective changes in domestic law that
entailed a loss of the investor’s right, but the tax
authorities’ policy on oil refunds did not rise to

the level of repudiation of a legal right to amount

215 Antoine Goetz and others v. Republic of Burundi (I) (Decision on Liability) (ICSID Case No. ARB/95/3, 2

September 1998) para 124.

216 Ampal-American and others v. Egypt (Decision on Liability and Heads of Loss), ICSID Case No. ARB/12/11, 21

February 2017 para 158.
217

Hydro Energy 1 and Hydroxana v. Spain Hydro Energy 1 S.a r.l. and Hydroxana Sweden AB v. Kingdom of Spain

(Decision on Jurisdiction, Liability and Directions on Quantum) (ICSID Case No. ARB/15/42, 9 March 2020)

paras 535-538.

28 EnCana Corporation v. Republic of Ecuador (Final Award) (LCIA, Case No. UN3481, 3 February 2006) para
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Table 7: Example of Tax Measures Alleged Breach of Protection against Unlawful

Expropriation

Tax measures constituted indirect

expropriation

Tax measures did not constitute indirect

expropriation

to a direct expropriation, thus did not constitute

expropriation.?!?

* The windfall profit tax of 68 per cent on sales
of gold at prices higher than US$500 per ounce
that caused an accounting loss of US$1 million
for one year could not be seen as indicating the
destruction of an ongoing enterprise with a
history of strong annual profits, in the context of
favourable market conditions and subsequent
favourable legislation, and thus the measures had
not led to ‘destruction’ of the enterprise that

would qualify as tantamount to expropriation.??

* The government’s measure resulted in a 58 per
cent reduction in the investor’s total oil revenues
from one block of the oil field and a 70.2 per cent
reduction in respect of another block did not
indicate a substantial deprivation, as the tax did
not render the claimant’s investment
‘unprofitable or worthless,” thus did not
amounted to an expropriation of its

investment.??!
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Table 7: Example of Tax Measures Alleged Breach of Protection against Unlawful

Expropriation

Tax measures constituted indirect Tax measures did not constitute indirect

expropriation expropriation

* The financial burden of paying 99 per cent of
the revenues above the reference price, which
disadvantageous to the investor, but did not
bring its operation to a halt or, to revert to the
tests previously cited, effectively neutralise the
investment or render it as if it had ceased to exist,
did not amounted to an expropriation of its

investment.???

Source: Created by the author

As seen from the above, a determination of expropriation is essentially a factual inquiry.
When faced with claims of expropriation, most tribunals have focused on whether the host state's
tax measure °‘substantially deprives property of foreign investors’ and have established
expropriation in circumstances where investors successfully show substantial deprivation. If the
claimant failed to prove that it had been substantially deprived of the value of its investment, the
claim was often unsuccessful. This study observes that in recent IIAs, indirect expropriation
remains relevant to tax policies and measures, but the government established unique mechanisms
to grant respect to the state in determining whether the measure constitutes indirect expropriation

in the early stages of conflicts.
4.4.4.3 The Full Protection and Security Standard

Subject to the terms of each agreement, the FPS standard usually requires host nations to

avoid damage caused by third-party or host-state agency operations, or to strongly penalise persons

222 Perenco v. Ecuador Perenco Ecuador Limited v. Republic of Ecuador (Petroecuador) (Decision on Jurisdiction)
(ICSID Case No. ARB/08/6, 30 June 2011) paras 237-238.



who have unfairly harmed an investor or its investment. In light of past cases, investors used the
FPS standard to challenge the government's tax policies, saying that they harmed the legal basis
for their investments. For example, in PV Investors v. Spain, the investor claimed that the Spanish
government violated the FET and the FPS standards by implementing energy reforms that affected
the renewables sector, such as a 7% tax on power generators' revenues and a reduction in subsidies
for renewable energy producers. However, the tribunal ruled that in order to violate the FPS
standard, the government’s measures must violate legal protection rather than physical protection,
hence this claim was dismissed.??* Although investors do not frequently use the FPS to oppose tax
measures as the FET standard and expropriation, recent investment agreements typically omit tax

measures from the FPS standard.
4.4.4.4 The Umbrella Clause

Subject to the conditions mentioned in each agreement, the umbrella clauses generally
require host countries to ensure that the responsibilities they have entered into respecting
investments are met. In light of previous cases, investors used the umbrella clause to challenge the
government’s changes to the tax regulatory framework. For example, in Eskosol v. Italy, a set of
legislative restrictions that reduced tariff incentives for some solar power projects and caused the
investor’s company to fail violated the ECT's umbrella clause. The panel ruled that because the
investor was never qualified for the incentives, the State did not "enter into" any obligations.>**
States should be aware that in some decisions, such as ESPF and others v. Italy, laws, letters, and

agreements might constitute duties to states and hence be used as the basis for umbrella clause

claims.??
4.4.4.5 Free Transfer Standard

Subject to the terms of each agreement, the free transfer-of-funds clause grants the right to
free movement of investment-related financial flows into and out of the host country. There are no

previous cases recorded, but according to UNCTAD, the transfer-of-funds rule can come into play

223 The PV Investors v. Spain, Charanne and Construction Investments v. Spain (Final Award) (PCA Case No. 2012-
14, 28 February 2020) paras 477-479.

24 Eskosol S.p.A. in liquidazione v. Italian Republic (Award) (ICSID Case No. ARB/15/50, 4 September 2020) paras
462-463.

225 ESPF Beteiligungs GmbH, ESPF Nr. 2 Austria Beteiligungs GmbH, and InfraClass Energie 5 GmbH & Co. KG
v. Italian Republic (Award) (ICSID Case No. ARB/16/5, 14 September 2020) paras 787-828.



when tax audits are done on a transfer, and revenue authorities are legally allowed to verify that
the correct amount of tax has been declared and paid. The implementation of measures intended
to dissuade enterprises from moving their earnings to low-tax countries frequently allow host
nation revenue agencies to tax those profits in their jurisdiction to low tax jurisdictions often also
enable host country revenue authorities to tax those profits in their jurisdiction.??® Although tax
measures can restrict or delay transfers, modern investment treaties often exempt taxmeasures
from free transfer protection, while others scale back the application of free transfer standard on

tax measures under certain conditions.
4.4.4.6 Prohibition against Arbitrary and Discriminatory Impairment of Investments

As a general principle, according to the terms of each IIA, the prohibition against arbitrary
and discriminatory impairment of investments requires host countries to refrain from actions that
are either 'arbitrary’ or 'discriminatory'. Arbitrariness may refer to a wilful disregard for due process
of law, an act that shocks, or at least surprises, a sense of juridical propriety, whereas
'discrimination’ may refer to measures that on their face treat people or entities differently, or
measures that appear neutral on their face but result in differential treatment. In light of previous
cases, such as Occidental v. Ecuador, the investor claims that the host state's tax authority (SRI)'s
inconsistent practice regarding the reimbursement of value-added tax violates the provision of the
BIT between Ecuador regarding impairment by arbitrary and discriminatory measures. However,
the tribunal acknowledged that the BIT provides some protection against arbitrariness, but in the
current dispute, the decisions taken by the tax authority do not appear to have been founded on
prejudice or preference rather than on reasons of fact, so some form of arbitrariness was not

found.??’

4.4.4.7 National Treatment Standard

Generally, the NT standard mandates the host state to treat foreign investments no less
favourably than its own people and enterprises, thereby providing international investors with the
same competitive possibilities as host state nationals. Taking into account the preceding instance,

foreign investors challenged the host state’s discriminatory tax action via the NT standard. How

226 UNCTAD (n 102).
221 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of Ecuador
(1) (Final Award) (ICSID Case No. ARB/06/11, 1 July 2004) paras 163-165.



to interpret "in like situations" was the primary issue with the NT standard. Different criteria were
used by some tribunals, such as a narrow approach by some and a broad approach by others as

discussed below.

In the case of Occidental v. Ecuador, for example, the tribunal determined that the
government had violated the NT on the grounds that comparators do not have to belong to the
same economic sector. On the one hand, the investor claimed that Ecuador had violated the NT
obligation because, while the tax authority refuses to reimburse investors for VAT paid on
purchases required for its activities, including export, in the field of oil production, other
companies involved in the export of other goods—specifically flowers, mining, and seafood
products—, received VAT refunds. On the other hand, the Ecuadorian government contended that
'in like conditions' must be read narrowly in terms of the sector in which that particular activity is
carried out. However, the tribunal rejected Ecuador's contention that national treatment would
apply only to industries or companies involved in the same sector of activity, ruling that ‘in like
situations cannot be interpreted in the narrow sense advanced by Ecuador because the purpose of
national treatment is to protect investors as compared to local producers, which cannot be

accomplished by addressing only the sector in which that particular activity is undertaken.’>*

Note that some tribunals took a narrow approach. For example, in Vento v. Mexico, NAFTA
(1992), the investors claimed that Mexico's tax policies violated the NT and MFN treatment
standards under the NAFTA by subjecting Vento's motorcycles to a 30% import duty (since the
motorcycles are actually made in China, not the US). Meanwhile, the claimant's competitors were
not subject to the import duty. The tribunal determined that the claimant investor had not identified
‘comparators’ in similar circumstances, and that the joint venture’s structure was ‘significantly
different from those of the relevant Mexican investments, thus such tax measures did not breach

NT and MFN treatment clauses.’?%’

4.4.4.8 Most-Favoured-Nation Treatment Standard

The MFN treatment standard requires the host state to grant all the competitive advantages

that any other nation also receives with respect to the matters to which the MFN treatment clause

28 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of Ecuador
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applies. In light of past tax-related disputes, the MFN treatment clause was used to incorporate the
application of other investment protection standards under various BITs on domestic tax measures.
Nonetheless, as with the NT standard, it is required to demonstrate that the investor is in similar
circumstances as comparators. In Micula v. Romania (1I), for instance, the investors successfully
invoked the MFN treatment provision to include the FPS standard in the BITs between Romania
and Iran and Albania and Romania in its allegations against the government’s tax measures. In this
case, the tribunal allowed the FPS standard to be included in the Romania-Iran BIT and the
Albania-Romania BIT by virtue of the MFN treatment standard, though the claims were dismissed

at the merits stage.?*°

In summary, states can design their tax regimes in a variety of ways. Nevertheless, the
discretion is limited as taxes are arbitrable under IIAs. Certain aspects of tax measures may cause
a state to violate its treaty obligations if it has ratified IIAs that do not forbid tax measures. The
difficulty in precisely defining what constitutes taxation under IIAs, the scope of tax measures,
and the kind of tax measures that are alleged to breach each substantive investment protection
under IIAs is the primary cause of the added complexity associated with IIAs. Even though taxes
are a significant public policy, most arbitral tribunals looked at the matter in the same way that
they would have looked into other host state regulations. Even in the case that tribunals attempted
to reconcile private and public interests, various approaches have been adopted, including
proportionality and margin of appreciation. Thus, the right to regulate exceptions, notably tax

carve-outs, is crucial for balancing regulatory power in taxes with investor protection.
4.4.5 Characteristics of Tax Measures invoked Defenses

Most contemporary IIAs and certain old-generation IIAs (especially those based on the US
model BIT and FTAs with investment chapter) feature rights to regulate exceptions and tax carve-
out clauses in order to strike a balance between the state’s right to regulate and investment
protection. However, in the absence of a multilateral framework, states lack a consistent way of
structuring these exclusions, resulting in diverse typologies. This section looks at the many kinds

of exceptions that states have used to defend their tax measures in light of previous rulings. The

20 Micula v. Romania (Il) Ioan Micula, Viorel Micula and others v. Romania (Il) (Final Award) (ICSID, Case No.
ARB/14/29, 5 March 2020) paras 486-506.



CILs on state of necessity, treaty essential security exception, general exception, and tax carve-out

clauses are explored below.
4.4.5.1 The CIL on State of Necessity

As discussed in chapter 3, in 1IAs without the right to regulate exceptions or tax carve-
outs, the state may invoke PILs such as force majeure, the CIL on state of necessity, bribery,
international public policy, and legitimate exercise of sovereignty. In light of previous tax-related
investment cases, the Argentine government raised the CIL on state of necessity in numerous cases
arising during the Argentine economic crisis between 2001 and 2003, in which investors from
various countries challenged several government policies, including taxation (Argentina's
suspension of tariff adjustments for public utilities and changes to the monetary parity system) in

response to the economic crisis.?*!

In brief, the CIL on state of necessity has its roots in Grotius’ 17"-century theory of the
rights of self-preservation and has evolved over time. In 2001, state practice on state necessity was
codified in article 25 of the Draft Articles on the Responsibility of States for Internationally
Wrongful Act.*? According to article 25 of the Draft Articles on the Responsibility of States, in
order to successfully invoked the CIL on state of necessity, the state must meet four requirements:
first, necessity may only be invoked if the act is the only way to safeguard an essential security
;233

interest from a grave and imminent peri second, the state conduct in question must not seriously

impair an essential security interest of the other state or states concerned, or of the international

234

community as a whole;=" third, necessity cannot be invoked to exclude wrongfulness of non-

conforming measures in which the international obligation in question explicitly or implicitly

Bl LG&E Energy Corp. v. Argentine Republic (Decision on Liability) (ICSID Case No. ARB/02/1, 3 October 2006)
paras 226—266 (necessity accepted for part of the period); CMS Gas Transmission Company v. Argentine Republic
(Final award) (ICSID Case No. ARB/01/8, 12 May 2005) paras 315-331 (necessity rejected); Sempra Energy
International v. Argentine Republic (Final Award) (ICSID Case No. ARB/02/16, 28 September 2007) para 346—
388 (necessity rejected); Continental Casualty Company v. Argentine Republic (Final Award) (ICSID, Case No
ARB/03/9, 5 September 2008) paras 187—-188; El Paso Energy International Company v. The Argentine Republic
(Final Award) (ICSID, Case No ARB/03/15, 31 October 2011) para 588.

232 Reponsibility of States for Internationally Wrongful Acts, GA Res 56/83, UN GAOR, 56th sess, 85th plen mtg,
Supp No 49, UN Doc A/RES/56/83 (28 January 2002, adopted 12 December 2001) annex (‘Responsibility of
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233 Ibid article 25(1)(a).
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excludes the plea of necessity;”” and fourth, necessity may not be used as an excuse if the

responsible state has contributed to the situation of necessity.>*

Considering the abovementioned requirements, particularly the only way standard,
invoking the CIL on state of necessity is difficult. In several Argentina cases, the tribunal of did
not conduct a detailed analysis of the first element, and was not persuaded that the only way
Argentina could satisfy that fundamental interest was to implement measures that would
subsequently breach the investors’ treaty rights to treaty protection. Moreover, it appears that only
the tribunal of Suez v Argentina conducted a balance test, which is the second element of the CIL
on state necessity. As to the third element, the tribunals had different views regarding whether the
applicable BIT explicitly excludes the CIL in state of necessity or not. Furthermore, most tribunals
concluded that Argentina had contributed to the economic crisis and thus could not effectively
invoke the defence. The CIL on state necessity has been criticised as unsuitable for investment

disputes since it would be nearly hard for the state to meet this criterion.?*’

4.4.5.2 Essential Security Exception

Aside from CIL on necessity, states may raise defence under treaty’s essential security
exceptions. In the framework of investment treaties, the Treaty of Friendship, Commerce, and
Navigation between the US and the Republic of Nicaragua included an essential security interest
exception,?®® which was followed by other first-generation IIAs. Governments have chosen to
address essential security interest exceptions in different ways. These include 1IAs without a
security exception, which are typically found in IIAs based on European model BITs, which have
historically placed an emphasis on investment protection;?*° IIAs with a non-self-judging essential
security interest exception, which are frequently found in IIAs based on US model BITs, which are
derived from the model clause of US FCN treaties; and I1As with a self-judging essential security
interest exception, which are frequently found in the investment chapter of FT As that are impacted

by article XXI of the GATT.

235 Ibid article (2) (a).

236 Ibid article (2) (b).

2 M Sornarajah, Resistance and Change in the International Law on Foreign Investment (Cambridge University
Press, 2015) 312.

Treaty of Friendship, Commerce and Navigation between the United States of America and the Republic of
Nicaragua, article XXI.

29 See, e.g., Spain-Argentina BIT (1991); Germany —Thailand BIT 2022; Argentina - United Kingdom BIT (1990).
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In light of prior tax-related disputes, the Argentine government raised an essential security
exception under the US-Argentina BIT, which offers a non-self-judging essential security interest
exemption based on the US model BITs. In this respect, article XI of the US—Argentina BIT states
that ‘This Treaty shall not preclude the application by either Party of measures necessary for the
maintenance of public order, the fulfillment of its obligations with respect to the maintenance or
restoration of international peace or security, or the protection of its own essential security
interests.’>*” The arbitrators concluded that article XI of the US-Argentina BIT is a non-self-
judging essential security interest exception without explicit self-judging language, as required.?*!
This means that it does not specify who has the authority to judge the legitimacy of claiming
important security interests; thus, invoking article XI was subject to some type of scrutiny by

arbitral tribunals.

In past ISDS cases, the standard employed by each arbitral tribunal was different ranging
from the only way standard,?*? the WTO necessity test>* to the margin of appreciation,?** which
resulted in different dispute outcomes. In contrast, if the applicable BITs include a self-judging
essential security interest exception, as influenced by the GATT article XXI, the Argentine
government would be able to determine the legality of invoking essential security interests without

seeking the opinion of any adjudicator; therefore, some commentators view that a self-judging is

h,245 246

considered the pro-state approac and may create the risk of abuse by governments.

Compared to the CIL on state of necessity, the standards for the treaty's essential security
exception are less stringent than those of the CIL on state of necessity, making it potentially
simpler to apply. Among the two types of essential security exceptions, the self-judging clause is

more likely to accord states greater deference than the non-self-judging clause when it comes to

20 US-Argentina BIT, article XI.

21 CMS v Argentina (n 231) para 373; LG&E v Argentina (n 231) para 212; Enron v Argentina (n 231) para 339;
Sempra v Argentina (n 231) para 373-374; Continental v. Argentine (n 231) paras 187-188]; El Paso v Argentina
para 588.

22 CMS v Argentina (n 231) para 373; LG&E v Argentina (n 231) para 212; Enron v Argentina (n 231) para 339;

Sempra v Argentina (n 231) para 373-374
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25 Alvarez, José E, ‘The Return of the State’ (2011) 20(2) Minnesota Journal of International Law 223.
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2009) 61.
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important security exceptions. Accordingly, this analysis believes that states would be better off

using a self-judging essential security interest exemption for taxation purposes.

4.4.5.3 General Exception Clause

Apart from the essential security exception, general exception clauses are included in early
and recent FTAs with investment chapters. These clauses draw inspiration from the general
exceptions found in GATT article XX and General Agreement on Trade and Service (GATS)
article XIV, which were eventually integrated into the WTO framework. 247 However, in the
context of FTAs containing investment chapters, governments employ different approaches to
general exception clauses, in contrast to the WTO's unified approach. General exception clauses
contained in FTAs with investment chapters can be broadly divided into two categories: the

GATT/GATS general exception and the adaptive GATT/GATS general exception

In essence, the GATT/GATS general exception allows states to impose trade-restrictive
measures that are inconsistent with the GATT/GATS in order to achieve overarching public policy
goals such as environmental protection, public health, and public morals, as well as the prevention
of deceptive practices. According to the author's previous study, in order to invoke the article XX
exemption, states must meet the conditions outlined in the chapeau (introductory clause) as well
as the public policies outlined in (a) through (j). A little different, I[IAs with adaptive GATT/GATS
general exclusions grant nations the authority to achieve specific public policy objectives by
enforcing regulatory measures that aren’t compliant with investment protection criteria. They also
grant a unique exception in the case of tax issues, for example, measures intended to guarantee the
fair or efficient imposition or collection of direct taxes with regard to state’s investments or

investors (see chapter 3).

There is currently neither an adapted WTO general exception nor a case law interpreting the
general exception for tax-related investment disputes; nonetheless, in certain instances, the tribunal
used the WTO’s necessity test in the context of an essential security interest exemption. In the case
of Continental v Argentina, for instance, the arbitral tribunal applied the WTO's "necessity test"
on the grounds that the parallel model provision of the US FCN treaties, which in turn mirrors the

GATT 1947's formulation, is where article XI of the US-Argentina BIT originates. In applying the

M1 WTO, WTO Analytical Index: GATT 1994 (World Trade Organization, 2023).



WTO necessity standard, the tribunal weighed and balanced various factors, concluding that there
was no treaty-consistent, or less inconsistent, alternative measure that Argentina could reasonably
have been expected to use, and that the Argentine Government's measures, including taxation,
during the economic crisis were reasonable and proportionate, and thus justified under an essential

security exception.?*

The aforementioned example demonstrates how the general exception clause in the WTO
style may be able to better balance the governments’ public interest with investor protection.
Nevertheless, it remains unclear how arbitral tribunals will actually interpret and apply these
exceptions in practice, given there is currently no case law indicating that respondent states used
general exclusions. Furthermore, this study holds the opinion that, given the importance of tax as
a public policy, the adaptive WTO general exception may offer an appropriate balance between

safeguarding the interests of investors and the right to regulate in the areas of tax.
4.4.5.4 Tax Carve-Out Clauses

Unlike earlier IIAs, contemporary IIAs frequently feature tax carve-out clauses that are
particularly relevant to tax initiatives. As usual, governments take a range of approaches to tax
carve-out clauses which can be divided into two main types: partial and full tax carve-out. Each is
further divided into subcategories. Partial tax carve-out exempt tax measures from certain
investment protection standards (such as NT and MFN treatment) or some forms of taxation (such
as direct taxation) from investment protection. The full tax carve-out, on the other hand, excludes
tax measures from all investment protection standards; however, some treaties claw back the
applicability of specific investment protections to tax measures, particularly protection against

unlawful expropriation and transfer.

In previous situations, governments have raised tax-carve out clauses in some ISDS cases
when they are available. With respect to a full tax carve outs, in Yukos v. Russian Federation, the
Russian tax authorities used a full tax carve out to explain violations of the Russia BIT's investor
protection standards, which include a full tax carve out. However, the tribunal applied a good faith
standard and determined that the Russian tax authorities' treatment of Yukos (i.e., tax

reassessments, VAT charges, fines and asset freezes, threats to revoke licenses, and duress to sell

28 Continental v. Argentina (n 231) para 167.



Yukos' main production facility) did not constitute bona fide tax measures, and thus did not justify

the full tax-carve out clause.’*

Despite a treaty clawback on the applicability of specific investment protections to tax
measures, governments' legitimate tax measures were excluded from the applicability of such
protections. Investors claimed, for example, in Eiser v. Spain that the state had violated investment
protection by imposing taxes on renewable energy installations that were not legitimate. However,
the tribunal ruled that ‘the present case does not on the facts reach a situation where the tax
enforcement measures are found to have been used as part of a pattern of behavior aimed at
destroying Claimants,’>>® and that since the tax measures were implemented in good faith, they

would not be covered by the claw back clause.

In sum, as demonstrated by previous cases, the public policy exception and tax carve-out
clauses are essential to strike a balance between the public interest of states and the private interest
of foreign investors. However, without a multilateral framework, no uniform approach exists
among states as to how to structure these exceptions. States may cite the CIL on state necessity,
the essential security exception of a treaty, the general exception, and tax carve-out clauses to
defend their tax measures; however, the level of deference to host states varies from extremely low
to high. Of these exceptions, tax-carve-out clauses are one type that frequently allows governments

a great deal of discretion, but the state is still required to act in good faith.
4.5 Chapter Findings and Observations

This chapter sought to examine the characteristics of tax-related disputes arising from
ITAs, as well as the key problematic issues that frequently arose in previous cases, in order to
develop lessons for Thailand's tax policy makers, tax law drafters, tax administrators, tax
adjudicators, and investment treaty negotiations. This examination yields three major conclusions
and some critical observations, which are as follows. First, this chapter explained that, in the global
context, approximately 165 tax-related investment disputes were filed under ICSID and non-
ICSID arbitrations, with the ECT (1994) being the most frequently invoked IIA in tax-related ISDS
cases, followed by NAFTA (1992) and the Ecuador-US BIT (1993). Although tax-related issues

29 Yukos Universal Limited (Isle of Man) v The Russian Federation (Interim Award on Jurisdiction and

Admissibility) (UNCITRAL, PCA, Case No. 2005-04/AA227, 30 November 2009) para 568.
20 FEiser Infrastructure Limited and Energia Solar Luxembourg S.a r.l. v. Kingdom of Spain (Award) (ICSID, Case
No. ARB/13/36, 4 May 2017) para 270.



make up 15% of all ISDS cases, the figure indicates a rise in tax-related disputes over time. Second,
there are three unique features of tax-related disputes arising under IIAs: first, they occur between
tax authorities of the host state and foreign investors who are also taxpayers; second, they typically
result from states’ treaty violations; and third, they entail determining whether a host state
regulatory power complies with investment treaty standards. Fourth, rather than asking the host
state to change its own laws and regulations, the remedies available to an investor for breaches of
a foreign investment treaty usually take the form of compensation for a particular investor. Third,
given the general consensus that tax measures are arbitrable in the absence of tax carve-outs, some
contentious issues arising from previous cases have created uncertainty for tax policymakers.
These include the lack of a global consensus regarding the definition of taxation under IIAs, the
possibility of a wide range of tax measures being in violation of IIAs, and—above all—the fact
that, rather than a single norm articulating an international standard for domestic tax measures,
several criteria determining the characteristics of tax measures found to violate each treaty
protection varied under IIAs. Even though IIAs include a right of regulate exception clause and a
tax carve-out clause, previous cases have shown that general exception clauses are difficult to
exercise, and in some cases, even if a tax carve-out clause exists, it must be done in good faith. In
addition to the findings above, this study observes that, while taxes are an important public policy
of states, in most tax-related disputes, tax measures are handled in the same way as other regulatory
measures substantively and procedurally. It is proposed that proper standards of review, tax
carveout clause, and unique mechanisms for resolving tax disputes should be considered and
developed in the future. Drawing upon the insights gained from a worldwide perspective, the
following chapter will look at the relationship between domestic tax policies and treaty protections

in the context of Thailand's ITAs.



Chapter 5

An Analysis of the Limits of Tax Sovereignty in the Context of Thailand’s I1As

5.1 Chapter Introduction

Globally, the number of IIAs and tax-related investment disputes is on the rise, thus
creating concerns for tax policymakers, law drafters, administrators, and adjudicators, as well as
for investment treaty negotiators. FDI is a key driver of Thailand’s economic growth, much as it
is for other developing countries. Foreign investors are subject to several types of Thailand’s tax
and non-tax regulatory measures. The country has introduced several policies and laws to attract
foreign investment, at the domestic and international levels. At the international level, Thailand
has made various treaties to protect foreign investment by limiting the government’s right to
regulate in several areas, including tax. Against this backdrop, this chapter examines the
intersection of Thailand’s tax sovereignty and investment treaty protection in the context of IIAs.
To this end, it firstly provides a snapshot of Thailand’s investment policy, IIAs, and ISDS. It then
delves into analyses of the right to regulate exception and tax carve-out clauses under Thailand’s
ITAs. Next, it reviews various methods for resolving tax-related disputes available under
Thailand’s IIAs. Finally, the chapter synthesises lessons learnt from past ISDS cases against

Thailand and ends with a summary of findings and some observations.
5.2 A Snapshot of Thailand’s Investment Policy and Regulatory Framework

Economic policies play a pivotal role in shaping a country’s investment climate. Investors
make decisions based on a wide range of economic factors, from fiscal and monetary policies to
trade regulations and government stability.?>! From the early 1960s through the early 1970s,
Thailand pursued economic liberalism policies generally aimed at agriculture-based growth.
Following this period, the country’s economic policies evolved to a focus on export-based growth
(1980-1996), the buildup to and recovery from the 1997 crisis (1997-2006), and then moderate
growth, political uncertainty, and larger global crises (1996-2020).%°? The 13th National Economic

21 Archanun Kohpaiboon and Juthathip Jongwanicheria, Changes in Trade and Investment Policies in Thailand and

the Implications for Medium-Term Growth (Discussion Paper Series No. 436, Research Centre in International
Competitiveness, Faculty of Economics, Thammasat University (2022) 1-4.
252 OECD, OECD Investment Policy Reviews: Thailand (OECD, 2021) 51.



and Social Development (NESD) Plan (2023-2027) outlines Thailand’s present economic
priorities, and aims to reconcile the country’s economic development model with sustainable

development principles, in line with the UN global goals.?>

In the legal context, foreign investors are subject to all relevant domestic legislation,
including the Foreign Business Act and Thai laws on public-private partnerships, business
organisations, industrial regulation, property, the environment, intellectual property, taxation,
employment, bankruptcy, export-import, money exchange, and more.?>* In pursuing economic
liberalism policies and promoting FDI, Thailand has introduced several investment policies since
2011, including granting permission to foreign banks to establish a subsidiary in Thailand (2011),
revising the tax package for regional operating headquarters (2012), exempting foreign business
from licence requirements in certain banking and insurance industries (2016), adding new
measures to promote technology-based activities (2017), exempting certain business activities
from the requirement to obtain a licence under the Foreign Business Act, abolishing the ministerial
regulations on minimum capital for foreign companies (2019), waiving personal income tax for
three groups of foreign investors, reducing import tariffs for four major investment projects (2022),

and permitting foreigners to work or invest in eighteen targeted industries (2023).25°

Beginning in 1966, laws on investment promotion were passed and associated agencies
were created to increase Thailand’s competitiveness and to help the country avoid falling into the
middle-income trap by offering both tax-based and non-tax-based incentives to foreign and local
investors. In 1966, the Board of Investment (BOI) was established to promote investment in
particular industries, as well as to provide support to Thai investors seeking to invest abroad.?>
Following the creation of the BOI, the Industrial Estate Authority of Thailand (IEAT) was
established in 1979 under the Ministry of Industry to promote investment in industrial estate
zones.?’ In 2017, the Competitiveness Enhancement Act was introduced, aimed at promoting

investment in research & development to advance technology and innovation by offering

253 Office of the National Economic and Social Development Council (ONESC), Office of the Prime Minister, The
Thirteenth National Economic and Social Development Plan (2023-2027) (Unofficial Translation)

< https://www.nesdc.go.th/article attach/article file 20230615134223.pdf> accessed 1 May 2025.

Dej-Udom Krairit, International Investment Law (Thammasat University Press, 2015) 18-25.

UNCTAD, Investment Policy Measures: Thailand <https://investmentpolicy.unctad.org/investment-policy-
monitor/214/thailand> accessed 1 May 2025.

BOI, History <https://www.boi.go.th/index.php?page=our history2> accessed 1 May 2025.

257 1EAT, About the IEAT < https://www.ieat.go.th/en> accessed 1 May 2025.
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incentives as well as special funding to targeted industries. 2% Then, in 2018, the National
Legislative Assembly passed the Eastern Economic Corridor (EEC) Act, which focuses on
supporting targeted industries in the three eastern provinces of Thailand: Rayong, Chonburi, and

Chachoengsao.?>

At the international level, Thailand has become a member of several intergovernmental
organisations related to the economy, both regionally and bilaterally, such as the WTO, World
Customs Organization (WCO), World Bank, International Monetary Fund (IMF), and ASEAN. It
has ratified several regional and bilateral international economic agreements, including the FTAs,
EPAs, IIAs, and DTAs. In terms of treaties, Thailand concluded its first investment treaty with the
US — the US-Thailand Amity Treaty — in 1833, followed by the Germany-Thailand BIT in 1961,
and other IIAs over the next decades.?®® At present, Thailand’s 1IAs are concluded in different
forms, including in Thailand’s BITs, and TIPs. The first, BIT, refers to an agreement between
Thailand and another nation about the promotion and protection of investments, while the latter,
TIP, covers a variety of investment treaties, including FTAs with investment chapters, treaties with
minimal investment-related provisions, and treaties that only have framework clauses, such as

those on investment cooperation and/or as a mandate for future investment-related negotiations.?®!

Table 8: Main Types of Thailand’s ITAs?%?

Typologies Sub-Typologies Number
Thailand’s BITs 42
Thailand’s TIPs Thailand’s FTAs/EPAs with investment chapters 3

ASEAN+’s FTAs/EPAs with investment chapters 3

ASEAN and ASEAN+ investment agreements 5

Others 17
Source: Created by the author

28 BOI, Competitiveness Enhancement Act <https://www.boi.go.th/index.php?page=contact_csip&language=en>

accessed 1 May 2025.

2% EEC, About < https://www.eeco.or.th/th/home> accessed 1 May 2025.

260 UNCTAD, International Investment Agreements Navigator: Thailand
< https://investmentpolicy.unctad.org/international-investment-agreements/countries/207/thailand> accessed 1
May 2025.

261 Thid.
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Like IIAs everywhere, Thailand’s IIAs contain substantive international investment
standards and define Thailand’s obligations to provide investment protections to foreign investors
and those investors’ rights to claim compensation if Thailand breaches these norms. Depending on
the language of each treaty, the core investment protections include the FET standard, a protection
against unlawful expropriation, the FPS standard, an umbrella clause, a prohibition against
arbitrary and discriminatory impairment of investments, MFN treatment standard, and NT
standard. Without the exceptions or tax carve-out clauses, any of these investment protections can
be applied to Thailand’s domestic tax measures, meaning that Thailand’s tax law, administrative

actions, and tax adjudications can allegedly be in breach of IIAs.

5.3 An Analysis of Right to Regulate Exceptions and Tax Carve-Out Clauses under
Thailand’s I1As

As discussed previously, any investment protections can be applied to domestic tax
measures. Thus, the most obvious technique that governments around the globe use to ensure space
for domestic regulation is to include a right to regulate exception and tax carve-out clauses in their
treaties. As examined in chapters 3 and 4, there are various typologies of these provisions. This
section examines right to regulate exceptions and tax carve-out clauses in the context of Thailand’s
ITAs, including Thailand’s BITs, Thailand’s FTAs/EPAs with investment chapters, ASEAN’s
FTAs/ EPAs with investment chapters, and ASEAN’s investment agreements.

5.3.1 Thailand’s BITs

BITs are bilateral international agreements between Thailand and another country
regarding the promotion and protection of investments made in each other’s territories. 2%
As presented in the table below, Thailand has established BITs with forty-two countries (thirty-
seven are in force, two were terminated, and three are not yet in effect). Subject to each treaty’s
language, Thailand’s BITs usually start with definitions of investment and investors, followed by
provisions pertaining to the promotion, protection, and treatment of investment, compensation for
damages or loss, expropriation, transfer of payment related to investment, subrogation, and
settlement of disputes between investors and states. Also, the agreements generally include

provisions regarding limitation of benefits, joint investment committees, entry into force,

263 Tbid.



amendment, and termination, but the majority of them lack a right to regulate and tax carve-out

clauses as presented in the table below.

Table 9: Right to Regulate Exceptions and Tax Carve-Out Clauses under Thailand’s

BITs
NO. BITs Status General Essential Tax
Exception | Security | Carve-
Exception Out
1. Germany - Thailand BIT (1961) Terminated - - -
2. Netherlands - Thailand BIT (1972) | In force - - -
3. Thailand - United Kingdom BIT In force - - -
(1978)
4. China - Thailand BIT (1985) In force - - -
5. Bangladesh - Thailand BIT (1988) | Terminated - - -
6. Korea, Republic of - Thailand BIT | In force - - -
(1989)
7. Lao People's Democratic Republic | In force - - -
- Thailand BIT (1990)
8. Hungary - Thailand BIT (1991) In force - - -
0. Thailand - Viet Nam BIT (1991) In force - - -
10. | Peru - Thailand BIT (1991) In force - - -
11. | Poland - Thailand BIT (1992) In force - - -
12. | Romania - Thailand BIT (1993) In force - - -
13. | Czech Republic - Thailand BIT In force - - N
(1994)
14. | Finland - Thailand BIT (1994) In force - - -
15. | Cambodia - Thailand BIT (1995) In force - - -




Table 9: Right to Regulate Exceptions and Tax Carve-Out Clauses under Thailand’s

BITs

NO. BITs Status General Essential Tax
Exception | Security | Carve-
Exception Out
16. | Philippines - Thailand BIT (1995) | In force - - -
17. | Sri Lanka - Thailand BIT (1996) In force - - -
18. | Taiwan Province of China - In force - - -
Thailand BIT (1996)

19. | Canada - Thailand BIT (1997) In force - - -
20. | Switzerland - Thailand BIT (1997) | In force - - -
21. | Indonesia - Thailand BIT (1998) In force - - -
22. | Croatia - Thailand BIT (2000) In force - - -
23. | Israel - Thailand BIT (2000) In force - - -
24. | Sweden - Thailand BIT (2000) In force - - -
25. | Thailand - Zimbabwe BIT (2000) Signed - - -

(not in

force)
26. | Argentina - Thailand BIT (2000) In force - - -
27. | Egypt - Thailand BIT (2000) In force - - -
28. | Slovenia - Thailand BIT (2000) In force - - -
29. | India - Thailand BIT (2000) Terminated - - -
30. | Korea, Dem. People's Rep. of - In force - - -

Thailand BIT (2002)

31. | Bahrain - Thailand BIT (2002) In force - - -
32. | Belgium-Luxembourg Economic In force - - -

Union - Thailand BIT (2002)




Table 9: Right to Regulate Exceptions and Tax Carve-Out Clauses under Thailand’s

BITs
NO. BITs Status General Essential Tax
Exception | Security | Carve-
Exception Out
33 Germany - Thailand BIT (2002) In force - - N

34 | Bangladesh - Thailand BIT (2002) | In force - - -

35 Russian Federation - Thailand BIT | Signed, not - - -

(2002) in force
36 | Bulgaria - Thailand BIT (2003) In force - - -
37 | Thailand - Turkey BIT (2005) In force - - -

38 Tajikistan - Thailand BIT (2005) Signed, but - - -
not in force

39 | Hong Kong, China SAR - Thailand | In force - - -
BIT (2005)
40 | Jordan - Thailand BIT (2005) In force - - -

41 Myanmar - Thailand BIT (2008) In force - - -

42 Thailand - United Arab Emirates In force - - N
BIT (2015)

Source: Created by the author

In the context of Thailand’s BITs, the policy space of the country is very limited as none
of Thailand’s BITs provides a general exception, nor an essential security exception. Although tax
carve-out clauses are found in three of Thailand’s BITs — Czech Republic-Thailand BIT (1994),2%*
Germany-Thailand BIT (2002),?% and Thailand-UAE BIT (2015)%°® — tax measures are not
included in any agreements. In the BITs with the Czech Republic and Germany, Thailand’s tax

264 Czech Republic-Thailand BIT (1994), article 5.
265 Germany-Thailand BIT (2002), article 3.
26 Thailand-United Arab Emirates BIT (2015), article 5.



measures are excluded only from the NT and MFN treatment standards, while the BIT with the
UAE only carves out Thailand’s tax measures from the NT standard. Based on this examination,
it appears that Thailand’s BITs are ‘old-style’ generation BITs, which are designed to protect
foreign investment in Thailand but do not contain a right to regulate exception and tax carve-out
clauses. This practice creates significant risk to tax policymakers, law drafters, administrators, and
adjudicators, who may theoretically be in breach of investment protections under the majority of

Thailand’s BITs.
5.3.2 Thailand’s FTAs/EPAs with Investment Chapters

The second type of IIAs in Thailand is FTAs/EPAs with investment chapters. Thailand’s
FTAs are international agreements between Thailand and one or more countries that aim to
eliminate barriers to the free movement of goods, services, and investment between signatories.?®’
EPAs (or CEPAs) cover a broader range of economic integration, such as economic and technical
cooperation, intellectual property, competition, and e-commerce.?®® Thailand has entered FTAs
and EPAs with three countries: Australia in 2004, New Zealand in 2005, and Japan in 2007. These
three FTAs/EPAs each contain several chapters, ranging from general to specific topics (e.g., trade
in goods, investment, and e-commerce). Every agreement includes a chapter on investment. As
presented in the table below, all of Thailand’s FTAs/EPAs provide a set of exceptions and tax

carveout clause in their general exception chapters, which are applicable to their investment

chapters as well.

Table 10: Right to Regulate Exceptions and Tax- Carve Out under Thailand’s
FTAs/EPAs with Investment Chapter
No. TIPs Status General Exception Chapter Investment
Chapter
General | Essential Tax Right to
exception | Security | Carve- Regulate/
Exception Out Tax Carve-
Out
1. | Australia - Thailand In force N N N -
FTA (2004)

267 UNCTAD, Investment Provisions in Economic Integration Agreements (UNCTAD/ITE/IIT/2005/10, United
Nations, 2006) 1-2.
268 Tbid.



Table 10: Right to Regulate Exceptions and Tax- Carve Out under Thailand’s
FTAs/EPAs with Investment Chapter
No. TIPs Status General Exception Chapter Investment
Chapter
General | Essential Tax Right to
exception | Security | Carve- Regulate/
Exception Out Tax Carve-
Out
2. | New Zealand - In force N N N -
Thailand CEPA
(2005)
3. | Japan - Thailand EPA | In force N N N N
(2007)
Source: Created by the author

Despite different wordings in each of the three agreements, some observations regarding
the limitation of tax sovereignty under Thailand’s FTAsS/EPAs can be made. Firstly, these
exceptions and carve-out clauses do not only apply to the investment chapters; they affect other
chapters according to conditions prescribed in each agreement.?® Secondly, the general
exceptions®’’ and essential security exceptions®’! in these three agreements tend to be influenced
by the WTO’s article XX and article XXI of GATT. Lastly, all of these three of Thailand’s
FTAs/EPAs contain tax carve-out clauses, but they claw back an application of certain investment
protections on tax measures.>’> Only the Japan-Thailand EPA further provides detailed criteria of

these carve-out clauses with respect to expropriation.>’?

In comparison with Thailand’s BITs, its FTAs/EPAs tend to give more policy space to Thai

tax policymakers, law drafters, administrators, and adjudicators through the abovementioned

29 See Australia - Thailand FTA (2004), chapter 16; New Zealand - Thailand CEPA (2005) chapter 15, Japan -
Thailand EPA (2007), chapter 1.

270 See Australia - Thailand FTA (2004), Article 1601; New Zealand - Thailand CEPA (2005) Article 15.1-15.2,
Japan - Thailand EPA (2007), article 68.

211 See Australia - Thailand FTA (2004), Article 1601; New Zealand - Thailand CEPA (2005) Article 15.1-15.2,
Japan - Thailand EPA (2007), article 68.

272 See, Australia - Thailand FTA (2004), article 1607; New Zealand - Thailand CEPA (2005) Article 15.7, Japan -
Thailand EPA (2007), article 9.

213 Japan - Thailand EPA (2007), article 110 (taxation measures as expropriation).




exceptions. These exceptions are generally applicable, not specific to tax-related disputes arising
under their investment chapters. Additionally, the WTO’s general exception and essential security
exception are not easy to invoke. Finally, although Thailand’s tax measures are carved out from
these agreements’ investment chapters, all three treaties claw back an application of expropriation
on tax measures. As a result, Thailand’s internal tax measures can still allegedly breach the

protection against unlawful expropriation.
5.3.3 ASEAN+’s FTAS/EPAs with Investment Chapters

The third type of IIAs in Thailand is ASEAN+’s FTAs/EPAs with investment chapters.
ASEAN+’s FTAs are international agreements between ASEAN and non-ASEAN countries that
aim to eliminate barriers to the free movement of goods, services, and investment among trade
partners.””* On top of FTAs, ASEAN+’s EPAs cover a broader range of economic integration
between ASEAN and non-ASEAN countries, such as intellectual property, competition,
e-commerce, and small and medium enterprises.?”> ASEAN entered into an EPA with Japan in
2008 and FTAs with Australia and New Zealand in 2009. In 2020, ASEAN entered into the RCEP

with Australia, China, Japan, New Zealand, and South Korea.

Table 11: Right to Regulate Exceptions and Tax- Carve Out under Thailand’s under
ASEAN and ASEAN+’s FTAs and EPAs
General Provisions and Exceptions Investment
Chapter Chapter
No. Title Public Essential Tax Right to
policy Security Carve Regulate/
Exception Exception Outs Tax Carve-
Out
1. | ASEAN - Japan EPA N N N -
(2008)
2. | AANZFTA (2009) v v v v
3. | RCEP (2020) N N N N
Source: Created by the author

24 UNCTAD (n 267) 23-24.

25 Tbid.



As presented in the table above, the general chapter of ASEAN’s FTAs/EPAs provides

276

general exceptions,”’® essential security e:)(ce:ptions,277 and tax carve-out clauses,?’®but tax carve-

out clauses under their investment chapters are varied. Except for the ASEAN-Japan EPA, which

provides a mandate for future investment-related arrangements,?”’

the investment chapters of
ANZFTA and RCEP contain further criteria regarding tax carve-out clauses with respect to
transfers and expropriation.?®° It is clear that the right to regulate exceptions and tax carve outs in
ASEAN+'s FTAs/EPAs are comparable to those in Thailand's FTAs/EPAs, as both categories are
based on a trade and economic agreement paradigm. Based on these exceptions, ASEAN’s
FTAs/EPAs tend to give policy space to tax policymakers, law drafters, administrators, and
adjudicators to a similar extent as Thailand’s FTAs/EPAs. It should be emphasised, nevertheless,
that Thailand and other ASEAN nations may still purport to violate the protections provided by

ANZFTA and RCEP because tax carve-out clauses under these two treaties claw back an

application of expropriation and transfer on tax measures.
5.3.4 ASEAN and ASEAN+’s Investment Agreements

The final type of Thailand’s lIAs include ASEAN’s Comprehensive Investment Agreement
(ACIA) and ASEAN+’s investment agreements. The former is an intra-ASEAN agreement that
aims to promote investment among the ten ASEAN nations,?8! while the latter constitutes
international agreements between ASEAN and non-ASEAN countries with the objective of
promoting investment between ASEAN and trade partners, like China, Korea, Hong Kong, China
SAR and India. Unlike ASEAN+’s FTAs/EPAs (discussed in section 5.3.3), ASEAN and

ASEAN+’s investment agreements focus only on investment protection instead of broader

276 ASEAN - Japan EPA (2008), chapter 1, article 7; AANZFTA (2009) chapter 1, article 1; RCEP (2020), chapter 17,
article 17.12.

271 ASEAN - Japan EPA (2008), chapter 1, article 7; AANZFTA (2009) chapter 15, article 2; RCEP (2020), chapter
17, article 17.13.

28 ASEAN - Japan EPA (2008) chapter 1, article 6; AANZFTA (2009), chapter 15, article 3; RCEP (2020), chapter
17, article 17.14.

29 ASEAN - Japan EPA (2008) chapter 7 article 51.

80 AANZFTA (2009), chapter 15, article 8.3(f) (transfer) and article 9 (expropriation and compensation); RCEP
(2020) chapter 10, article 10.9 (transfers) and article 10.13 (expropriation).

81 ASEAN, ASEAN’s Comprehensive Investment Agreement (ACIA), Handbook: A Guidebook for Businesses &
Investors (ASEAN, 2015) 11-12.




economic policy. As presented in the table below, all contain general exceptions, essential security

exceptions, and tax carve-out clauses applicable to investment treaty protections.

Table 12: Right to Regulate Exceptions and Tax- Carve Out under ASEAN and
ASEAN+’s Investment Agreements

No. Title General Exception Essential Tax Carve
Security Out Clauses
Exception

1. ASEAN Comprehensive N N N
Investment Agreement (2009)

2. ASEAN - China Investment \ \ N
Agreement (2009)

3. ASEAN - Korea Investment N N N
Agreement (2009)

4 ASEAN - Hong Kong, China N \ N
SAR Investment Agreement
(2017)

5. ASEAN - India Investment N N N
Agreement (Signed, but not in
force)

Source: Created by the author

ASEAN and ASEAN+’s investment agreements are unique in it that their exception clauses
have been tailored to give more deference to tax measures while still protecting foreign investment
and investors. First, with respect to the general exceptions, ASEAN and ASEAN+’s investment
agreements have modified article XX of GATT to give more policy space to taxation.?®?> Second,
rather than incorporating article XXI of GATT, ASEAN’s FTAs/EPAs also provide their own
versions of the essential security interest exception.?® Third, although ASEAN’s investment
agreements provide tax carve-out clauses that claw back an application of expropriation and

transfer on tax measures, compared to ASEAN’s FTAs/EPAs, these clauses tend to provide more

282 ASEAN Comprehensive Investment Agreement (2009), article 17; ASEAN - China Investment Agreement (2009)
article 16; ASEAN - Korea Investment Agreement (2009), article 20; ASEAN - India Investment Agreement, article
21.

83 ASEAN Comprehensive Investment Agreement (2009), article 18; ASEAN - China Investment Agreement (2009)
article 17; ASEAN - Korea Investment Agreement (2009), article 21; ASEAN - India Investment Agreement, article
22.



detailed criteria.?®* For example, the agreements hold that certain characteristics of tax measures,
such as rules that are inequitable, discriminatory, or not on a good faith basis, remain subject to

expropriation and free transfer.

Overall, this analysis of the four main categories of Thailand’s IIAs suggests that there is
variation of right to regulate exceptions and tax carve outs under each category. These varied
regulations thus offer different degrees of deference to states in the area of taxation and fiscal
measures. This study observes that, among the four categories, the older-style BITs without the
right to regulate exceptions are likely to create the highest chance of claims by foreign investors
against Thailand’s tax measures. The FTAs/EPAs that contain the WTO-style general exceptions
and essential security exceptions tend to give more policy space to the state, but the WTO style
may not be suitable for tax-related disputes under these investment chapters. ASEAN’s investment
agreements contain innovations in treaty language that vest host states with more freedom to
regulate, reflecting ASEAN’s cautious approach to economic integration. These agreements
provide conditions for tax measures in greater detail, offering deference to states over investment
protection. However, the presence of tax carve-out clause that claw back the application of certain
protections means that tax measures may still be in breach of the standard of protection,

particularly concerning expropriation and transfer.
5.4 An Analysis of ISDS for Tax-Related Disputes under Thailand’s I1As

Beyond the right to regulate exceptions and tax carve-out clauses discussed in section 5.3,
another technique that governments around the globe use to ensure space for policy regulation is
through investor-state dispute settlements. As discussed in chapter 3, there are various methods of
dispute resolution, ranging from ADR, international arbitration — with improved procedures and
appeal mechanisms — international investment court, and special mechanisms specifically used for
tax-related disputes. Against this backdrop, this section will examine investor-state dispute

settlements available for tax-related investment disputes in the context of Thailand’s IIAs,

84 ASEAN Comprehensive Investment Agreement (2009), article 3 (scope) and articles 13-14 (expropriation and

compensation); ASEAN - China Investment Agreement (2009), article 3 (scope) and article 8 (expropriation);
ASEAN - Korea Investment Agreement (2009) article 1 (scope), article 10 (transfers) and article 12 (expropriation
and compensation); ASEAN - India Investment Agreement, article 1 para 2(d) and article 11 (transfer).



including Thailand’s BITs, Thailand’s FTAs/EPAs with investment chapters, ASEAN’s

FTAs/EPAs with investment chapters, and ASEAN’s investment agreements.

5.4.1 Thailand’s BITs

As examined in section 5.3.1, Thailand’s BITs are old-style BITs intended to protect

foreign investment in the country. In terms of substantive investment protections, the majority of

these agreements lack the right to regulate exceptions and tax carve-out clauses. In terms of ISDS,

the methods available for resolving disputes between investors and government are not uniform

across the BITs, as shown in the table below.

Table 13: ISDS Available for Tax-Related Investment Disputes under Thailand’s BITs

NO. BITs Improved Extra NO ISDS
ISDS ISDS Mechanism
for Tax-
Related
Disputes
1. | Germany - Thailand BIT (1961) - - - \
2. Netherlands - Thailand BIT - - - \
(1972)
3. Thailand - United Kingdom BIT - - - N
(1978)
4. China - Thailand BIT (1985) - - - \
5. Bangladesh - Thailand BIT N - - -
(1988)
6. Korea, Republic of - Thailand N - - -
BIT (1989)
7. | Lao PDR- Thailand BIT (1990) - - - N
8. Hungary - Thailand BIT (1991) N - - -
9. | Thailand - Viet Nam BIT (1991) N - _ ]
10. | Peru - Thailand BIT (1991) N - _ }




Table 13: ISDS Available for Tax-Related Investment Disputes under Thailand’s BITs

NO. BITs Improved Extra NO ISDS
ISDS ISDS Mechanism
for Tax-
Related
Disputes
11. | Poland - Thailand BIT (1992) N - - -
12. | Romania - Thailand BIT (1993) N - - -
13. | Czech Republic - Thailand BIT N - - -
(1994)
14. | Finland - Thailand BIT (1994) N - - -
15. | Cambodia - Thailand BIT (1995) N - - -
16. | Philippines - Thailand BIT N - - -
(1995)
17. | Sri Lanka - Thailand BIT (1996) N - - -
18. | Taiwan Province of China - - - -
Thailand BIT (1996) \
19. | Canada - Thailand BIT (1997) N - - -
20. | Switzerland - Thailand BIT N - - -
(1997)
21. | Indonesia - Thailand BIT (1998) N - - -
22. | Croatia - Thailand BIT (2000) N - - -
23. | Israel - Thailand BIT (2000) N - - -
24. | Sweden - Thailand BIT (2000) N - - -
25. | Thailand - Zimbabwe BIT (2000) N - - -
26. | Argentina - Thailand BIT (2000) N - - -
27. | Egypt - Thailand BIT (2000) N - - -
28. | Slovenia - Thailand BIT (2000) N - - -




Table 13: ISDS Available for Tax-Related Investment Disputes under Thailand’s BITs

NO. BITs Improved Extra NO ISDS
ISDS ISDS Mechanism
for Tax-
Related
Disputes
29. | India - Thailand BIT (2000) N - - ]
30. | Korea, Dem. People's Rep. of - N - - -
Thailand BIT (2002)
31. | Bahrain - Thailand BIT (2002) v - - -
32. | BLEU (Belgium-Luxembourg V - - -
Economic Union) - Thailand BIT
(2002)
33 Germany - Thailand BIT (2002) N - - -
34 | Bangladesh - Thailand BIT N - - -
(2002)
35 | Russian Federation - Thailand - - -
BIT (2002) \
36 | Bulgaria - Thailand BIT (2003) N - - -
37 | Thailand - Turkey BIT (2005) N - - -
38 | Tajikistan - Thailand BIT (2005) N - - -
39 | Hong Kong, China SAR - N - - -
Thailand BIT (2005)
40 | Jordan - Thailand BIT (2005) N - - -
41 Myanmar - Thailand BIT (2008) N - - -
42 Thailand - United Arab Emirates N - - -

BIT (2015)

Source: Created by the author




As detailed, the majority of Thailand’s BITs provide for international arbitration as a
method for resolving investor-state disputes. Only five out of Thailand’s forty-two BITs include
no ISDS (the BITs with the Netherlands, the UK, China and Laos PDR, and Germany), meaning
that the investing party will have a jurisdiction to resolve the disputes. The rest of Thailand’s BITs
provide for international arbitration as the method for resolving disputes, but the procedural
options are prescribed differently under each treaty, ranging from ICSID arbitration, UNCITRAL
arbitration, non-ICSID arbitrations, or a combination thereof. None of Thailand’s BITs provide
for international arbitration with improved or modified procedures, nor do they offer any additional

requirements or mechanisms for tax-related disputes.

As a result, tax-related investment disputes may be subject to different models of dispute
resolution, just like disputes in other arenas. In most cases, tax-related disputes under BITs are
likely to be resolved by international arbitration. Given their vague substantive protections,
without the right to regulate exceptions and tax carve-out clauses, this research is of the view that
Thailand’s BITs create a high risk to tax policymakers, drafters, administrators, and adjudicators,
in the sense that if tax measures allegedly breach investment protections, disputes are to be
adjudicated by party-appointed arbitral tribunals in a confidential manner but without an appeal

mechanism.
5.4.2 Thailand’s FTAs/EPAs with Investment Chapters

Thailand’s FTAs/EPAs with investment chapters not only aim to protect investment but
also to eliminate barriers to the free movement of goods, services, and investments and address
other matters pertaining to economic integration between Thailand and trade partners. Unlike its
BITs, Thailand’s FTAs/EPAs contain exception clauses, but they are based on the WTO model,
which renders the exceptions applicable to all or some chapters, as prescribed in each agreement.
In terms of ISDS, all three of Thailand’s FTAs/EPAs provide ISDS for resolving disputes arising
from substantive investment protection between investor and host state, as well as special

conditions for tax-related disputes as presented in the table below.



Table 14: ISDS Available for Tax-Related Disputes under Thailand’s FTAs/EPAs with
Investment Chapter
No. TIPs ISDS ISDS with Extra No ISDS
Improved Conditions for
Procedure Tax-Related
Disputes
1. Australia - Thailand N - N -
FTA (2004)
2. New Zealand - N - \ -
Thailand CEPA
(2005)
3 Japan - Thailand EPA N - N -
(2007)
Source: Created by the author

As previously stated, all of Thailand's FTAs/EPAs with investment chapters include
provisions for conventional international arbitration to resolve investor-state issues,?®> as well as
unique requirements for tax-related disputes.?®® None of Thailand’s FTAs/EPAs with an
investment chapter include upgraded or amended processes for international arbitration. As a
result, while tax-related investment disputes may be resolved using different models (as specified
by each treaty, including ICSID arbitration, UNCITRAL arbitration, and non-ICSID arbitrations),
special conditions for tax-related disputes tend to give states deference in the dispute

resolution proceedings.
5.4.3 ASEAN’s FTAs/EPAs with Investment Chapter

Similar to Thailand’s FTAs/EPAs, ASEAN’s FTAs/EPAs aim to eliminate barriers to the
economic integration of ASEAN and trade partners. As noted above, ASEAN’s FTAs/EPAs
usually contain a general exception chapter that incorporates WTO article XX and article XXI of
GATT. They also often contain specific tax carve-out clauses that apply to some or all
commitments prescribed in the agreements. In terms of ISDS, the practices are varied, as presented

in the table below.

85 Australia - Thailand FTA (2004), article 917; New Zealand - Thailand CEPA (2005), article 9.16; Japan -
Thailand EPA (2007), article 106.

86 Australia - Thailand FTA (2004), article 1607; New Zealand - Thailand CEPA (2005), article 15.7; Japan -
Thailand EPA (2007), article 110 para 3 (b)-(c).



Table 15: ISDS Available for Tax-Related Disputes under ASEAN’s FTAs/EPAs

No. IIAs Conventional ISDS with Extra No ISDS
ISDS Improved Conditions
Procedure for Tax-
Related
Disputes
l. ASEAN - Japan - - - -
EPA (2008)
2. | AANZFTA (2009) N - N -
3. | RCEP (2020) - - - N

Source: Created by the author

As seen from the above, only AANZFTA (2009) provides ISDS for resolving investment
disputes,?®’ as well as special conditions for tax-related disputes,?*¥similar to investment chapters
in recent Thailand’s FTAs/EPAs. The other two do not have ISDS provisions due to differing
reasons. The ASEAN-Japan EPA provides a mandate for future investment-related
arrangements,”®® while the investment chapter in RCEP does not include ISDS. With respect to the
RCEP, Lugg, Ganeson, Elsig, Chaisse, and Jusoh explain that as the negotiations advanced, the
new Malaysian government radically modified its position, tipping the balance against ISDS in the

final round of negotiations.>”’
5.4.4 ASEAN and ASEAN+’s Investment Agreements

ACIA and ASEAN+’s investment agreements contain all types of right to regulate
exceptions and tax carve-out clauses. In terms of ISDS, ASEAN and ASEAN+’s investment
agreements contain more specifics, reflecting recent treaty practices that address investor-state

arbitration reforms.

87 AANZFTA (2009), article 18.

288 Ibid, article 25 paras 6-7.

289 ASEAN - Japan EPA (2008) chapter 7 article 51.

20 Andrew Lugg, et al, ‘Why is there no investor-state dispute settlement in RCEP? Bargaining and Contestation in
the Investment Regime’ (2024) Business and Politics 1-28.



Table 16: ISDS Available for Tax-Related Disputes under ASEAN and ASEAN+’s
Investment Agreements

No. ITAs Conventional | ISDS with Special No ISDS
ISDS Improved | Conditions
Procedure for Tax-
Related
Disputes
1. ASEAN Comprehensive - N N -
Investment Agreement (2009)
2. ASEAN - China Investment - N N -
Agreement (2009)
3. ASEAN - Korea Investment - N N -
Agreement (2009)
4. ASEAN - India Investment - N - -

Agreement (2014) (Signed,
but not in force)

5. ASEAN - Hong Kong, China - - - -
SAR Investment Agreement
(2017)

Source: Created by the author

Except for the ASEAN-Hong Kong Investment Agreement (2017), which states that ISDS
is to be agreed upon by the parties,?! the distinctive feature of ASEAN and ASEAN+’s investment
agreements is that they contain ISDS with improved procedures and special conditions for tax-
related disputes. With respect to ISDS, ASEAN and ASEAN+’s investment agreements have
tailored arbitral procedures, such as conditions and limitations on claim submission, enhanced
suitability and impartiality of arbitrators, transparency in proceedings, and an appeal mechanism

for an interim award.?*?

On top of these protections, three of five of ASEAN and ASEAN+’s investment

agreements include special mechanisms for dispute resolution for tax-related investment disputes,

P ASEAN - Hong Kong, China SAR Investment Agreement (2017), article 20.

22 ASEAN Comprehensive Investment Agreement (2009), articles 28-41; ASEAN - China Investment Agreement
(2009), article 14; ASEAN - Korea Investment Agreement (2009), article 18; ASEAN - India Investment Agreement
(2014), article 20.



like requiring states to hold consultations to determine whether the measure in question is a
taxation measure and whether the measure has an effect equivalent to expropriation or
nationalisation.?*®> However, it should be noted that these unique tax structures were not included
in the ASEAN-Hong Kong, China SAR Investment Agreement (2017) or ASEAN-India Investment
Agreement (2014). Nonetheless, taken together with the right to regulate exceptions and tax carve-
out clauses (examined in section 5.4.4), these provisions mean that ASEAN and ASEAN+’s
investment agreements give more deference to the state, in particular to tax policymakers, law

drafters, administrators, and adjudicators.

Overall, this analysis of the availability of ISDS under four main categories of Thailand’s
ITAs suggests that there is significant variation. Each form of IIA offers a different degree of
deference to states in the area of taxation and fiscal measures, ranging from pro-investor to pro-
state approaches. Among the four categories of treaties, this study is of the view that the older-
style BITs that provide for international arbitration without improved procedures create the highest
chance of claims by foreign investors, as tax-related disputes arising under this type of treaty are
likely to be resolved by party-appointed arbitral tribunals, in a confidential manner, and the award
is binding without a chance to appeal. By contrast, FTAs/EPAs that contain a special mechanism
for tax-related disputes tend to give more policy space to the state in the areas of taxation and fiscal
measures, but concerns regarding conventional arbitral proceedings based on the commercial
arbitration model remain. Unlike other agreements, ASEAN’s investment agreements contain
innovations in ISDS as well as special mechanisms for resolving tax-related disputes, offering

deference to the state over investment protection.
5.5 Lessons Learnt from Past ISDS Disputes Against Thailand

So far, Thailand has been involved in ISDS in two cases. The first ISDS case was brought
in 2005 by Walter Bau, a German investor, under the Germany-Thailand BIT (2002). This dispute
was resolved under the UNCITRAL rules without the assistance of the administering institution.>**
The second dispute was initiated in 2017 by an Australian investor under the investment chapter

of the Australia-Thailand FTA, which was also resolved under the UNCITRAL rules but

23 ASEAN Comprehensive Investment Agreement (2009), article 36 para 6-7; ASEAN - China Investment Agreement
(2009), article 14 para 9-10; ASEAN - Korea Investment Agreement (2009), article 18, para 8-9.
24 Walter Bau v. Thailand (n 23).



administered by the Permanent Court of Arbitration.??” In the former case, the award was decided

in favour of the investor; in the latter, the arbitral proceeding is still pending

Table 17: Past ISDS Disputes against Thailand

Case/Applicable Government’s Legal Basis ISDS Outcome
ITA Measures
Walter Bau v. | The failure of Thai | *FET standard The UNCITRAL | Award

Thailand authorities to Indirect rules without decided in
Germany approve toll hikes *Expropriation administering favor of the
Thailand BIT | as contemplated in | *No right to institution investor
(2002) the concession regulate (1 July 2009)
contract exception

Kingsgate v. The Government’s | *FET standard The UNCITRAL | Pending

Thailand orders not to renew | *Indirect rules
Australia the investor’s Expropriation administered by
Thailand FTA | processing license the Permanent
(2004) for the mine and an Court of
order to close the Arbitration
mine and to
suspend all gold

mining and related
activities in the

country.

Source: Created by the author

Although neither dispute was related to tax measures, some lessons can be learnt from these
two cases. Firstly, these cases challenge Thai administrative action, which is one of the key areas
of concern of the Thai government. In both cases, administrative actions of Thai governmental
authorities were alleged to be in breach of IIAs. In Walter Bau v. Thailand, the challenged

administrative action was the failure of Thai authorities to approve toll hikes as contemplated in a

25 Kingsgate v. Thailand (n 24). See also, Australian Stock Exchange (ASX) (n 24).



concession contract, which prevented the investor from making a reasonable rate of return on its
investment in constructing and operating a toll highway in Bangkok.?® In Kingsgate v. Thailand,
the administrative action alleged to be in breach of the Australia-Thailand FTA was the Thai
government’s order not to renew a metallurgical processing licence for the investor, as well as its

order to close the mine and to suspend all gold mining and related activities in the country by the

end of 2016.%7

The second lesson is that in both cases, the FET standard and indirect expropriation were
used as bases for complaints against Thailand’s administrative actions. In Walter Bau v. Thailand,
the Thai authorities’ failure to approve toll hikes was allegedly a breach of these provisions. In
essence, the FET standard requires host states to treat foreign investors fairly and equitably.
Indirect expropriation aims to safeguard the property rights of foreign investors. However, these
provisions were drafted differently in a range of treaties. Under the Germany-Thailand BIT used
to challenge the Thai authorities’ actions involving toll hikes, the FET was drafted as an
unqualified or autonomous FET standard (without any references to the CIL on MST or PIL). In
the Bau case, the tribunal interpreted the FET standard to include a protection of the investor’s

legitimate expectation regarding a secure and stable legal framework.?*®

Thus, the tribunal held that the violation of the concession contract was tantamount to a
violation of the FET standard because the investor’s legitimate expectations were affected by the
Thai government’s actions. With respect to expropriation claims, the tribunal determined that the
government’s measures must be a substantial deprivation in order to constitute expropriation.
Applying this principle, it was found that even though profits may have been diminished by the
action or inaction of the Thai government, the investment continued to operate, and thus there was
no substantial deprivation. Therefore, the expropriation challenge failed.?® Although exception
clauses were not raised in either case, these clauses are crucial to ensuring a balance between
investor protection and the state’s right to regulate in the public interest. Public policy exceptions

are absent in the Germany-Thailand BIT. An environmental exception is available under the

2% Walter Bau v. Thailand (n 23), paras 10 [10]-[18].

27 Australian Stock Exchange (ASX), Kingsgate Consolidated Limited ASX Announcement (10 November 2017)
<https://www.asx.com.au/asxpdf/20171110/pdf/43p3tbzmrgdhk4.pdf> accessed 1 May 2025.

28 Walter Bau v. Thailand (n 23), paras 12 [1]-[44].

29 1Ibid, paras 11[1]-[3].



general exception chapter of the Thailand-Australia FTA,** but the government did not invoke

the exception in Kingsgate v. Thailand.

The final lesson gleaned from these past ISDS disputes is the importance of the method of
investor-state dispute resolution. The Walter Bau case was resolved under UNCITRAL rules
without an administering institution, while in Kingsgate v. Thailand, the dispute was resolved by
the Permanent Court of Arbitration under the UNCITRAL arbitral rules. This means that some
investor-state disputes are resolved in the same way as private commercial disputes: adjudicated
by a different arbitral tribunal, in private proceedings, and without the possibility of appeal. This
may not be suitable for disputes that involve both domestic and international laws as well as private
and public interests. Overall, past ISDS disputes reveal valuable insight pertaining to the
government’s challenged actions, substantive investment protections, right to regulate exceptions,

and methods of dispute resolution under Thailand’s 11As
5.6 Chapter Findings and Observations

This chapter sought to examine the fourth research question regarding the extent to which
Thailand’s tax sovereignty is constrained by its IIAs. The study finds that the degree of interference
of IIAs with domestic taxation policy depends on whether the IIAs involve substantive investment
protection, the right to regulate exceptions, tax carve-out clauses, and ISDS. The study’s four main
findings and some observations are as follows. Firstly, while tax is a major source of Thailand’s
revenue, FDI can be an important catalyst for national economic development as well. To attract
FDI, Thailand has created various forms of IIAs that offer protections to foreign investors and
allow foreign investors to file a claim against the country directly before an international tribunal.
In this respect, Thailand’s IIAs can be categorised into four main groups: Thailand’s BITs,
Thailand’s FTAs/EPAs, ASEAN’s FTAs/EPAs and ASEAN’s investment agreements. Second,
among the four categories, the older-style BITs without the right to regulate exceptions are likely
to create the highest chance of claims by foreign investors against Thailand’s tax measures, while
ASEAN’s investment agreements offer more deference to the state over investment protection.
Third, tax-related disputes under Thailand’s IIAs can be enforced by various dispute resolution

systems as provided for by each treaty. These systems vary in terms of their stance as pro-investor

300 Aystralia - Thailand FTA (2004), article 1601.



or pro-state. Among the four categories, dispute resolution available under the older-style BITs
tends to favour foreign investors, since the dispute can be resolved in the same way as private
commercial disputes, while dispute resolutions available under ASEAN’s investment agreements
tend to give the state considerable power to control the proceedings to protect public interests.
Fourth, past ISDS disputes instruct that Thailand should pay attention to its commitment under
IIAs, particularly its obligations under the FET standard and indirect expropriation. Since the level
of interference by IIAs in Thailand’s tax sovereignty is associated with the negotiation powers of
the state and language of each treaty, not only should the Thai government rely on ensuring tax
laws, administrative actions, and tax dispute resolution procedures are consistent amongst the IIAs,
but it should also devote resources to improve IIAs that require more detail. Future IIAs should
include more specific policy rationales, clarity on the substantive investment protections, the right
to regulate exceptions, and tax carve-out clauses, as well as special mechanisms uniquely

applicable to tax-related disputes.

100




Chapter 6

Summary of Findings, Comparative Analysis, Recommendations, and the Path Forward

6.1 Chapter Introduction

Tax, trade, and investment laws exert a significant influence on the business, trade, and
investment climate of a country, and thereby its overall economic development. Poorly designed
tax measures can cause unintended tax-related disputes under international economic laws, that is,
under both the WTO and IIAs, which in turn divert trade and investment from the country, thus
hindering economic development. This final chapter consolidates the findings of this present study,
provides a systematic legal comparison of the limitations of tax sovereignty under IIAs with the
findings of the author’s previous work on the intersection between taxation and the WTO laws,*"!
and outlines the implications on Thailand’s tax system. It also seeks to provide the policy actions
and recommendations necessary to address these challenges, to support trade, investment, and

sustainable development, and to prevent possible tax-related disputes under IIAs and the WTO.
6.2 Summary of Findings, Comparative Analysis, and Implications

The main research question presented in chapter 1 is: How is tax sovereignty limited under
IIAs, and does this limitation have a distinct characteristic from WTO law? To address this primary

research question, this study answers four sub-questions as follows:
6.2.1 Justification for Limitation of Tax Sovereignty under IIAs and WTO

The very first issue addressed in this study is why IIAs interfere with states’ domestic
taxing methods and what similarities and differences exist between them and WTO laws.
This study demonstrates both similarities and differences between the policy rationales underlying
the interference of IIAs and the WTO laws in domestic tax measures. The WTO laws and IIAs are
international legal frameworks that aim to promote economic liberalisation in a neoliberal
economic world. The WTO laws aim to promote trade liberalisation, which allows goods, services,

and ideas to flow freely across borders. IIAs provide an international legal standard of protection

301 see Chongchit (n 2).
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to foreign investors and/or foreign investment, minimising risk and thus encourage cross-border

investments, from capital-exporting countries to capital-importing countries.

Since the tax burden has been considered a major barrier to cross-border businesses, to
liberalise trade and investment, both the WTO law and IIAs limit the abilities of states to design
and implement tax measures to a certain extent. Through several agreements encompassing goods,
services, and intellectual property, the WTO laws limit tax measures utilised by states to distort
international trade. I[As safeguard foreign investors and/or foreign investments against harmful
tax measures of states through the implementation of an international standard of protection,
covering the FET standard, protection against unlawful expropriation, the FPS standard, free
transfers, the umbrella clause prohibition against arbitrary and discriminatory impairment of

investments, the NT, and MFN treatment standards.

Despite similarities, the WTO and IIAs differ significantly, which affects the autonomy
available to states to pursue important legitimate tax policies that support their economic growth
and sustainable development. On the one hand, the WTO’s multilateral framework has a clear
objective to balance trade liberalisation with legitimate states’ right to regulate, which allows
policy space to WTO member states to address legitimate domestic priorities through various
exception clauses. On the other hand, having no multilateral framework, IIAs’ functions to support
sustainable development depend on the specific type of IIAs concluded. The distinction can be
drawn between the first and new generations of IIAs. In the first-generation IIA, the autonomy
available to states to pursue public policies is very limited since most IIAs were concluded to
protect foreign investment from capital-exporting countries, rather than to promote sustainable
development. By contrast, the new-generation IIAs tend to reflect the states’ aim to enhance I1As’
functions to achieve a balance between investment protection and sustainable development and

thus tend to provide greater policy space to states than the first-generation I1As.

This finding suggests that both the WTO laws and IIAs affect the national policy space of
states in tax matters, but the amount of interference between the two regimes is associated with
the negotiation powers of states. Without a multilateral framework, the policy rationale of each
ITA depends on the language used in the preamble of each IIA, which affects the ability of states

to retain policy autonomy in their treatment of investors and investments under IIAs. States,
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therefore, need to navigate carefully when voluntarily sacrificing sovereignty in order to gain

economic benefits from investment agreements.
6.2.2 Limitations of Tax Sovereignty under IIAs and WTO

Following the first sub-question, the second question was which substantive investment
protection principles and exception clauses under IIAs are applicable to domestic tax measures of
states; how are they enforced; and in comparison, with the WTO, what are their similarities or
differences? This study illustrates some overlap and differences between both substantive legal
principles and the right to regulate exception clauses that are applicable to states’ tax measures
under IIAs and the WTO laws. Overall, the WTO legal framework applicable to tax measures is
much broader than that of the IIAs. However, many but not all WTO agreements limit states’ right
to regulate in the areas of taxation. By contrast, only eight standards of protection under IIAs are
applicable to domestic tax measures, but each standard of protection may be drafted differently in
each IIA. Despite differences, both the WTO and IIAs include the overlapping principles that limit
tax sovereignty, notably the NT and MFN treatment standards. However, these principles are

interpreted differently in trade and investment contexts.

Table 18: Comparative Substantive Principles under the WTO and IIAs Applicable to

Tax Measures

The WTO ITAs
* GATT * Fair and Equitable Treatment Standard
*Agreement on Agriculture * Protection is against unlawful
*Agreement on Trade Related Aspects of expropriation.
Investment Measures * Full protection and security standard

*Agreement on the Implementation of Article VI p Free transfers
*Agreement on the Implementation of Article VII # Umbrella clause

*Agreement on Rules of Origin * Prohibition against arbitrary and

«Agreement on Subsidies and Countervailing discriminatory impairment of investments

Measures * National Treatment Standard
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Table 18: Comparative Substantive Principles under the WTO and IIAs Applicable to

Tax Measures

The WTO ITAs

*General Agreement on Trade in Services * Most-Favoured-Nation Treatment

*Agreement on Trade Related Aspects of Standard

Intellectual Property Rights, Including Trade in

Counterfeit Goods

*Agreement on Trade in Civil Aircraft

Source: Created by the author

In terms of the right to regulate exceptions, the WTO laws provide numerous exception
clauses allowing WTO members’ right to implement measures to achieve legitimate policy
objectives, which include but are not limited to general exception clauses, security exception
clauses, and specific exception clauses under each of the agreements. By contrast, the right to
regulate exceptions under IIAs is not uniform. Some IIAs include the right to regulate exceptions,
while others do not. Furthermore, in IIAs, various types of right to regulate exception clauses are
found, ranging from a pro-investor to a pro-state approach, and each exception may be drafted
differently in each IIA. There are, for example, general exception clauses (similar to article XX of
GATT and modified article XX of GATT), security exception clauses (self-judging and non-self-
judging), and various types of tax carve-out clauses (e.g., partial tax carve-out, full tax carve-out

with exception, and full tax carve-out without exception).

Table 19: Comparative Right to Regulate Exceptions under the WTO and I1As

applicable to Tax Measures

The WTO 1IAs

General exception clauses General exception clauses
* Classic WTO Style

* Adapted WTO Style
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Table 19: Comparative Right to Regulate Exceptions under the WTO and IIAs

applicable to Tax Measures

The WTO 1IAs

Security exception clauses Essential Security exception clauses
* Self-judging

* Non-self-judging

Specific exception clauses under each Tax Carve Out
agreement «Partial
*Full with exception

Full without exception

Source: Created by the Author

This research further highlighted that tax-related disputes arising from the WTO
agreements and IIAs are enforced through different mechanisms. In the context of the WTO, all
tax-related disputes are resolved by the WTO dispute settlement system, which is a uniform
mechanism consisting of the consultations stage, panel stage, appellate body stage, and
implementation stage; but states may opt to resolve the dispute through interstate arbitration.
On the other hand, the dispute resolution mechanism for tax-related disputes under IIAs is
fragmented, ranging from domestic court, ADRs (including consultation, negotiation, mediation,
conciliation), conventional international arbitrations (ICSID and non-ICSID arbitrations),
international arbitration with improved or modified procedures, international arbitration with
appeals procedure, and international investment court. Some I[As limit investors’ right to recourse
to ISDS (such as imposing the requirement to exhaust local judicial remedies or to litigate in local
courts for a prolonged time period before turning to international dispute resolutions, establishing
a time limit for submitting ISDS, or narrowing the ISDS subject matter scope), while some IIAs
provide no ISDS at all. In addition to the general procedure, some IIAs prescribed additional

requirements or mechanisms for tax-related disputes.
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Table 20: Comparative Dispute Settlement Mechanisms for Tax-Related Disputes under

the WTO and ITAs

The WTO ITAs

The WTO dispute settlement system *ADRs, such as consultation/negotiation,

mediation, conciliation

* International arbitrations (ICSID and Non-

ICSID Arbitrations)

* International arbitration with improved or

modified procedures

» International arbitration with appeal

procedure

* International Investment Court

* Limiting investors’ right to recourse ISDS
* No ISDS for all investor-state disputes

*Additional requirements for tax-related

disputes

Source: Created by the Author

These findings suggest that substantive investment protection principles and exception
clauses applicable to domestic tax measures of states under IIAs are different from those of the
WTO. The coverage of WTO agreements applicable to domestic taxation is broader but more
uniform than IIAs. In the context of IIAs, any substantive protections can be applicable to domestic
taxation, but they are without a multilateral framework; thus, the extent to which each substantive
protection limits tax sovereignty depends on the language used in each IIA. Furthermore, I1As’
dispute resolution mechanism is fragmented, allowing tax-related disputes to be resolved by
various methods. Altogether, this fragmentation is a critical feature of IIAs, creating uncertainty
for both investors and tax policymakers around the globe in formulating tax policy, enacting and

enforcing tax law, and adjudicating tax disputes in compliance with commitments under each IIA.
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6.2.3 Key Characteristics of Tax-Related Disputes under IIAs and WTO

As to the third question of what key characteristics of tax-related disputes under IIAs are,
and in comparison, with the WTO, what are the similarities or differences, this study presented the
similarities and differences between characteristics of tax-related disputes under I1IAs and the
WTO. Tax-related disputes under IIAs and the WTO share several similarities. First, disputes
under the WTO and ITAs concern compliance of domestic tax measures and public international
economic law. Second, a survey of the ISDS and WTO cases demonstrated that any type of
domestic taxes (such as taxes on income, taxes on consumption, or tax on property) can allegedly
be in breach of WTO law and IIAs, although WTO laws focus on customs duties (tariff). The
complexity arises from the interrelation of several taxes, such as VAT, excise duty, and customs

duty. Third, any of a state’s tax measures (including domestic tax law, tax administrative actions,

and domestic tax dispute resolutions) can allegedly be in breach of both WTO laws and IIAs.

Table 21: Similarities between Tax-Related Disputes under the WTO and I1As

WTO

ITAs

Characteristics of

Compliance of domestic tax

Compliance of domestic tax

Tax Measures

agreement, any type of state’s tax

measures ranging from tax law, tax

Disputes measures with PIL measures with PIL

Type of Domestic *Unless otherwise provides in each | *Unless otherwise provides in

Taxation agreement, all type of domestic | the IIAs, any type of domestic
taxation is subject to the WTO | taxation can be subject to 1IAs.
agreements. *Note that majority of IIAs lack
*Among others, Customs duty is | aclear definition of taxation
more  constrained by  WTO | and are subject to different
agreements interpretation by arbitral

tribunal.
Type of Domestic * Unless otherwise provides in each | « Unless otherwise provides in

each agreement, any type of
state’s tax measures ranging

from tax law, tax administrative




Table 21: Similarities between Tax-Related Disputes under the WTO and IIAs

administrative actions, and tax | actions, and tax dispute

dispute resolution resolution

* Note that Majority of IIAs lack
a clear definition of measures
and are subject to different
interpretation by arbitral

tribunal.

Source: Created by the author

Despite the similarities, several distinctions between tax-related disputes under the WTO
and ITAs also exist. First, tax-related disputes under the WTO must be initiated by WTO members,
while ITAs allow foreign investors to take legal action against states directly. Second, the legal
basis for challenges is different. In the context of the WTO, the GATT, Anti-Dumping Agreement
(Implementation of Article VI of the GATT) (ADA), and Customs Valuation Agreements
(Agreement on Implementation of Article VII of the General Agreement on Tariffs and Trade 1994)
(CVA) are frequently used as the basis for challenging domestic tax measures; while in the context
of ITA, the FET standard and indirect expropriation are used as the basis for challenges. In practice,
the WTO dispute settlements tend to apply consistent standards when reviewing domestic tax
measures, but for [IAs, the standard of review depends on the discretion of each arbitral tribunal.
In the context of the WTO, the losing state must change domestic tax measures in accordance with
the WTO panel or AB rulings, while in the context of ISDS, the losing states are required to pay

compensation to foreign investors.

Table 22: Distinctions between Tax-Related Disputes under the WTO and I1As

WTO ITAs

Disputing parties Inter-State Disputes (only WTO Foreign investor and host states

members)
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Table 22: Distinctions between Tax-Related Disputes under the WTO and IIAs

WTO ITAs
Legal Basis for *WTO agreements applicable to tax | *Substantive investment
Challenge measures (see Table 6.4) protection (see Table 6.4)

* Considering past case, the GATT, | « Considering past case, the
ADA and CVA are frequently used as | FET standard and indirect
basis for challenge domestic tax | expropriation are frequently
measures. used as basis for challenge

domestic tax measures,

Standard of Review Depends on legal provisions and | Depended on discretion of each
standard developed by the WTO | arbitral tribunal.

dispute settlement.

Outcome States must change of domestic tax | States must pay compensation

measures to foreign investors

Source: Created by the author

These findings suggest that tax-related disputes under IIAs and the WTO have both
similarities and differences. The key concern is that, in both contexts, without limitation, any type
of domestic tax measures can be allegedly in breach of the WTO and IIAs. In addition, since the
legal basis for challenges both overlaps and differs under the WTO and IIAs, a single domestic tax
measure can allegedly be in breach of either WTO laws, I1As, or both. Lastly, unlike the WTO,
since tax-related disputes under IIAs are to be resolved by various means, there is a risk that these
different methods of dispute resolution may lead to various interpretations and inconsistent dispute

outcomes.
6.2.4 Tax-Related Commitments of Thailand under the IIAs and WTO

Finally, this study answers the question of what Thailand’s tax and investment policies in
relation to ITAs, as well as the parallels and differences between them and the WTO. It highlighted

similarities and differences between Thailand’s commitments to the WTO laws and IIAs, while
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emphasising the risks of Thailand’s IIAs without the right to regulate exceptions. Thailand’s tax
sovereignty and the country’s commitments to the WTO and I1As are both recognised under the
Constitution of the Kingdom of Thailand, which is the supreme law of the country. Section 62 of
the Constitution sets out the duty of the state to establish a fair tax system on the one hand,**? and
principles on how Thailand can enter into international agreements that impact national
sovereignty on the other hand. By virtue of the Constitution, international trade and investment
agreements classify as treaties that have ‘wide scale effects on the security of economy, society,
».303

or trade or investment of the country’;”"” accordingly, they must be approved by the National

Assembly as section 178 of the Constitution states below:

Any treaty which provides for a change in the Thai territories or external territories over which
Thailand has sovereign right or jurisdiction under treaty or international law or requires the
enactment of an Act for its implementation or has wide scale effects on the economic or social
security of the country or results in a significant obligation on trade, investment or budget of the

country must be approved by the National Assembly.***

Thailand has committed to all the WTO members since 1995, but Thailand has concluded
BITs with 42 countries and TIPs with 28 countries. Subject to the definition provided under each
WTO agreement and IIAs, all types of existing and future Thailand domestic tax measures are
constrained by the WTO agreements and IIAs. However, besides legal principles applicable to
domestic tax measures, major distinctions between Thailand’s commitments to the WTO laws and
IIAs include the right to regulate exceptions and dispute settlement mechanisms. The WTO laws
ensure that members’ right to avail themselves of exceptions is exercised in good faith to protect
legitimate interests, whereas less than half of Thailand’s IIAs provide the right to regulation

exceptions, creating a risk to tax policymakers, legislators, administrators, and adjudicators.

Besides substantive matters, this study further highlights the concern relating to dispute
resolution mechanisms for resolving tax-related disputes under Thailand’s IIAs. As mentioned
above, while tax-related disputes arising from the WTO agreements must be resolved by the WTO

dispute settlement system, dispute resolution for tax-related disputes under Thailand’s 1IAs is

392 Constitution of the Kingdom of Thailand, B.E. 2560 (2017), section 62.
393 Tbid section 178.
304" Tbid section 178 para 2.
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fragmented, ranging from domestic court, ICSID arbitration, non-ICSID arbitration, and both
ICSID and non-ICSID arbitrations. Importantly, none of Thailand IIAs include international
arbitration with improved or modified procedures, international arbitration with appeals
procedures, an international investment court, limitations on investors’ right to recourse to ISDS,

or additional requirements or mechanisms for tax-related disputes, creating risks for the country.

Table 23: Comparative Thailand’s Commitments under the WTO and IIAs regarding

Tax Measures

The WTO ITAs

Types of Taxation | Like other WTO members | *Depending on the context and treaty

language

» Thailand’s 1IAs lack of clear definition of

taxation

Types of Measures | Like other WTO members | *Depending on the context and treaty

language

*Thailand’s IIAs lack of clear definition of

‘measure’
Substantive Like other WTO members | ¢ All substantive investment protection is
Aspects applicable to Thailand’s tax measures

* However, typologies of each substantive

protection depending on each I1As

Right to Regulate | Like other WTO members | * Less than half of Thailand’s provide right
Exceptions to regulate exception and tax carve-out

clause.

* Only 3 out 0f 43 of Thailand’s BITs contain

tax carve outs.

*16 out of 23 Thailand’s’ TIPS contain
public policy exception; 11 out of 23




Table 23: Comparative Thailand’s Commitments under the WTO and IIAs regarding

Tax Measures

The WTO 1IAs

Thailand’s” TIPS contain essential security
exception, and 12 out of 23 Thailand’s’ TIPS

contain tax carve-out.

Dispute resolution | The WTO dispute | * Variation of dispute resolutions depending
for tax-related | settlement system on each ITA.

disputes * None of Thailand IIAs include international

arbitration with improved or modified
procedures, appeal procedure, international
investment court, limit investors’ right to
recourse ISDS, nor additional requirements
or mechanisms for tax related disputes,

creating risks to the country.

Source: Created by the author

More specifically, this study reported that Thailand has been involved in both WTO and
ISDS disputes. As a respondent, Thailand has been involved in four cases with the WTO and in
two cases with the ISDS. There are similarities and differences between WTO and ISDS cases.
Firstly, in the context of the WTO, three of the four cases in which Thailand was a respondent, tax
measures were at the core of the disputes, while the two ISDS cases were not related to tax
measures. Secondly, in the context of the WTO, the ADA, CVA, and GATT 1994 were used as the
basis for complaints against Thailand’s tax measures; while in the context of ISDS, the FET
standard and indirect expropriation were used as the basis for complaints against Thailand’s
administrative actions. Thirdly, the WTO cases were resolved through the WTO dispute settlement
process, but ISDS cases were resolved by international arbitrations (UNICTRAL), though under

different arbitral administrations.
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Table 24: Comparative Thailand’s Past Disputes under the WTO and I1As

The WTO (Thailand as a respondent)

ITAs (Thailand as a respondent)

*DS122 Thailand — Anti-Dumping Duties on
Angles, Shapes and Sections of Iron or Non-

Alloy Steel and H Beams from Poland

*DS370 Thailand — Customs Valuation of

Certain  Products from the European

Communities (EC)

*Walter Bau v. Thailand (the case was
resolved under UNCITRAL rule without an

administering institution,

* Kingsgate v. Thailand (the disputes were

resolved wunder the UNCITRAL rule

administered by the Permanent Court of
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Arbitration)

*DS371 Thailand — Customs and Fiscal

Measures on Cigarettes from the Philippines

* DS507 Thailand — Subsidies concerning
Sugar from Brazil (In this case, several
Thailand’s measures relating to a quota system
and price controls on ex-factory, wholesale, and
retail sales of cane and sugar in the country were

alleged in breach of the GATT 1994, SCM and
AOA)

Source: Created by the author

This finding highlighted the concerns regarding Thailand’s IIAs without the right to
regulate exceptions. While WTO law ensures that members’ right to avail themselves of
exceptions is exercised in good faith in order to protect legitimate interests, less than half of
Thailand’s IIAs provide right to regulation exceptions. Additionally, unlike the WTO, various
methods of ISDS under Thailand’s IIAs, a pro-investor approach, are available; but none of
Thailand IIAs compels improved procedures to balance investor protection with the state’s right
to regulate. Compared to the WTO agreements, Thailand’s right to regulate in the area of taxation
under BITs is very limited, both substantively and procedurally. If a dispute arises, investors can

challenge domestic tax measures on various grounds and under various methods of dispute



resolution, including non-ICSD arbitrations. These practices create risk to tax policymakers,

legislators, administrators, and adjudicators.

Overall, comparing the findings of this study on tax and ISDS to those of the author’s prior
study on an intersection of tax and the WTO reveals the complexity of the intersections between
tax, trade, and investment laws. Similarities and differences of commitments under the WTO and
ITAs on tax sovereignty create difficulties for Thailand’s tax policymakers, legislators,
administrators, and adjudicators to fully comply with the commitments. The following section
seeks to provide some recommendations to mitigate the challenges raised under the WTO and ITAs
and a formulation of tax measures to support trade and investment policies and sustainable

development.

6.3 Challenges and Recommendations for Thailand

To address the challenges arising from the intersection between domestic taxation, the
WTO laws, and IIAs, this research proposes a two-fold course of action: the first is to establish a
more unified and coherent approach towards tax, trade, and investment in the domestic context
(i.e., tax policymaking, tax law drafting, tax law enforcement, and tax adjudication processes); and
the second is to improve existing and future IIAs, in particular to include tax carve-out clause and
special mechanisms for resolving tax-related disputes in a greater number of Thailand’s IIAs.

These recommendations are discussed, respectively.

6.3.1 Domestic Approach: Enhancing the Compliance of Tax Measures with the WTO
Laws and IIAs

6.3.1.1 Tax Policymaking Process

First, at the policy level, it recommends that Thailand should consider developing a more

unified and coherent policy in tax, trade, and investment.

Even though the government’s policy is not subject to the WTO and IIAs, policy
formulation is a critical and fundamental component in ensuring the compliance of domestic tax
measures and international commitments with the WTO and IIAs. The Constitution of the
Kingdom of Thailand B.E. 2560 (2017) (the Constitution), chapter VI (Directive Principles of

Fundamental State Policies) prescribes the broad framework that guides the government in
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formulating public policies,*® and the State Administration Act B.E. 2534 (1991) gives authority
to the Prime Minister, with approval from the Cabinet, to establish a policy subcommittee
responsible for the formulation of public policies in different fields, such as the economy, city,

youth, and education.?%

For matters concerning public finance and taxation, the Ministry of Finance was
established by virtue of the Reorganization of Ministry, Sub-Ministry, and Department Act B.E.
2545 (2002) as the main authority to oversee matters concerning public finance, taxation, treasury,
government property, the operation of state-own enterprise (SOE), or enterprises in which the
state directly owns more than 50 percent of the voting rights, revenue-generating enterprises, as
well as the power to provide loan guarantees for government agencies, financial institutions, and
state enterprises.’”” To serve these duties, three clusters under the Ministry of Finance were

established.

The first cluster is the asset cluster, which contains the Treasury Department and the State
Enterprise Policy Office. The second cluster is the revenue cluster, which includes the Customs
Department, Excise Department, and Revenue Department. The third cluster is the Expenditure
and Liability cluster, which contains the Comptroller General's Department and the Public Debt
Management Office (PDMO). Additionally, government units not part of a cluster include the

Office of the Minister, the Office of the Permanent Secretary, and the Fiscal Policy Office (FPO).
308

In respect to tax policy formulation, the Fiscal Policy Office, an agency of the Ministry of
Finance, studies, analyses, research, and participates in policy formulation. Furthermore, it
manages operations regarding fiscal policies, tax policies, monetary and financial system policies,
coordination with IGOs (e.g. the Work Bank, IMF, and Asian Development Bank), saving and
investment policies, economic policies (including the performance of economic analysis by
macroeconomic models, policies on regional economic integration, and multilateral negotiation

policy). Finally, it performs supervision of and coordination with offices of economic and financial

395 Constitution of the Kingdom of Thailand, B.E. 2560 (2017), chapter V.

306 Act on Rules for Public Administration of the State B.E. 2534 (1991).

307 Reorganization of Ministry, Sub-Ministry, and Department Act B.E. 2545 (2002).

308 Ministry of Finance, Organization Info <http://www?2.mof.go.th/government agencies.htm.> accessed 1 May
2025.
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counsellors abroad.>®”

The Fiscal Policy Office consists of experts specialising in formulating
tax policies, but it lacks experts in international trade and investment laws. This may lead to the

noncompliance of domestic taxation with commitments under the WTO laws and IIAs.

This study provides four possible methods for draughting coherence policy to address the
issue. The fundamental concept is the creation of a Ministry of Economy to deal tax, trade, and
investment concerns. The Deputy Prime Minister for Economics should be responsible for
formulating tax, trade, and investment policies. The Fiscal Policy Office should consider
appointing specialists in taxation, commerce, and investment to guarantee that tax strategies adhere
to international laws. Ultimately, collaboration between the Fiscal Policy Office and other
governmental entities involved in trade and investment would alleviate the difficulties stemming

from the interplay of domestic taxation and international trade and investment regulations.
6.3.1.2 Tax Law Drafting Process

Second, with respect to the legislative process, it is recommended that additional review
mechanisms for both primary and secondary legislation be established to mitigate the concerns

arising from the intersection between tax measures, the WTO, and IIAs.

Similar to most countries around the world, the tax law system is complex, as it consists of
comprehensive primary legislation (Acts of the Parliament) and subordinate legislation (made
under the authority contained in Acts of Parliament). As discussed, any level and form of domestic
tax law can be alleged to breach the WTO and IIAs; thus, the legislative process is critical in
ensuring the compliance of domestic taxation with international commitments under the WTO and

IIAs.

In Thailand’s system, the tax law drafting process is governed by the Constitution.>!?

For primary legislation, a tax bill is considered a ‘money bill” according to the Constitution'! and
is therefore subject to special requirements. According to section 134 of the Constitution, a money

bill is a measure that contains provisions dealing with any of the following matters:

309 Fiscal Policy Office, About FPO <https://www.fpo.go.th/main/Home.aspx.> accessed 1 May 2025.
310 Constitution of the Kingdom of Thailand, part 7.
31 Ibid section 143.
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(1) the imposition, repeal, reduction, alteration, modification, remission, or regulation of taxes or

duties.

(2) the allocation, receipt, custody, payment of the State funds, or transfer of expenditure estimates

of the State.

(3) the raising of loans, or guarantee or redemption of loans, or any binding of State’s properties.

(4) currency. 312

If there is any uncertainty about whether a law is a money bill that requires the Prime
Minister's approval, a joint sitting of the President of the House of Representatives and the
Presidents of all its standing committees shall have the authority to decide on it.>'* Following this,
the President of the House of Representatives will convene a joint session to consider the case
within fifteen days of its occurrence. The joint sitting's resolution under paragraph two shall be
decided by a majority vote. In the event of a tie vote, the President of the House of Representatives

will cast an additional vote.

Unlike other bills that may be introduced by not less than twenty-five members of the
National Legislative Assembly, the Council of Ministers, or the National Reform Council, money
bills must be introduced only by the Council of Ministers.>!'# The bill must subsequently pass both

Houses of Parliament (the House of Representatives and the Senate)*"

before it proceeds to the
Constitutional Court, where it is reviewed for consistency with the Constitution.>!® After a bill has
been approved by the National Assembly, the prime minister presents it to the monarch (the King)
for royal assent.*!” Following the King’s assent, it is published in the Government Gazette and
comes into force.*'® Thailand’ primary tax legislation includes, for example, the Signboard Tax

Act B.E. 2510,°"° the Petroleum Income Tax Act B.E. 2514 (as amended),”®° the Revenue Code,’?’

312 Ibid para 2.

313 Tbid para 3.

314 Ibid section 142.

315 Tbid sections 146-149.

316 Tbid part 8.

317 Ibid sections 150.

318 Tbid sections 151-153.

319 Signboard Tax Act B.E. 2510.

320 petroleum Income Tax Act, B.E.2514 (1971) (as amended).
21 Revenue Code.
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the Inheritance Tax Act B.E. 2558 (2015),’ the Excise Act B.E.2560 (2017),°?* the Customs Act
B.E.2560 (2017),°** and the Land and Building Tax Act B.E. 2562 (2019).%

Each of Thailand’s primary tax legislations confers a government body or person to enact
subordinate legislation supplementing acts of the parliament. In Thailand, subordinate legislation
can take different forms and levels, including emergency decrees, royal decrees, ministerial
regulations, ministerial notifications, departmental notifications, and, in some cases, orders,
regulations, rules, schemes, or guidance issued by the Director-General of each government

authority, as summarised in the table below.

Table 25: Thailand’s Tax Legislations subject to the WTO and IIAs

Levels Forms Enactment Process

Primary Legislation Acts of Parliament As stated above, acts of parliament require
approval from the National Assembly,
subsequent assent from the King, and
publication in the Government Gazette prior

to being put into effect.

Governmental Level Emergency Decree An emergency decree is proposed by the
cabinet. After the emergency decree has been
approved by the cabinet, the prime minister
presents it to the monarch for royal assent.
Following the King’assent, it will be
published in the Government Gazette, and
enters into force without an approval from

the parliament.

Royal Decree A royal decree is proposed by the Minister of
each Ministry under the power conferred by

the Constitution, Act of the Parliament of

322 Inheritance Tax Act B.E. 2558 (2015).

323 Excise Tax Act B.E. 2560 (2017).

324 Customs Act B.E. 2560 (2017).

325 Land and Buildings Tax Act, B.E. 2562 (2019).
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Table 25: Thailand’s Tax Legislations subject to the WTO and IIAs

Emergency Decree. After the cabinet’s
approval, the prime minister presents it to the
monarch for royal assent. Following the
King’s assent, it will be published in the
Government Gazette, and enters into force

without an approval from the parliament.

Ministerial Levels

Ministerial Regulation

A Ministerial Regulation is proposed by the
Minister of each Ministry under the power
confer by Act of the Parliament, or
Emergency Decree. After the cabinet’s

approval,  ministerial  signatory  and
announcement in the Government Gazette, it

enters into force.

Ministerial

Notification

Ministerial Notification is enacted by the
Minister of each Ministry under the power
conferred by Act of the Parliament without.

approval from the cabinet.

Departmental Level

Department

Notification

Departmental Notification is enacted by the
Department under the power conferred by
Act of the Parliament, or subordinate
legislation which are in higher level. In most
cases, it provides details in relation to

specific matters.

Notification of the

Director-General

Notification of the Director-General is
enacted by the Director-General of each
Department under the power conferred by
Act of the Parliament, or subordinate
legislation which are in higher level. In most

cases, it provides details (such as rules,
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Table 25: Thailand’s Tax Legislations subject to the WTO and I1As

procedures, or condition, or explanation) in

relation to specific matters.

Rules or Regulations | Rules or regulations is enacted by the
Director-General of each Department under
the power conferred by Act of the
Parliament, or subordinate legislation which

are in higher level.

Source: Created by the author

Since all levels of tax law can be challenged under the WTO and IIAs, it is suggested that
legislators should consider commitments under IIAs and the WTO when drafting tax laws. An
additional review mechanism for both primary and secondary legislation may be established to
mitigate the concerns raised. Special attention should be paid to subordinate tax legislation enacted
by government bodies or persons without approval from the parliament. Without a review
mechanism, there is a high likelihood that subordinate legislation will not be in line with the

commitment under the WTO and I1As.

6.3.2.3 Tax Administration

Third, it is recommended that, at the administrative level, there should be a mechanism
ensuring that all levels of tax administrators and other relevant government authorities take the
WTO and IIAs commitments into consideration when enforcing tax laws. In Thailand, the State
Administration Act separates government agencies into central, provincial, and local levels. All
levels and forms of administrative actions concerning the conduct of tax administrations (such as
tax assessments, tax audit, issuance of tax notices, tax collections, and tax refunds) can be alleged
breaches of the WTO and IIAs. Thus, it is critical to ensure the compliance of administrative

actions with international commitments under WTO and IIAs.
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Table 26: Thailand’s Tax Administration subject to the WTO and I1As

Tax Administration WTO ITAs
Ministry of Finance/Other Government Authorities N N
Central Tax/Other Authority N N
Provincial Tax/Other Government Authorities N N
Local Tax/Other Governmental Authorities N N
Others N N

Source: Created by the author

At the central level, the Ministry of Finance is empowered to oversee various matters
concerning public finance and taxation as well as revenue generation. With respect to revenue
generation, the three main tax administrations are the Revenue Department, the Excise
Department, and the Customs Department.3?® The Revenue Department is in charge of the
collection of taxes based on income and domestic consumption as provided under the Revenue
Code, namely, personal income tax, corporate income tax, value added tax, specific business tax,
and stamp duties,**” as well as related laws, including the inheritance tax*?® and petroleum income

329

tax®? as well as negotiation with other countries on DTAs to promote trade and investment.>*°

The Customs Department is in charge of the collection of the customs tariff levied by the
Customs Department itself or of taxes and duties on behalf of other departments that are levied on
imports and exports. It is additionally responsible for the promotion of exports through tax
measures and services, such as tax refunds and compensation, and for supporting and approving
the establishment of bonded warehouses and container yards outside the Bangkok port in
adherence to the government policy regarding the facilitation of international trade.**! The Excise
Department is accountable for excise tax collection and carrying out suppression activities to

ensure strict law enforcement.**? Furthermore, other government authorities are empowered to

3% Act on Rules for Public Administration of the State B.E. 2534 (1991).

327 Revenue Code.

328 Inheritance Tax Act B.E. 2558 (2015).

325 Petroleum Income Tax Act B.E. 2514 (as amended).

330 The Revenue Department, Double Tax Treaties < https://www.rd.go.th/english/766.html > accessed 1 May
2025.

31 Customs Act B.E. 2560 (2017).

332 Excise Tax Act B.E. 2560 (2017).
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collect particular types of tax; for example, the Ministry of Interior and Ministry of Finance are
empowered to enforce the Land and Building Tax Act.**? Other government authorities including
the BOI,** the Industrial Estate Authority of Thailand,**> the Committee on Competitiveness,**®
and the EEC*¥ have the power to grant, reject and/or withdraw tax incentives for foreign investors
under investment laws. Each authority is further subdivided into regional, provincial, and local

levels according to the relevant legislation.

Within the domestic legal framework, administrative actions of state agencies or public
officials can be reviewed by the Administrative Court of Thailand, which is composed of two tiers:
the Administrative Courts of First Instance and the Supreme Administrative Court.**® Although
the Thai Administrative Court has specialisations in reviewing administrative actions against
domestic public laws, there is no review mechanism ensuring that tax administrative actions
comply with the WTO laws and IIAs. Thus, it may be worth exploring options (such as establishing
internal written guidelines or a handbook of best practices) to build awareness within government
ministries, agencies, and local or sub-national government entities regarding Thailand’s
obligations under the WTO and investment treaties and the potential impact that administrative
actions may have on investors. This mechanism could serve to minimise the risk of ISDS claims

on the basis of administrative actions.

6.3.2.4 Tax Adjudication Process

Finally, it is recommended that there be a mechanism in the adjudication process ensuring
that all levels of tax adjudication (such as administrative review and judicial appeal) take the WTO
and ITAs commitments into consideration when adjudicating tax disputes. Under Thailand’s
framework, tax disputes arise when taxpayers disagree with tax authorities. To resolve these
disputes, Thailand’s tax laws provide for administrative review and judicial appeals processes.
Administrative review aims to ensure that tax collections made by tax authorities comply with the

rule of law and help minimise tax court caseloads.* Under the current framework, various

333 Land and Buildings Tax Act, B.E. 2562 (2019).

34 Investment Promotion Act of B.E. 2520 (1977) (as amended).

335 Industrial Estate Authority of Thailand Act B.E. 2522 (1979).

36 National Competitiveness Enhancement for Targeted Industries Act, B.E. 2560 (2017).

337 Eastern Special Development Zone Act B.E. 2561 (2018).

38 Act on Establishment of Administrative Courts and Administrative Court Procedure B.E. 2542 (1999).

339 Chakapong Kearod, Legal Issue regarding Administrative Review Tribunal under the Revenue Code (Independent
Study, Faculty of Law, Ramkhamhaeng University, 2021) 1-2.



administrative review processes are available, including administrative review under the Revenue
Code,*® the Customs Act,**' the Excise Act,** the Inheritance Tax Act*® and the Land and
Building Tax Act.>** Following administrative review, Thailand provides for the Central Tax Court
of Thailand, which is a specialised court that has jurisdiction to resolve tax disputes, the Court of

Appeals of Thailand, and the Supreme Court of Thailand.>*’

Table 27: Thailand’s Tax Dispute Procedures subject to the WTO and I1As

Tax Dispute Resolution WTO ITAs
Administrative Review Procedures N N
The Central Tax Court of Thailand \ \
The Court of Appeals of Thailand N N
The Supreme Court of Thailand N N
Other methods, such as tax mediation (if available) N \

Source: Created by the author

Since all levels of tax adjudication are subject to the WTO and IIAs, it may be worth
exploring options to build the awareness of tax adjudicators regarding Thailand’s obligations under
investment treaties and the potential impact that tax adjudication may have on investors. This
mechanism has the potential to minimise the risk of ISDS claims on the basis of the tax

adjudication process.

6.3.2 International Approach: Enhancing the Compliance of Tax Measures with the

WTO Laws and ITAs

Along with the domestic approach, the international approach is necessary to enhance the
compliance of Thailand’s tax measures with the WTO laws and IIAs. However, at the international

level, the WTO laws and IIAs possess different characteristics. While the WTO is a multilateral

340 Revenue Code.

31 Customs Act B.E. 2560 (2017).

342 Excise Tax Act B.E. 2560 (2017).

343 Inheritance Tax Act B.E. 2558 (2015).

344 Land and Buildings Tax Act, B.E. 2562 (2019).

35 Act for the Establishment of and Procedure for Tax Court B.E. 2528 (1985).
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trade agreement, IIAs are constituted by bilateral and regional agreements. Based on these distinct

characteristics, three key recommendations have been developed as follows.

6.3.2.1 Ensuring the Compliance of Tax Measures with the WTO Laws Through the
Trade Policy Review Mechanism (TPRM)

The first recommendation is to improve the compliance of domestic tax measures with the
WTO laws through the Trade Policy Review Mechanism (TPRM) under the WTO framework.>4¢
The TPRM aims to facilitate adherence by all members to rules, disciplines, and commitments
made under the multilateral trade agreements. Under the TPRM, the trade policies and practices
of all WTO members are subject to periodic review by the Trade Policy Review Body. After the
review, the reports (i.e., a report supplied by the member under review and a report drawn up by
the WTO Secretariat), together with the minutes of the meeting of the Trade Policy Review Body,
will be published.>*” Although the TPRM is not intended to enforce specific obligations under the
WTO agreements or to settle the dispute, by publicly evaluating a member’s trade policy or
practices, the TPRM, at least, plays a crucial role in enhancing the compliance of tax policy and

practices with WTO law and preventing possible disputes.

6.3.2.2 Ensuring the Compliance of Tax Measures with Thailand’s Existing I1As

The second recommendation is to reinforce the compliance of domestic tax measures with
existing [IAs by establishing a mechanism to monitor the implications of each IIA on Thailand’s
domestic tax measures. In this respect, collaboration (including mutual agreements, establishment
of common objectives, and sharing of information or knowledge) between government authorities
(specifically, the Ministry of Finance and Ministry of Foreign Affairs) will alleviate the issues
arising from the intersection between domestic taxation and investment protection under IIAs.
However, reflecting the complexity of IIAs, unlike the WTO laws, Thailand’s I[IAs were concluded
in different forms including BITs, FTAs, EPAs, Association of Southeast Asian Nations
(ASEAN)’s FTAs, and ASEAN’s investment agreements. Substantive investment protection, the
right to regulate exceptions, tax carve-out, and tax-related dispute resolution vary among each.

Among these, special attention should be paid to older-style BITs without the right to regulate

346 Marrakesh Agreement Establishing the World Trade Organization.
37 WTO, Trade Policy Review Mechanism as Amended by the General Council: Revision, effective as of 1 Jan.
2019 < https://www.wto.org/english/docs_e/legal e/29-tprm_e.htm> accessed 1 May 2025.
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exceptions, which dominate in terms of the number and potential exposure to ISDS claims and
damages. Even though tax carve-out clauses are available under the two older-style BITs, Thailand

must still be aware of the applicability of certain investment protections on domestic tax measures.

Thailand’s FTAs/EPAs with investment chapter and ASEAN and ASEAN+’s investment
agreements are likely to provide greater policy space through right to regulate exceptions and/or
tax carve-out clauses. With respect to Thailand’s FTAs/EPAs and ASEAN+’s FTAs/EPAs, the
government should be aware that even these types of exceptions give policy space to Thailand to
a certain extent via the right to regulate exceptions. Previous WTO and ISDS cases suggested that
in order to successfully invoke these types of exceptions, states must meet the requirements
prescribed under each treaty, which was not easy to do. With regard to ASEAN and ASEAN+’s
investment agreements containing tax carve-out clauses, Thailand must still be aware of the

applicability of indirect expropriation and free transfer on domestic tax measures.

Overall, the government should assess whether it is appropriate to renegotiate, update, or
amend Thailand’s existing investment treaties to bring them in line with the country’s current
economic policies (i.e., the Thailand 4.0 economic model and the emphasis on sustainability).
However, it may not be easy, as renegotiating existing I[As requires time and resources; thus,
governments may use other options as appropriate, such as replacing older BITs with new BITs.
The termination of existing BITs without the right to regulate exceptions may be appropriate in

SOme Cases.

6.3.2.3 Balancing the Right to Regulate and Investor Protections under Future IIAs
Through Substantive Investment Protection, Tax Carve-Out, and Special Mechanisms for

Tax-Related Disputes

The third recommendation is to balance tax sovereignty and investor protections in
Thailand’s future investment treaties. Although negotiations of future IIAs (as well as
renegotiations of existing ones) will need to be tailored on the basis of each individual country,
this research proposes that at least four points should be taken into consideration: first, the policy
rationale of IIAs in promoting sustainable development; second, clarification of substantive
investment protections; third, inclusion of tax carve-out and right to regulate exceptions; and,
fourth, improvement of ISDS as well as the inclusion of special mechanisms for tax-related

disputes.
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On the policy level, policymakers should consider the costs and benefits of IIAs and their
potential impact on Thailand’s legitimate tax measures, together with foreign and domestic
investors, and potential exposure to ISDS claims and damages. If the benefits of new IIAs
outweigh the risks, the government should specify the policy rationale of IIAs in promoting
sustainable development to bring them in line with Thailand’s 4.0 economic model and the
emphasis on sustainability. Following the policy rationale, the government should improve clarity
on substantive investment protections. Among other concerns, clarity of the definition of ‘taxation’
under IIAs and the greater specification of investment protection provisions applicable to domestic
taxation would help to reflect government intent more effectively and assist tax policymakers, tax
law drafters, administrators, and adjudicators in bringing tax measures in compliance with a
treaty’s commitment. Optionally, the government may consider including interpretative statements

or joint interpretative statements in the treaty.

Third, the most obvious technique to balance tax sovereignty and investor protections is to
include the right to regulate exceptions and tax carve-out clauses in the new IIAs. An examination
of global IIAs suggested that there is a wide range of the right to regulate exceptions and tax carve-
out provisions, which ensure policy space for government regulation. Thailand can take this range
of pro-investors to pro-state approaches into consideration. As summarised in the table below,
among these options, a full tax carve-out without exception tends to provide a high level of
protection for tax sovereignty, but it may discourage foreign investment. Since foreign investors
invest in Thailand, but more Thai investors invest abroad, this research is of the view that a
combination of the general exceptions (adapted WTO style) could potentially provide a right

balance in protecting the interests of those overseas as well as of the Thai government at home.

Table 28: Options for Preserving Thailand’s Tax Sovereignty under I1As

Exception Clauses Spectrum

No Right to Regulate Exception

General Exception (Classic WTO Style)

General Exception (Adapted WTO Style)
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Table 28: Options for Preserving Thailand’s Tax Sovereignty under IIAs

Exception Clauses Spectrum

Essential Security Exception (non-self-judging)

Essential Security Exception (self-judging)

Partial Tax Carve-Out

Full Tax Carve-Out with Claw Back Cluse

Full Tax Carve-Out without Exception

Source: Created by the author

Besides substantive matters, Thailand’s IIAs negotiator may consider improving ISDS and
including a special mechanism for resolving tax-related disputes under Thailand’s future I1As. A
global overview of IIAs suggested various ISDS reform options, ranging from ADRs
(consultation, negotiation, mediation, conciliation), international arbitration with improved or
modified procedures, international arbitration with an appeal procedure, and international
investment court. Some I[As limit investors’ right to recourse to ISDS (such as imposing a
requirement to exhaust local judicial remedies or to litigate in local courts for a prolonged time
period before turning to international dispute resolutions, establishing a time limit for submitting

ISDS, or narrowing the ISDS subject matter scope), while some IIAs provide no ISDS at all.

Table 29: Options for Resolving Thailand’s Tax-Related Dispute under ITAs

Exception Clauses Spectrum

ADRs

Conventional International Arbitrations
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Table 29: Options for Resolving Thailand’s Tax-Related Dispute under I1As

Exception Clauses Spectrum

International Arbitration with Improved Procedure

International Arbitration with Appeal Mechanism

International Investment Court

Limiting Investors’ right to recourse international

dispute resolution

Special mechanisms for tax-related disputes

No ISDS

Source: Created by the author

Since tax is such an important public policy, Thailand’s IIAs negotiator may consider
imposing special mechanisms specifically applicable to tax-related disputes in addition to general
ISDS. A global overview of IIAs suggests that in addition to general ISDS procedures, some I1As
prescribe additional requirements or mechanisms for tax-related disputes. The special
requirements can be included in several stages (i.e., ADRs stage, before, or after submitting the

claims to international arbitrations).

Table 30: Options for Extra Mechanism for Resolving Tax-Related Disputes under IIAs

Stage Special Requirement on tax-related investment disputes

ADRs Stage A requirement on states to initiate consultation, such as to determine

whether the measure at the issue is ‘taxation’ measures, or whether

the tax measures are constituting ‘indirect expropriation’.
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Table 30: Options for Extra Mechanism for Resolving Tax-Related Disputes under IIAs

Stage Special Requirement on tax-related investment disputes
Before submitting the A requirement to exhaust the competent authorities before turning to
claims to international international arbitration, such as the investor shall refer the issue to
dispute resolutions the Ministry of Finance of both Parties to determine whether the

investor may submit its claim to international arbitration.

After submitting the The tribunals must take into consideration of decisions of members
claims to international states regarding tax measures/expropriation.

dispute resolutions

Source: Created by the author

All in all, domestic and international approaches together will help address the challenge
arising from the intersection between domestic taxation, the WTO laws, and [IAs. On the one hand,
an increase in awareness of commitments under WTO laws and IIAs in tax policymaking, tax law
drafting, tax law enforcement, and tax adjudication processes will improve compliance of tax
measures with WTO laws and IIAs from within. On the other hand, improving IIAs, particularly
the clarity of subjective investment protection, and including tax carve-out clauses as well as
special mechanisms for resolving tax-related disputes in I1IAs, will balance tax sovereignty with
investment protection. In practice, negotiations of future IIAs will depend on the dynamics
between Thailand and its investment partners. Accordingly, a party’s bargaining power can
significantly shift the outcome of negotiations, leading to more advantageous positions for those
who possess greater leverage. As a final note, this research is of the view that, as Thailand is a
developing country, negotiation via ASEAN+ may be more effective in addressing a power

imbalance than individual negotiation of future IIAs, FTAs, or EPAs.




6.4 Conclusion and the Path Forward

In conclusion, this research provided a systematic legal comparison of the limitations of tax
sovereignty under IIAs and the WTO laws, reviewed implications on Thailand’s tax system, and
proposed the policy actions that are needed to address these challenges and support trade,
investment, and sustainable development, while also preventing possible tax-related disputes
under IIAs and the WTO. This examination leads to four main conclusions and a two-fold

recommended course of action as follows:

First, the WTO laws and IIAs are international legal frameworks that aim to promote
economic liberalisation in a neoliberal world by limiting the abilities of states to design and
implement tax policies to a certain extent. However, the key distinction is that while the WTO has
a clear objective to balance trade liberalisation with legitimate states’ right to regulate, the first-
generation IIAs focused on investment protection rather than balancing states’ right to regulate
with investment protection. At present, the states’ objective of enhancing IIAs’ functions to
achieve a balance between investment protection and sustainable development is found only in

certain FTAs with an investment chapter and the new-generation I1As.

Second, the coverage of WTO laws limiting states’ right to regulate in the areas of taxation
is much broader than that of IIAs; but, as a multilateral agreement, they are applicable to the
WTO’s members’ tax measures consistently. By contrast, although only eight standards of
protection under I[As are applicable to domestic tax measures, each standard of protection may be
drafted differently in each IIA. An additional complexity is that, unlike the WTO laws, the right
to regulate exceptions under IIAs is not uniform. They range from the pro-investor approach (no
right to regulate exceptions) to the pro-state approach (full tax carve-out from IIAs). Unlike the
WTO dispute settlement system, dispute resolution mechanisms for tax-related disputes under [1As
are also fragmented, ranging from the pro-investor approach (ADRs and international arbitration)

to the pro-state approach (no ISDS available).

Third, tax-related disputes under the WTO and IIAs concern compliance of domestic tax
measures and public international economic law. Any type of domestic taxation and tax measures
(tax law, tax administrative actions, and tax dispute resolution) can allegedly be in breach of the
WTO and IIAs. Despite similarities, the crucial distinction between tax-related disputes under the

WTO and ITAs is that while the dispute under the WTO is interstate, the parties to the disputes
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under IIAs are investors and states. The legal principles invoked, and the characteristics of alleged
tax measures are also different. In the context of the WTO, discriminatory tax was most
challenged; while in the context of ISDS, unfair domestic tax was most challenged. The remedy
under the WTO is to change domestic tax measures or retaliation, while under the IIAs the losing

states are required to pay compensation to foreign investors (taxpayers).

Fourth, Thailand’s commitments under both the WTO laws and I1As have some similarities
and differences. All types of Thailand’s domestic taxation and tax measures are constrained by the
WTO laws and I1As. However, while WTO laws ensure that members’ right to avail themselves
of exceptions is exercised in good faith in order to protect legitimate interests, less than half of
Thailand’s 1IAs provide right to regulation exceptions. Moreover, while tax-related disputes
arising from the WTO agreements must be resolved by the WTO dispute settlement system, tax-
related dispute resolutions under Thailand’s IIAs are fragmented. In addition, none of Thailand’s
ITAs include international arbitration with improved or modified procedures, appeal procedure,
international investment court, the limitation of investors’ right to recourse to ISDS, or additional
requirements or mechanisms for tax-related disputes. These features of Thailand’s [TAs create high

risks to tax policymakers, legislators, administrators, and adjudicators.

The recommendations proposed were twofold. It is argued that both domestic and
international approaches are needed to address the challenges described above. First, it is important
for Thailand’ tax policymakers, tax legislators, tax administrators, and adjudicators to take IIAs
and WTO laws into consideration in tax policy formulation, tax law drafting, tax enforcement, and
tax adjudication processes. Second, Thailand’s investment treaty negotiators should consider ways
in which they can guarantee a higher degree of legitimate regulatory freedom while attracting
sustainable and quality FDI. Among others, the options suggested in this research included
improving the clarity of the definition of taxation, strengthening substantive investment
protections, and including right to regulate exceptions and tax carve-outs, as well as a special

mechanism for tax-related disputes in Thailand’s IIAs.

Bringing together the findings, comparative analysis, implications, and recommendations,
this research resolves important questions and contributes new perspectives to the study of the
intersection between taxation, international investment law, and international trade rules under the

WTO. Alongside the findings, the suggested recommendation could contribute to the field of tax
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law on policymaking and practical levels and thereby help Thailand to design tax measures that
support trade and sustainable development and avoid future disputes under the WTO and ISDS.
Through comparative analysis, this research reports only a broader picture of the intersection
between domestic taxation, ITAs, and WTO rules; thus, further analyses in greater detail on certain
issues mentioned in this research, such as definitions of tax measures under domestic law, IIAs,
and WTO would be beneficial. It is also proposed that suitable standards of reviews for taxation
policies in the context of I[As, tax carve-out clauses, and unique procedures for resolving tax
disputes that balance tax sovereignty and investment protection are the areas that still have
potential for improvement. Moreover, since domestic and international law can limit tax
sovereignty, a comparative study of the limitation of tax sovereignty under the Constitution and
other public international laws, or of the intersection between international frameworks, such as
the implementation of Base Erosion and Profit Shifting (BEPS), DTAs, 1IAs, and the WTO, as

well as their dispute resolutions, would be beneficial to the fields of tax, trade, and investment.
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Inheritance Tax Act B.E. 2558 (2015)

Investment Promotion Act of B.E. 2520 (1977) (as amended)
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LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc v Argentine Republic,
(Decision on Liability) (ICSID Arbitral Tribunal, Case No ARB/02/1, 3 October 2006)
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6 July 2020).

Veteran Petroleum v. Russia Veteran Petroleum Limited v. The Russian Federation (Final Award)

(PCA Case No. 2005-05/AA228, 18 July 2014)

loan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack
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