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Abstract

The objective of this paper is to study problems that may arise from the
ambiguity of Scientific Whaling under international law. There is still some ambiguity
around the meaning of Scientific Whaling while considering the relevant provisions of
the 1946 International Convention for the Regulation of Whaling and the interpretation
and application of the Convention by the International Court of Justice (“ICJ”) in the
case of Whaling in the Antarctic (Australia v Japan, New Zealand intervening). In this
regard, the author is of the view that the rules on this matter are still unclear. Likely,
States Parties to the 1946 International Convention for the Regulation of Whaling may
claim that they hunt whales on the pretext of whaling for scientific research, despite the
real intent being to hunt whales for commercial whaling. The author argues that such

problems may be solved by defining Scientific Whaling in soft law to clarify the concept.

Keywords: Scientific Whaling, International Convention for the Regulation of Whaling,

the International Whaling Commission, the Commercial Whaling Moratorium



OsensUdmacts UMdNeNaaUISFoS mj/ UA 16 QUUA 2 NSNMIAW - SUOIAL W.A. 2566 27
)

1. UNU"

Tugailaqiiu dszaiansenanadszmalalinnunsentinien NaATY18 1
neevinmuadlininennsa s axdiuldann Angnssamsanamszialssing
(The International Whaling Commission) VLL%’;?miﬁﬁmth%amwim%wmﬁmﬁ
(The Commercial Whaling Moratorium) FefualTafumaunt A.r. 1985 NIty
naniiensAsamneAne mani el Feydoyonrendnalssinadndaanginoed
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® International Convention for the Regulation of Whaling, 2 December 1946, 161 UNTS 72
[hereinafter Convention for the Regulation of Whaling 1946], lsag Mums desdias, “dafiansilunis
dnlunAwiseydymissninalssmadisenginosinnsanan a.a. 1946 aeslsenalng,” @Gnendinus
Wyavtingn AuslfAans smanenaasssudans, 2562). Lay Mund dasidies, “daRansnnlu
madnflunAuiseydygrsendnalszmadnsan ngunosinisa1nw a.A. 1946 sastsundlng,” 997477

IRAIARTNYIINENAEYINE 9, 2. 11 (2563-2564): 90-121.
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2.1 WaluINIsERINguangseudelszinalunisAnasanwluganau
A.A. 1946

WadnsimumalulatlunisanweaugIna e uauwgna LR INTY
e tlsemANINgadeauNITaIWAIEN AT TN S I UUAND N AND AILIAN
NNTANNWIINUINNTAGAAABN TN AUTATY YN TENdNanu

Tl A.A. 1931 FgniAasliviendyiieadesiunisaiweluwsnau
Tagiflefiiase zudngiszasAresaydyynszndnslszinadafoanginoe
N1TANW A.A. 1931 (The 1931 Convention for the Regulation of Whaling)® ‘fgﬂﬁﬁ

® Lisa Kobayashi, “Lifting the International Whaling Commission’s Moratorium on Commercial
Whaling as the Most Effective Global Regulation of Whaling,” Environs: Environmental Law and Policy Journal
29, no. 2 (2006): 180.

* lbid.

° lpid., 181.

° Malgosia Fitzmaurice, Whaling and International Law (Cambridge: Cambridge University
Press, 2015), 4

" lbid.

® Convention for the Regulation of Whaling 1931, Sep. 155 ,1931 ,24 L.N.T.S. 349 [hereinafter
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aghdlsfiniy faudfaziinenangunasilunisaunansanmesidlaifadiu w
Tuynnasrindgnsiiugn meviheydnyanetuusnlidssauanndiialunisuily
foymanniin LﬁmmnmiﬁmmmmeNfauﬁmmwﬁuﬁﬁ%ﬁﬁm Na1AB ANATES
eTiaiti iy ﬂummmvﬂiw (Right whales)' LLm"Lammimmwmmmu (Blue
whales) LazaWMAYABN (Humpback whales) (lusi AnillalldSmenasnmsmTasy
uazunadinmd LA siiuiusns dudetdndle uananil tnieins
14 Tonnessen and Jansen fsflAnnaifiudn sunaieydygetiusnadlilszan
pondasnnTnidasann guasaununiiiadas e1fi fjuacLFEmiaidugaia
Aearuawlaifianudulaluszuy metmuaauanlaas ﬂﬂﬂiﬁﬂ%ﬁmﬁ/mﬂﬁjﬁ

ﬁfmmmfﬁuﬂ p.A. 1937 %ﬁmﬁ?mirﬁfﬁwmwmnmdﬁﬁwd’nﬁamgmmeﬁ

mimmw fm_l‘]_m 2 (The 1937 International Agreement for the Regulation of Whaling)'®
Lmeuuummmmmfauum 2 Alufidsv@nsniwguimeany Lu@q@ﬁﬂ@ﬁLMmlu@ﬂwmu

meﬂuﬂumé@mwﬂpfaumm AR NI ﬂ']_lsl,‘ﬂN ANNEAULE LLE\]ﬂN&I&I’] mmﬂulfmmiww

Convention for the Regulation of Whaling 1931].

° Fitzmaurice, Whaling and International Law, 18.

'° Convention for the Regulation of Whaling 1931, Article 9.

" Convention for the Regulation of Whaling 1931, Article 8.

'? Convention for the Regulation of Whaling 1931, Article 4, Article 5

'® Kobayashi, “Lifting the International Whaling Commission’s Moratorium on Commercial
Whaling as the Most Effective Global Regulation of Whaling,” 186.

' ibid.

'® Johan Nicoley Tonnessen and Arne Odd Johnsen, The History of Modern Whaling, trans.
R.I. Christophersen (Canberra: Australian National University Press, 1982), 406, quoted in Fitzmaurice, Whaling
and International Law, 7.

'® INTERNATIONAL Agreement for the Regulation of Whaling, 8 June 1937, 190 LNTS 79.

" Fitzmaurice, Whaling and International Law, 26.
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2.2 NM3ANATaIWMElRaYFyITEudelsTimATIAaangInmeinisan
W A.A. 1946

ilesann AassEndnadszng 2 atusenans sediteunnies st Tull
A.A. 1946 F5NARSLAVINBUATYNTENINLTENATIAENNUNITANW A.A. 1946
f‘ﬁu°Lmﬂﬁmiﬁﬂiumiﬁmﬁmmiu,ma@ﬂﬂgmm@ﬁmu@Nmizhmwwmmlmg 12 1iln"®
ﬁmuﬁublﬁquﬁmmumﬁuﬁ laansutladeaunnsaseinsnassenanalssinems
yia 2 ety nanafe Smsduarasiaunslvnynada wenaintiu AngnsTaNIzeN
MNTENINUIENA (The International Whaling Commission) £93881U1ANAUAINUIU
{Ade sl anaae®

aile wfdragfinnadnieanznsannisananszudnatlszinaluanfnig
LLﬁiﬁlﬁlQﬂﬁ‘zﬂﬁﬁrﬂJ@Q@‘Léﬁmwfy”lfﬂﬁ‘]_lﬁﬁﬂﬂg{Lﬂa‘ﬂuLLﬂ@ﬂﬂQ’mLaNllSJLWiﬂzﬂwﬁmumﬂfﬂﬂ’Uﬁ
1Tl sy AIATIAL LA ANATOIAEIMNTINNNTANINW LAZNNTTNRINNT
@"LﬁﬂﬁﬁLﬁ@ﬂiﬂﬂﬂﬁ%ﬂ%ﬂﬁ:’rﬂﬁqLL@SﬂﬂﬂﬁuﬁﬂWﬁ\‘iﬁdﬂWﬂ@\ﬁ"ﬁﬂﬂﬁLﬁ’]ﬁu wla
safuaresnWlugusAadFInTiinnAlunues (ntrinsic value) urntndla? wazusl
ADIENITUNNTAN NI EnI s zimAsr e uansuaNgualiliinsaIALA W
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Tull A 1982 AUZNTINNITAIINWIZNINIUTLNARNUNINAN1ITNTIATID

a a . . . = o o 2 1=y
luiE@anntiael (The Commercial Whaling Moratorium)™ Tagidinatiaavildlungniasnsauwsit
A.A. 1985”° navndamsaiinaTsAunelangranasendnadseme™ Dawddnnisainm

'® Convention for the Regulation of Whaling 1946.

'® Birnie Patricia, Boyle Alan, and Redgwel Catherine, International Law and the Environment,
3rd ed. (Oxford: Oxford University Press 2009), 725.

* Convention for the Regulation of Whaling 1946 Article V.

" Patricia Bimie, International Regulation of Whaling: From Conservation of Whaling to
Conservation of Whales and Regulation of Whale-Watching, VOL. 1, 102 (New York: Oceana 1985), 169-172,
quoted in  Kobayashi, “Lifting the International Whaling Commission’s Moratorium on Commercial Whaling
as the Most Effective Global Regulation of Whaling,” 189.

* Edward J Goodwin, “Threatened Species and Vulnerable Marine Ecosystems in the Oxford
Handbook of the Law of the Sea,” ed., Donald R Rothwell et al. (Oxford: Oxford University Press, 2015),
817.

* International Whaling Commission, “Commercial Whaling,” accessed October 4, 2022,
https://iwc.int/commercial.

# Danial Bodansky, The Art and Craft of International Environmental Law (Cambridge,

Massachusetts: Harvard University Press, 2011), 3.
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vnalalliinisarwWludondisd adulinsanaduilunsAnAsen Iie1auyias
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meannaInmeanladetiu lunsAuasasuazayinEnw? adnalsfinu aydymn

o & o 1% v 6 val ! P Ao a «
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Adsuiudn msmmualiidasnifilunisanmiiansdanainimans
danaansoily inagnreyingnnatdsduduldlduanaanudn Wunisvm
Tadlilddslomd esainnizanamiianisidaneananmansdenidsyloaine
aymd @i msddeiRaeulFuandiifiudinasiugnisuresmiitsloise
nasnEnlsAnNzEe® Fari f;ifamﬂummmm%ﬁ@m@mmsm@qmslﬁﬁmj‘z\hfnwim
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agalsfif iHaNa1TAINUNTyAnAgteIiun1TaNIIWiian1sads
neAngaans nisiacnnaznisliuldeudynyilasagfsssnssndnalsving
(The International Court of Justice 1138 “ICJ”) flamaiiLlsziaunlaidaaunaanunisananw
WaNMsIENAneENmaniat 1y ATEINT8INIIA1ELNENITIAENANEAanT
| = v s v = = o

MnAANInaATauAgEiedla flauiiuo dngunosiluFeiidnsliianadaiau

Adlanaduldlen fyniAazinisarcwludneusidannniadlinanaiognaandu

* Convention for the Regulation of Whaling 1946 Article 8.

*® Convention for the Regulation of Whaling 1946 Schedule (ICRW).

" Timo Koivurova, Introduction to International Environmental Law (Oxon: Routledge, 2013),
13.

*® Arizona State University, “How Whales Defy the Cancer Odds: Good Genes: Researchers
Break Down DNA of World’s Largest Mammals,” Science Daily ScienceDaily, January 27, 2023, www.sci-
encedaily.com/releases/2019/05/190510091342.htm; Marc Tollis et al., “Return to the Sea, Get Huge, Beat
Cancer: An Analysis of Cetacean Genomes Including an Assembly for the Humpback Whale (Megaptera
Novaeangliae),” Molecular Biology and Evolution 36, no. 8 (2019): 1746-1763.
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3.1 daaninluBasidannluayfyaiszudnedssmadnfaanginmum
N19A19W A.A.1946

wa Al

Lﬁ@ﬂmimmwﬁmmmwLﬁﬂQ%mﬁuumﬁmﬂu@gﬁmmﬂiwdwﬂizmﬂ
AFAENNNUIANITAIINA A.A.1946 Uao aziiudnlilainstannpunaneaes
N1381NRLRBNTAENI9ANeNANaRs (Scientific Whaling) 15usetndla 1aeiiie
fansanainde 2 saseydynasiiuinfinisdouanuanafoaiuFelsauitld
TunnstunazaW (Factory ship) laaanuinwmas (Land station) Eaa11IUNTANNK
(Whale catcher” wazfguNanIA (Contracting Government) WIntu® wlEsinnstiens
AN ETBINTANNALANBNNTAA BN AN AERS (Scientific Whaling) waeedlals
waziflafiiassiuntyaAiieedesiunisaisin ienisddeniainenanans
(Scientific Whaling) Ineimsdluda 8 (1) aziiudruninyaiRsainaraidunsmvualisguna
mAsanluayy IR (special permit) WHALIeNTUATYTIRYB4TFAINATT AWLie
MIsaEmNIInenmansld smsumaninoeiigdn nnsananludnenelafiunnsananm

~ a o a Y @ o s = 934
LW@ﬂ’]?’D‘ﬂﬁVl’]\‘i’)V}ﬂ’]ﬂqﬂmﬂﬂ Lﬂummwmigmamﬁﬁ,mmw]

miﬁumﬁa&lfﬁﬁﬁL'ﬁ'm%’mmﬂlﬁ@wﬁﬁyﬂ;n‘ifvl,siﬁmmwuwﬁmmLL*Liu@u
dondananelmiAnanudnalunisinanusznineigand aefidowdiudn aosd
naafradninaeinansfiillugaidn nmssaudnenelarng Wunsaanviitennsdae
NINLVFAERT Lﬁ@ﬁﬁﬁmfé’wmwmi"gmﬁsl,umﬂ%l,l,@:ﬂwﬁmw AUAZEINARFD

nmsayinEvetnadatulunIngan

2 Whale Catcher flanangfis e@natineiuazainiasuatnsauanaos lisag Convention
for the Regulation of Whaling 1946 Article | Protocol.
% Convention for the Regulation of Whaling 1946 Article 2.

" Fitzmaurice, Whaling and International Law, 48.
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3.2 4291NALUNINNITIENISAAIINTRIAIALRETTHTEUINNsEINA
wivaandlu 2 szns
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3.2.1 U5z 1 ANNAIAIBIATANINHNUIDIAIAERETTNTENINUSZINA

padilenanaunlude 3.1 untiyaRfiiestesiunisaianmiianisfuad
f;f-mslu@mmmﬂivmmﬂi“mﬁmmﬂﬂgmmemmimmw A.A.1946 Taladnsnivun
untlenalintinednuda muumfmmmu ! nsasmuuamedvaninnilaas i
Tumadnduladn mesnemiilanisfuaiideidnenzlsynla fdauiuduumng
il dersazananmindurasmagRsssusevdnalszina ifaadasiunisainm
Lﬁ@mﬁﬁamﬁwmmmmﬁf ﬁuﬁ@ AR Whaling in the Antarctic (Australia v Japan;

New Zealand intervening)™

Tunangudnguunasendalseina AMRNINHITBIAIAYAFTTNTEUIN
UszmagniulanIzgany uazainineuesaalailaaianguanaunetide
dluwdifinssatnanisdfuldnguansresaaningu® adelsfnialunisd s
A ulATIANAN N VBIANAYRsITHIENINsEINA HENEWARDWMUINITIBY
ngvanaserddssimaiuegnanin enfaed 1wty ANRNINENIBIANAYASTTN
7e199Usen A TUAR AN NIWTITNENAM N TR LANY YN EUBINTANANNYTENNT |
aqotlaAdes U A 1996™ 7391 wannnsnnesumsNe (No harm Principle)
Hudauddyaasnguanasevinalszmaiifaadasiunisduasasdeusndon®

* Whaling in the Antarctic (Australia v Japan; New Zealand intervening), Judgement of the
International Court of Justice, General List No 148 (31 March 2004) (hereinafter “Whaling in the Antarctic
Case Judgement”).

% Jan Klabbers, International Law (Cambridge: Cambridge University Press, 2012), 28.

# Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, |.C.J. Reports 1996 (),
p. 242, para. 29.

% y&nn3 No harm Principle flanszandy dail melduannguanevinlduasnguanaszudng
Uszna Liffgladananiadld vioaynnalildAuunusasmiluwundinelifanadamaroduoaden
m@divggu iﬂma Trail Smelter Case (United States v. Canada), Award, 1941, 3 U.N.R.LA.A. 1905.LL@$L§@
NANTONANAR Pulp Mills on the River Uruguay (Argentina v. Uruguay) Judgement, ICJ Reports 2010 (l) at
p. 14, para. 101 Az m@qﬁﬁﬁmwdmﬂizmﬂ"lﬁ%fh %anN13 No harm Principle anugiiunguang
adalszondiuds  lusnmesasindamsfdiudvannsildmnadnidungnangaimlssndudatuiu
Iﬂm@ Patricia Birnie, International Regulation of Whaling: From Conservation of Whaling to Conservation
of Whales and Regulation of Whale-Watching, vol. 1 (New York: Oceana, 1985), 44

% Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996
), p. 242, para. 29.
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PRI AEVBINA T NMIANENAFIRAWIRIMERsITTEIaLszmelunR Whaling in the Antarctic
(Australia v Japan; New Zealand intervening) 1Ay LAl E:J: ANENNINTLINAN LS D

N12A19RLINANITINEN AN ANGRTLE

3.2.2 Uszn199 2 AR Whaling in the Antarctic (Australia v Japan; New

Zealand intervening)

fauiaasdlupiilihdeafinmiiAatussnhalssmad i fmusssameasm
12N9UU (Pro-Whaling) fudseimAnesinsiasuasilssinatiaguaus Uszinanuuann
AAATUNITAIA (Anti-Whaling) Usetiudanyluas A ﬂwidﬁame@q@ﬁuﬂﬁﬂiﬁ
1A9N98197% (JARPA 1 whaling programme) 151 LEunnsananiiitensdundiuas
A49% (Scientific Whaling) vi5ala

luanuivtenlssvasasnndaiuiinisannweesdssimadgiunnelf
Tarennside JARPA Il Hu unisananwludGondlad dalssmadiudenviilalle
\lesaniiwusnsalnnglinreueydyyifasdessaiulinrgyinisaianly
Fewndind® wRaaiulszmaiafuaudiiiuiinnsainuiensAuadiids AldFy
aunARada 8 i axdesiianenidd Uszmsfl 1 agfesfinislszfuludnnagide
Tusniflondsade gluuy dnsnizaedasamadn mesnmEdngUrzasdiianiafie
uagddn rzniadl 2 maeswianusniuedlddndausrainglszasfnainiide
uavaglifinansynudulaifalszasdronisayininaaim Usennafl 3 fgndeynn
Tinsanaiiannsadandinaemanslfiatannuiaadafulszmasinanamans

LAZANMENITNNITANNNIZUIN LT ZINA™

¥ Whaling in the Antarctic Case Judgement, MEMORIAL OF AUSTRALIA (9 May 2011) 3.
See also, Brenden Gogarty, and Peter Lawrence, “The Icj Whaling Case: Missed Opportunity to Advance the
Rule of Law in Resolving Science Related Disputes in Global Commons?,” Heidelberg Journal of International
Law 77 (2017): 176.

® Whaling in the Antarctic Case Judgement, Declaration of Intervention of the Government
of New Zealand (November 20, 2012) 18. See also Gogarty and Lawrence, “The ICJ Whaling Case: Missed

Opportunity to Advance the Rule of Law in Resolving Science Related Disputes in Global Commons?,” 176.
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% Whaling in the Antarctic Case Judgement, Couter-Memorial of Japan, (March 9, 2012) 4.
See also, Gogarty, and Lawrence, “The Icj Whaling Case: Missed Opportunity to Advance the

Rule of Law in Resolving Science Related Disputes in Global Commons?,” 176.
40

Whaling in the Antarctic Case judgement, para (73).

4

Whaling in the Antarctic Case judgement, para (86).
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Whaling in the Antarctic Case judgement, para (127).

43

Whaling in the Antarctic Case judgement, para (127).

44

Whaling in the Antarctic Case judgement para (247).
45

Whaling in the Antarctic Case judgement, para (247) and (226).
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‘" Whaling in the Antarctic Case judgement, “Judge Mohamed Bennouna, Dissenting Opinion
344,” accessed February 2023 ,18, https://www.icj-cij.org/public/files/case-related/20140331-148/148-JUD-
04-01-EN.pdf.
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“*® United Nations Environment Programme, “Study of the Relationship between the Conven-
tion on Biological Diversity and the United Nations Convention on the Law of the Sea with Regard to the
Conservation and Sustainable Use of Genetic Resources on the Deep Seabed,” Unep/Cbd/Sbstta/8/Inf/3/
Rev.1, 22 February 2003, Para 47,” Accessed February 18, 2022, https://www.cbd.int/doc/meetings/sbstta/
sbstta-08/information/sbstta-08-inf-03-revi-en.doc.
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ALTIINEMAZNNTANENTBIINN Tﬂ?ﬁ]@ Ellen Kathrine Bludd, “Why Does the Humpback Whale Migrate?,”
September 9, 2022, https://sciencenorway.no/forskningno-natural-sciences-norway/why-does-the-humpback-
whale-migrate/1553864.
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Lﬁfﬂﬂiﬂmuﬂuwwmmwm’z@wi"umwﬂ’ T1smg Tollis et al., “Return to the Sea, Get Huge, Beat Cancer:
An Analysis of Cetacean Genomes Including an Assembly for the Humpback Whale (Megaptera Novaeangliae),”
1746-1763.
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