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ABSTRACT

Title of Thesis Patent Evaluation for Using as Collateral
Author Miss Yada Pasalaphan

Degree Master of Arts (Law and Management)
Year 2018

The purpose of this thesis is for studying the problems of Patent evaluation
using as collateral under Business Security Act B.E. 2558 to help entrepreneurs getting
to financial resource. This study is about the comparative analysis and proposing the
solutions of Patent evaluation issue. Moreover, the related organization may use this
thesis when patent is used as collateral under Thai law which can compare the issue
with the International laws for being the same level of international practice. The aim
is to make the patent evaluation more reliable, effective and impartial.

Thailand is categorized in the Developing countries group that especially must
have the economic expansion in the international negotiation stage so the important
factor is using intellectual property issue to get more advantages in balance of trade
and economic part, particularly the patent issue such as in case of protection period
maximization on chemical patent. Besides, patent may protect the invention and new
innovation, it also add the value of products and services along with producing a lot of
income to inventors. Thai government has enacted Business Security Act B.E. 2558 that
became effective since July an, 2016 for driving Thai economy forward with
innovation, at the same time, those may help entrepreneurs, inventors, researchers or
creators reaching to financial resource for developing their products. Moreover, the
financial resource is very important to patentee by using patent, person or valued
property as collateral for securing the debt to creditors.

According to the study showed that there are many kinds of collateral such as

bank account, commercial paper or warehouse receipt. However, the most reliable



()

collateral for financial institutions is land so, the process of using the collateral will be
very simple because land is economical valued immovable property and the
evaluation is provided by the government agency, The Land Department or The
Treasury Department. Moreover, at the present, the specific plot can be evaluated and
the evaluation guideline will be updated in every four years. Despite, the intellectual
property evaluation, especially patent, there will be only private company, evaluation
business, but there is no government agencies involved as United Kingdoms, Korea,
Singapore, Malaysia and China. Although, the patent using permission or patent
transferring can make income to the owner but the ambiguous regulation of evaluation
is the point so many financial institutions or creditors are not surely secure then the
patent will not be chosen as collateral. In addition, as mentioned, the Act has already
imposed that intellectual property may be legally used as collateral however, creditors
are still lack of securement in the collateral so there may not be following the aim of
the Act and that may be affected to Thailand as the part of economic development
with innovation.

Although, Business Security Act B.E. 2558 has imposed that patent is the one of
collateral which can be used under the Act but there are still some ambiguous part
that affected to the collateral using of patent. For example, the enforcement of this
collateral under the Act, there is no specific regulation including no specialist in each
kind of intellectual property evaluation.

As mentioned obstacles, this author would like to suggest the solution by
enacting the Intellectual Property Evaluation Act to support the Business Security Act
B.E. 2558 for more effective enforcement and ruling the patent evaluation in the same
standard level that may help security creditors getting more securement and security
provider may also access to the financial resource simply for making better and
competency in their businesses as the aim of enacting the latest Act. To harmonize
with the intellectual property reform plan in marketing and commercial using issues,
there would be organized the government agency which is responsible for intellectual
property evaluation for purposing the related regulations and methods of evaluation
then let the private company involve as the service organization which under the

control of government agency.
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A1 “udnUTEAY” SAMUNLIERNaINaty LARINRIITUIAIILNNIEAL
nauynsuatuIwTudinsanu laliauadeiuvesdnin “vandseiu”  dmuneds
“pdnnsneiiennuiung dfisadefioauiuas o1y dlildanuded Anasivl iy
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Frsenid”” LAEAUNAUNYNTANYINIengveatiu Black’s Law Dictionary (8" Edition) ¢
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iéﬁum3°z‘j’ﬁwﬁmﬂgﬂwf‘jmué’augﬂéfm”6 wAdesssRYAlUNIINISAsENIeUsTINaT

Usznaulumegsnssusng q Nlianuadududoursudiauinaunuievesdiianyseiu

? smiasingan, wauynsudwingvanglve atuneindieesany (hsawmanuas:
1vUAnganIu, 2542).

¢ Security: collateral given to pledged to guarantee the fulfillment of an
obligation; esp, the assorance that a creditor will be repaid any money or credit

extended to a debtor.
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* Len Sealy and Sarah Worthington, Sealy & Worthington’s Cases and Materials
in Company Law (Oxford: Oxford University Press, 2013), p. 598.
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Wunsihlugnsiamunguuuunisussiumiluy Floating Charge
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Seanusanaliin Shvasitddyuesnisussiumiuuu Floating Charee Ao n157]
gl vide “glyimdndseiu (Chargon)” dnindlutlagiunielusuammibundnussiuns
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agwmiloning (Hover Over) Niin1smyuisunasaiial MsuseiunilanvaziFalidansaly

Y v e 2 = 32
Aunsnevuladunil

a o o o a aw <, [ v o &
3.1.1 LLu'aﬂﬂLﬂal'aﬂllﬂ’liwla‘lllﬁum&l’lLﬂu%aﬂﬂizﬂﬂumiﬂﬂizwu

v 6o & & v 6o ) v 6o
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wiavaturessenguldfinuadidanivendrvemsnddunialygrdulasliiians
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NI TIFIENINGAU (Law of Property Act) Suldsnilusnsnluidundndsedu
nstsziige nsldanslunswdaunsygyndundnuss funnstisenilaeamsariile
%amﬂi’f?wﬁiuﬁwéﬁumaﬁmm%ﬁwé’ﬂﬂizr“fumsszi’ﬁswﬁymuﬂgwmmaaé’qﬂqw
wunede n1sasrmanlszdwntensndduvesuisnwaz lufianunansisduinluisnis

14an3Uns avans wiommunenisindundnusziu ansluniwddunedyginunguune

* Ibid., p. 220.

At law (as we have seen), although a power is given in the deed of
assignment to take possession of after-acquired property, no interest is transferred,
even between the parties themselves, unless possession is actually taken; in equity it
is not disputed that the moment the property comes into existence, the agreement
operates on it. (emphasis added)

** Elis Ferran and Chan Ho Look, Principles of Corporate Finance Law

(Oxford: Oxford University Press, 2014), pp. 319-323.
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HL1964 ladieninnwideafiudvdnsliinguunedvdnslulaifeitesiuanuslaninives

o
[ YY) v o

AMUAR LATIAIULNEIVDIABATINUNTLERIDBNNIANUAATILUAN YN ALY NSAREILUN

£ .

Funuhuludgwnldldarseddgilasuanuauaseswunguunededns geululinisnsyyi
avilinavansluanududangy nAfinnwdmnanwandiiiuin nsfiuaaalaazlasuaig

ANATOIMINNGY MEEVENTUY Foslinisuanteandinrudn mndanuAniudantvaiudlaile

A ac

waneenil ludzdunisnsyyinasuunseae NsARUN WSededidannseting deulilasuy

[
IS

1% a o & 334 a av vo % D Ay
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* Ladbroke (Football) Ltd v. William Hill (Football) Ltd (1964) The plaintiff
alleged copying of their football pools coupons and copyright infringement. The
issues were as to the extent of copying required for infringement, and whether it was

proper to look at the several parts of the work separately.
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Held: The question of substantiality is a metter of quality rather than quantity. There
must be a sufficient resemblance between the copyright work and the alleged
infringement, but there is not copyright in a mere idea. The subsistence of copyright
involves an assessment by dissecting the whole into separate parts and then
submitting that there is no copyright in the parts.

As regards originality of idea: “The word “original” does not in this connection
mean that the work must be the expression of original or inventive thought.
Copyright Acts are not concerned with the originslity of ideas, but with the expression
of thought, and in the case of “literary work”, with the expression of thought in print
or writing. The originality which is required relates to the expression of the thought.”
and “as regards compilation, originality is a metter of degree depending on the
amount of skill , judgment or labour that has been involved in making the
compilation.”

“Substantiality depends upon quality rather than quantity.”

> Section 859D of The Companies Act 2006 (Amendment of part 25) Regulations
2013 Particulars to be delivered to registrar

(2) The particulars referred to in subsection (1)(c) are -

(a) any of the following
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() the name of each of the persons in whose favour the charge has
been created or of the security agents or trustees holding the charge for the benefit
of one or more persons; or,

(i) where there are more than four such persons, security agents or
trustees, the names of any four such persons, security agents or trustees listed in the
charge instrument, and a statement that there are other such persons, security
agents or trustees;

(b) whether the instrument is expression to contain a floating charge and,
if so, whether it is expressed to cover all the property and undertaking of the
company;,

(c) whether any of the terms of the charge prohibit or restrict the
company from creating further security that will rank equally with or ahead of the
charge;

(d) whether (and if so, a short description of) any land, ship, aircraft or
intellectual property that is registered or required to be registered in the United
Kingdom, is subject to a charge (which is not a floating charge) or fixed security
included in the instrument;

(e) whether the instrument includes a charge (which is not a floating charge)
or fixed security over -

() any tangible or corporeal property, or

(i) any intangible or incorporeal property,

Not described in paragraph (d).
(3) The particulars referred to in subsection (1)(d) are -

(@) a statement that there is no instrument creating or evidencing the charge;

(b) the names of each of the persons in whose favour the charge has
been created or The names of any security agents or trustees holding the charge for
the benefit of one or more persons;

(o) the nature of the charge;

(d) a short description of the property or undertaking charged;

(e) the obligations secured by the charge.
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(4) In this section “fixed security” has the meaning given in section 486(1) of
the Companies Act 1985(a).
(5) In this section “intellectual property” includes —
(a) any patent, trade mark, registered design, copyright or design right;

(b) any licence under or in respect of any such right.
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(M3fuAIdaszUsaaumUndin augifrans unine1denganm, 2557), v 51.

% Intellectual Property Cffice, IP for Business: Events, Guidance, Tools and Case
Studies, Designs, Patents, Trade Marks and Coptright Valuing Your Intellectual
Property, Retrieved February 22, 2016 from https://www.gou.uk/guidance/valuing-
your -intellectual-property#history
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“ Soadeariu, i 93-95.
* Internal Revenue Manual of IRS
Part 4. Examining Process, Chapter 48. Engineering Program, Section 1.
Overview of Engineering Program 4.48.1.1 (05-01-2006) Area of Expertise
1. Engineering Services are available in several areas of expertise, including
advanced degrees, professional designations, and state certifications/ licenses. The
following list is not all inclusive:
1) Engineer
2) Forester
3) Geologist

4) Accountant - Valuation Specialist
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dnviheleon1suszidiugadmingaunlifizusna (intangible Property Valuation Guidelines)
asiawz Inefindnnsfiddsseluil

1. ma’maLquLmeﬂumsUivLﬁumaﬂ'wadL%’ﬂ%ﬁwﬁiu%umauﬂﬂiﬁﬁuuw
nsfndula nsseauisIfunsUszfiuyarmindauilifisuse lasidmiidesd
Anuansalunisiansauazdndulafsadunisuszidiuldegradume dunanianun

mamsUseduilgivunls”

5) Real Property Appraiser
6) Personal Property Appraiser
7) Business Valuation/Intangible Property Appraiser
2. Specific engineering disciplines include:
1) Industrial
2) General
3) Mining
4) Petroleum
3. All of the above specialists are hrerafter referred to as Engineers.
* Internal Revenue Manual of IRS
Part 4. Examining Process, Chapter 48. Engineering Program, Section 1. Overview
of Engineering Program 4.48.1.1 (05-01-2006) Area of Expertise
1. Engineering Services are available in several areas of expertise, including
advanced degrees, professional designations, and state certifications/ licenses. The
following list is not all inclusive:
8) Engineer
9) Forester
10) Geologist
11) Accountant — Valuation Specialist
12) Real Property Appraiser
13) Personal Property Appraiser
14) Business Valuation/Intangible Property Appraiser

2. Specific engineering disciplines include:
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5) Industrial
6) General
7) Mining
8) Petroleum

3. All of the above specialists are hrerafter referred to as Engineers.
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3.4 annngatasnuansunsiiavundunanyseiulunisdisend

3.4.1 AR Re Jeavons, ex parte Makey (1873) LR 8 Ch App 6443"

U3 Joshua Jeavons & Company lduneanitnsdrundafiewuiauiaiedns
dmsundnuniulaveildluionsliuiuem Brown & Co and Cammell & Co laeu3em
Brown & Co and Cammell & Co 2zd1szAnansluavsvasidunisneuuny yenaniusm
Brown & Co and Cammell & Co 4l Jeavons A8NRUIWIU £12,500 Inennasiiuii
ﬂ?ﬂ%ﬁqmaaﬁwﬁw%SLu?m%ﬁmazﬁwmﬁwswﬁ@ufﬂﬁmﬁ%ﬂm Brown & Co and Cammell & Co
Tunsdll Jeavons duazanendoiinisnsseunnsiuLdmisIedu U Brown & Co and
Cammell & Co aunsatiiduiissnianaldavsludvstnsiamunaundn ey ldtnse

a

UNUAAULS ANALARRAUINTDANAINAINUABAUSEN Brown & Co and Cammell & Co Hans

lpsutrseniiasmilannald@nsuuinaauysalansalddefuseninadyals uidennas

Feundaiuldldlaiiasandutennasnyinlimauniisiedudsuseleviannnisuadutisend

manansazdunistnnenguunsduazans

3.4.2 A Matter of Roman Cleanser Co., 438.R.940 (Bank. E. D. Mich. 1984)"°

U39 Roman Cleanser  laN8uRduaInuism National Acceptance  lagtinen
gUnsamnUssandlilunsdsznoufenismuunimenisdlu@undnussfilunisdsend
Fasrudansnsaunedeyayreng o 109U5EM douU3M Roman  Cleanser lagniles
duaraneuarueianisaelulsifuu3em Michlin Chemical Corporation  &a57umaand
QUﬂiﬁJLLasLﬂéawmmﬁﬁﬂ USYW National Acceptance 3algdy Financing Statement
diensihsudvduied minedulunindudnuss furesudt Roman Cleanser  mald

APALIN Financing Statement ¥84U3¥W National Acceptance tuldauysal Wasanlila

*" Joshua Jeavons and company V. John Brown & Co.Ltd. (Court of Appeal LR
8 Ch App 643, 1873)

Roman Cleanser company and G. E. Grogan, Trustee, Plaintiffs v. National
Acceptance Company of America, a Delaware Corporation, and Patterson Laboratories,
Inc., Defendants. (United States Bankruptcy Court, E.D. Michigan, S.D. November 5,
1984).
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