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Abstract

Intellectual property laws in ASEAN members significantly vary from one
member to another because of their diverse backgrounds and history. Due to
different levels of development, ASEAN members can be categorised as
developed, developing and least developed countries. It is undeniable that
various levels of development are interrelated to the standard of intellectual
propert (IP) protection among the members of ASEAN. In other words, the
countries with a high level of development tend to provide stronger IP protection
and enforcement. Whereas less developed countries usually have weaker IP
regimes. Therefore, decreasing the development gap among the members of
ASEAN will harmonise the interest to set up consistent IP policies and
cooperate to establish the same direction to impose IP laws in ASEAN. Thus,
this article aims to present differences in the levels of development of ASEAN
members, disparity in IP protection in ASEAN, as well as interesting remarks for

the study of English for lawyers.
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1. Introduction

Disparity in intellectual property (IP) protection among the members of
ASEAN is considered as one of the major challenges in harmonising IP laws in
ASEAN. IP laws in the ASEAN countries significantly vary because of their diverse
backgrounds and history. Due to different levels of development, ASEAN members
can be categorised as developed, developing and least developed country in
the region. Singapore is the only country that has been widely recognised as a
developed country in the region. Whereas the majority of ASEAN members are

still categorised as developing and least developed countries. It is undeniable
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that the levels of social and economic development are interrelated with the
interest of each country to set up IP policies and standards. The countries with
a high level of development tend to provide stronger IP protection and
enforcement. Whereas less developed countries usually have weaker IP
regimes. Therefore, the development gap among the members of ASEAN can
be considered as one of the leading causes of disparity in IP protection in
ASEAN.

2. Differences in the Level of Development of ASEAN Members

Currently, ASEAN consists of ten member countries. It was established
by the five founding countries and then, to include Brunei, Vietnam, Lao PDR,
Myanmar, and Cambodia, joined in 1984, 1995, 1997 and 1999, respectively.
The current members can be categorised as a country with an older and more
developed economy or a country with a younger and less developed economy.
The former includes Singapore, Thailand, Malaysia, Indonesia, Philippines, and
Brunei. While the latter includes Vietnam, Myanmar, Lao PDR and Cambodia.1

Various measurements are used to determine a country’s level of
development. Two indicators used extensively to measure a country’s level of
economic and social development are Gross Domestic Product (GDP) per capita
and the Human Development Index (HDI) created by the United Nations
Development Programme (UNDP).2 GDP per capita is considered a good measure
of a country’s economic performance.3 However, since the measure of GDP
growth was only one-dimensional indicator of the income, it has been argued

that GDP per capita may not be appropriate to measure a country’s vvell—being.4

' Jose L. Tongzon, ‘Role of AFTA in an ASEAN Economic Community’ in Denis Hew
(ed), Roadmap to an ASEAN Economic Community (Institute of Southeast Asian Studies,
2005) 128.

* Rokiah Alavi and Aisha Al-Alim Ramadan, ‘Narrowing Development Gaps in ASEAN’
(2008) 1 J Econ Coop 29, 31.

’ Surajit Deb, ‘Gap between GDP and HDI: Are the Rich Country Experiences
Different from the Poor?’ (IARIW-OECD Special Conference: “W(h)ither the SNA?” Paris,
France, April 16-17, 2015) <http://iariw.org/papers/2015/deb.pdf> accessed 21 July 2019.

*ibid.
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Consequently, the HDI, which is composed of multi-dimensional indicators, is
acknowledged as the measure of human and social progress.5

It is found that there is a significant income gap among the members of
ASEAN, particularly between the ASEAN high-income countries (Singapore and
Brunei) and the ASEAN low-income country (Cambodia). According to the World
Bank data of GDP per capita in 2018, Singapore had the highest GDP per capita
of US $64,581.9 followed by Brunei with US $31,627.7.6 Myanmar had the
lowest GDP per capita of US $1,326.O.7 ASEAN members also have noteworthy
gap in their human and social development.8 The 2018 Human Development
Report by the UNDP contains indicators that reflect the levels of health, education,
income, and poverty of each country. In this report, Singapore, Brunei, and
Malaysia were ranked and classified as ‘very high human development’ countries.
Singapore was ranked 9th, while Brunei and Malaysia were ranked 39" and 57th,
respectively. A high ranking in HDI indicates that a country has high achievements
in human development; it is a country whose citizens enjoy ‘a long and
healthy life, being knowledgeable and have a decent standard of Living’.9 On
the contrary, Myanmar was ranked 148th out of 189, which is the lowest ranking
of any ASEAN country. Myanmar was categorised as a ‘medium human development’
country. The other ASEAN countries are classified as ‘high human development’
or ‘medium human development’ countries. Thailand was considered to be
‘high human development’ countries, whereas, Philippines, Indonesia, Vietnam,
Cambodia and Lao PDR were classified as ‘medium human development’
countries, the same group as Myanmar. These statistics show that ASEAN countries

still have wide disparities in quality of life. The majority of the ASEAN members

’ ibid.

® World Bank, ‘GDP per capita (current US$)” <https://data.worldbank.org/indicator/
NY.GDP.PCAP.CD> accessed 10 July 2019.

"ibid.

® David Carpenter and Izyani Zulkifli and Mark McGullivray, ‘Narrowing the Development
Gap in ASEAN: Context and Approach’ in Mark McGillivray and David Carpenter (eds),
Narrowing the Development Gap in ASEAN: Drivers and Policy Options (Routledge 2013) 3.

* UNDP, ‘Hurnan Development Index (HDI)” <http://hdr.undp.org/en/2018-update>
accessed 10 July 2019.
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are classified as ‘medium human development’ countries. Furthermore, the
gap is significantly wider between the older and newer ASEAN countries,
particularly between the highly-developed country, Singapore, and the least

developed countries, Cambodia and Myanmar.

3. Disparity in Intellectual Property Protection in ASEAN

Since the level of development was interrelated with the standard of IP
protection, IP laws among the ASEAN countries have diversely developed.
However, after the Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPs agreement), a significant international instrument of IP rights, has
been adopted, the ASEAN members that are members of the World Trade
Organisation (WTO) are required to further reform their IP laws to conform to
the TRIPs standard. That said, TRIPs has specified the minimum standard of IP
protection at an international level, and obliged all WTO member countries to
comply with and implement it in their national laws. Therefore, IP protection
among the ASEAN countries became further homogenised.

Although most ASEAN countries have already enacted comprehensive IP
law to be consistent with international standards, the ‘developing’ and ‘least
developed’ countries still struggle with IP administration and enforcement. A
lack of funds, experience, resources, and infrastructure contribute to ineffective
administration and rampant IP infringement, particularly, copyright and trademark
infringement. Thus, a wide gap in the development of IP protection and
enforcement among the ASEAN countries remains. Furthermore, the gap is
significantly wider between ASEAN ‘developed countries’, like, Singapore and
ASEAN ‘least developed countries’ such as Myanmar. By signing Free Trade
Agreement (FTA) with the United States (US), some IP protections in Singapore
are higher than the TRIPs standard. Meanwhile, the IP standard of Myanmar
remains lower than the international minimum standards. That said, IP laws in
Myanmar are quite outdated. There is still no specific law dealing with many
areas of IP rights such as patents, trademarks and Geographical Indications (Gls).
This is a clear reflection of the wide disparity in IP protection among the
members of ASEAN.
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All in all, the standardisation of IP laws in ASEAN is trending upward.
The current trend throughout the world is to apply bilateral trade agreement,
especially, FTAs. FTAs will result in ASEAN members having to increase their
level of IP protection beyond TRIPs in order to maintain good relations with
their trade partners. This could impose a significant burden on ASEAN countries,
particularly the ‘developing’ and ‘least developed’ countries, to immediately
reform their IP systems to provide such an elevated level of protection. These
countries generally lack of sufficient administrative capacity and infrastructure
to implement the mentioned standards. Moreover, excessively stringent standards
in some areas, particularly in pharmaceutical patents, could result in limited
access to vital medicine at affordable prices. This would be contrary to the
public interest. Thus, before signing any trade agreement providing TRIPs-plus
obligations, ASEAN countries, particularly ‘developing’ and ‘least developed’
members should carefully weigh potential trade benefits of an agreement
against their readiness to comply with it, and the impact of the public interest

of their countries.

4. Conclusion

It can be seen that the levels of development of each country have a
direct correlation with the level of IP protection and enforcement. Although it
is necessary for ASEAN to harmonise its IP laws at a regional level, this process
should be approached with a consideration for the readiness and capacity of
the members while also pursuing policies to narrow the development gaps.
That said, special assistance from more developed members should be given
to ASEAN least developed countries to ensure that all ASEAN members can
effectively participate timely in the global IP community. Myanmar is a primary
example of a country that requires special assistance. Despite the fact that
Myanmar is one of the founding members of the WTO, it is still in the process
of bringing its legislation in line with the TRIPs provisions. Additionally, narrowing
the development gaps should be considered a high priority. Decreasing the
development gap will harmonise the interest to set up consistent IP policies

and cooperate to establish the same direction to impose IP laws in ASEAN.
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