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Abstract

One of the major goals of establishing the ASEAN Economic community
(AEC) is to unify national markets of member states into a single ASEAN market,
where goods, services, capital, and labour can freely move within the
community. However, to ensure that goods can freely move within the market,
both tariff and non-tariff barriers (NTBs) need to be eliminated. Significant
progress has been made in reducing tariff rate to zero. Nevertheless, eliminating
NTBs, particularly differences in intellectual property (IP) laws of ASEAN
member states, is still challenging and thereby is considered as the major
impediment to achieving a single market. Hence, in order to establish a well-
functioning single market in ASEAN, harmonising IP laws among the member
states would be necessary. Thus, this article aims to present the key concept,
challenges of harmonisation of IP laws, as well as interesting remarks

concerning IP harmonisation in ASEAN for the study of English for lawyers.
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Establishing a single market and production base is clearly stated as a
major goal of the ASEAN Economic Community (AEC)." The AEC aims to unify
ASEAN into a single market to allow the free movement of goods, services,
capital and labour. However, the full-scale implementation of the AEC is still an
on-going process. There are still commitments which remain to be fulfilled. To
ensure that goods can freely move within the AEC, both tariff and non-tariff
trade barriers (NTBs) must be removed. Significant progress has been made in
tariff reduction.” Nevertheless, removing NTBs remains challenging and thereby
is considered as the major impediment to achieving an ASEAN single market.”
According to ASEAN Community Vision 2025, ASEAN is strongly committed to

' ASEAN, ‘ASEAN Economic Community’ <http://www.asean.org/communities/

asean-economic-community> accessed 27 July 2018.

: ASEAN, A Blueprint for Growth ASEAN Economic Community 2015: Progress and
Key Achievements (ASEAN Secretariat 2008) 10.

’ Sanchita Basu Das and others, The ASEAN Economic Community: A Work in
Progress (Institute of Southeast Asian Studies 2013).
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eliminating NTBs in order to establish a highly integrated community by 2025.°
One of the most common NTBs to trade that can limit the free movement of
goods are intellectual property (IP) rights.5 That said, IP rights are essentially
territorial and can be protected by the individual countries that have granted
these righ‘cs.6 In other words, IP rights can be obtained and enforced on a
country-by-country basis. Hence, the territorial nature of IP rights can be used
to create barriers to cross-border trade.7 Furthermore, since IP rights are limited
to national jurisdiction, the disparities of IP laws among the member states can
impede the free flow of goods, and thus adversely affect the operation of a
single market.8 Therefore, a harmonisation of the IP laws of ASEAN member
states has become more necessary in order to ensure a well-functioning ASEAN

single market and a move towards a highly competitive economic region.

1. The Concept of IP Harmonisation

Harmonisation is derived from the word ‘harmonise’ which is defined in
the Oxford English Dictionary as ‘make or form a pleasing or consistent whole’.
The concept of harmonisation of law can refer to both the harmonisation of
various legislation within one legal system and the harmonisation of laws
between different legal systems.9 In other words, the harmonisation of law can
occur in both domestic and international levels. However, a prominent
example can be found in regional and international levels.”’ Harmonisation of

laws of different countries was defined as ‘replacing, to respective degrees, the

¢ ASEAN, ASEAN 2025: Forging Ahead Together (ASEAN Secretariat 2015) 15.

* Helen Norman, Intellectual Property Law (OUP 2014) 23.

® Lionel Bently and Brad Sherman, Intellectual Property Law (dedn OUP 2014) 6.

"Helen Norman, Intellectual Property Law (OUP 2014) 23.

® Ibid.

Michael G. Faure, ‘The Harmonization, Codification and Integration of

Environmental Law: A Search for Definitions’ (2000) 9 Eur Envt’l L Rev 174, 174.

 Galam Bayraktaroglu, ‘Harmonization of Private International Law at Different
Levels: Communitarization v. International Harmonization’ (2003) 5 Eur J L Reform 127,
127.
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existing national laws with common rules’.” This process has always taken
place between countries since disparity of laws is considered as obstacle to
trade.12 When laws between countries are harmonised, the disparities in law
and enforcement would decrease. Therefore, a higher level of legal certainty
and predictability would be achieved, and thereby facilitate cross-border trade.
Harmonisation is often pursued in certain areas of laws, particularly IP law.
There were movements towards IP harmonisation dating back 100 years.13 It
can be considered as a process that continuously occurs at various levels,
namely multilateral, regional and bilateral levels. The definition of
‘harmonisation’, however, is not clear. Peter Drahos describes the process of IP
harmonisation as a ‘global IP ratchet’.* In his view, the ratchet for IP rights
moves only in one direction and is controlled by industrialised countries like
the United States and those in the European Union.”” In addition, it has been
opined that because the IP standard always flows outward from developed
countries, the harmonisation of IP law can be defined as ‘a means adopted by
stronger nations of imposing higher standards of IP on nations in a poorer
bargaining posi’cion’.16 According to him, IP harmonisation could be identified as
the adaptation or implementation of the higher level of IP standard imposed

by developed countries on developing countries.

' Marcel Fontaine, ‘Law harmonization and local specificities - a case study:
OHADA and the law of contracts’ (2013) 18 Unif. Law Rev 50, 50.

“ Ibid.

¥ Commission on Intellectual Property Rights, ‘Integrating Intellectual Property
Rights and Development Policy’ (Report of the Commission on Intellectual Property Rights,
2002) 5.

* Peter Drahos ‘Intellectual Property and Pharmaceutical Markets: A Modal
Governance Approach’ (2004) 77 Temp L Rev 401, 406.

¥ Owen Morgan, ‘Harmonisation of Intellectual Property: Issues in the South
Pacific’ (2010) 4 Int J of Bus Glob 237, 247.

“Ibid., 237.
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2. Challenges of Harmonising IP Laws in ASEAN

In the era of globalisation, IP rights have become an important factor in
the global economy. IP laws can be used as a tool to promote the creativity of
artistic works and technological advancement.17 However, to achieve this goal,
effective and adequate IP protection and enforcement are required. ASEAN has
recognised that appropriate level of IP standards is considered as essential
factor in establishing a well-functioning single market, as well as promoting
growth and competitiveness of its economy. Therefore, IP harmonisation has
been prioritised as one of the essential tasks that needs to be accomplished.
Nevertheless, due to the disparities of the member states’ backgrounds,
especially in economic, social, and legal aspects, standardising the IP laws of
the member states remains challenging. Thus, it can be claimed that the major
factors which are impeding and delaying an IP harmonisation process in ASEAN
are the disparities in IP standards among ASEAN member states, the
development gap between the older and newer member states, as well as
ASEAN’s practice and institutional structure.

a) Disparities of IP Laws among ASEAN Member States

Disparities among ASEAN member states still exist despite its long
integration process. These disparities are clearly apparent between the older
and the more recent member states. The result of expansion has yielded an
organisation with six older and more developed members and four newer, less
developed ones. The older ASEAN members are sometimes referred as six of
ASEAN’s founding member states (Singapore, Malaysia, Thailand, Philippines,
Indonesia and Brunei Darussalam), whereas the newer ones are widely known
as the CLMV (Cambodia, Lao PDR, Myanmar and Vietnam) countries. It is
undeniable that the level of social and economic development is interrelated
with interest of individual countries to set up IP policies and standards. The
countries with a high level of development tend to provide strong IP protection
and enforcement, whereas less developed countries usually have weak IP
regimes. Thus, IP systems in ASEAN countries vary significantly because of their
diverse backgrounds and history. That is to say the IP laws in some ASEAN

v WIPO, Understanding Copyright and Related Rights (WIPO Publication 2005) 4.
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members, particularly the ASEAN ‘least developed’ countries, such as Lao PDR,
Cambodia, and Myanmar still fall below international standards.

b) ASEAN’s Practice and Institutional Structure

Various initiatives, particularly those relating to the harmonisation of IP
laws have not been achieved within the target timeframe due to the weak
institutionalism of ASEAN. That said, ASEAN member states tend to prioritise
state autonomy over the ASEAN community as a whole.'® The member states
are reluctant to conduct regional affairs that could undermine their sovereignty.
Furthermore, ASEAN’s decision making is also largely non-binding. ASEAN tends
to use informal communication, which imposes non-legally binding
obligations.w Non-binding commitments have also led to a problem of non-
implementation.20 Therefore, this traditional practice of ASEAN, also known as
the “ASEAN Way”, is considered a major reason that impedes and delays an IP
harmonisation process in ASEAN.

It can be seen that harmonising the regional IP regimes is necessary for
ASEAN to efficiently facilitate the ASEAN single market. However, it is not an
easy task. Due to the diversity of the member states, its practice, and loose
institutional structures, achieving a high degree of IP harmonisation cannot
happen in a short period of time. It would take several years to bring more
consistency to national IP systems of the ASEAN members and further develop
a regional IP system. Hence, to assist and facilitate ASEAN to attain its g¢oal of
creating a harmonised IP regime in the future, a high priority that should be
considered is to narrow the development gaps, approximate domestic IP laws
among the member states to meet the international standards, and modify the

traditional practices and way of thought.

Jurgen Ruland, ‘Southeast Asian regionalism and ¢lobal g¢overnance:
“multilateral utility” or “hedging utility”?’ 33 Contemporary Southeast Asia. 83-112.
v Yi-Hung Chiou, ‘Unraveling the Logic of ASEAN's Decision-Making: Theoretical
Analysis and Case Examination’ (2010) 2 Asian Politics & Policy 371, 374.
? Takeshi Yuzawa, ‘The Fallacy of Socialization?: Rethinking the ASEAN Way of
Institution-building” in Ralf Emmers (ed), ASEAN and the Institutionalization of East Asia
(Routledge 2011) 87.
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