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A constitution is the most significant law in a state because it defines the
structure of and relationships among state organizations that exercise the most state
power. A constitution also defines the fundamental rights of citizens. In the theory and
ideology of democracy, a constitution has its roots in the people. The people,
therefore, are considered to have established the constitution. A constitution,
furthermore, defines the roles of organizations other than the state that use public
power. Organizations established by a constitution must be bound by constitutional
power. No state organizations can use the powers granted by a constitution to change
or destroy it. The constitutional amendment powers are not ordinary constituted
powers but are a continuation of the original constitutional amendment (i.e.,
constituent derived power: pouvoir constituant dérivé).

When the power to amend a constitution is not an original constituent power,
it is limited. An amendment to a constitution cannot be made without arbitrary control.
If a constitutional amendment is allowed to proceed without review, it is likely that
the organizations that amend the constitution will do so beyond the powers
determined by that constitution, which may destroy the structure of the organizational
relationships that it governs. Also, such a procedure may amend the constitution to
destroy the fundamental rights or freedoms of the people; therefore, to protect the

supreme law of the constitution to affect practice, in addition to ensuring the



(8)

constitutionality of legislative acts, control over a constitutional amendment process
by judicial bodies is also necessary.

A comparative study of constitutional law on the issue of constitutional
amendments in Germany, France, and India found that the German constitutional
amendment process takes the form of a comprehensive single-track amendment. In
the past, the Thai constitutional amendment process had the same characteristics as
Germany’s. In France, passing a constitutional amendment requires legislative bodies
to have the power to choose the amendment methods prescribed by the French
Constitution, which specifies various methods for passing amendments, each of which
requires various other amendments.

In the present Constitution of the Kingdom of Thailand (2017), Section 256 can
be seen as describing a Constitutional amendment process different from that of the
past because Section 256 (8) requires a unique process in the same style as
amendments made to the Constitution of India.

However, the Thai Constitution stipulates a process for amending the
Constitution that is arduous and complicated. Hence, an amendment to the Thai
Constitution may not be possible. The comparable process for amending the
Constitution of India stipulates severe conditions that vary according to the importance
of each section. However, it reflects the fact that there is more flexibility in the process
of amending the Constitution than in the Thai Constitution. Indeed, Section 256 (8)
requires the very complicated process of having to take a proposed amendment to a
public referendum. As is well known, the lack of flexibility in the constitutional
amendment process causes the Constitution to be incapable of adapting to social
contexts. Society may choose to take the route of fomenting a coup or abandoning
the Constitution altogether and creating a new version instead.

Regarding the issue of judicial review of a constitutional amendment, the
constitutional amendment power of the judiciary is limited. Although the Thai
Constitution does not require direct judicial jurisdiction to decide on the
constitutionality of an amendment, judicial organizations can examine a constitutional
amendment, whether through a formal process or a content review, to preserve the

Constitution.



)

An international comparison of judicial review procedures for constitutional
amendments shows that some states have explicitly empowered courts to use their
power to review the constitutionality of such amendments, including Germany and
Turkey. Also, some countries do not assign a such power to judicial organizations at
all, such as France. In India, there is a constitutional amendment that prohibits the
Court of Justice from examining the constitutionality of amendments. However, the
Supreme Court of India ruled that a constitutional amendment was invalid because it
violated the Constitution’s basic structure. Therefore, India’s Court of Justice has the
power to review the constitutionality of Constitutional amendments.

In Thailand’s Constitution of the Kingdom of Thailand (2017), Section 256 (9)
empowers the Constitutional Court to review only an amendment’s content. The
Constitutional Court has no power to examine the process for fixing the Constitution
in the same way as the Constitution of the Kingdom of Thailand (2017), Section 148,
paragraph three, in any way. Although the Constitutional Court may accept applications
to consider the procedures for an amendment to the Constitution in Section 210 (2),
the exercise of power under that section is unclear.

In theory, the Constitutional Court is not a court with general jurisdiction, such as
the Court of Justice. Rather, it is a court with specific jurisdiction, one that is as small as
the Constitution stipulates, and it is unable to extend its power by interpreting
constitutional provisions. Since the current Constitution apportions to the Constitutional
Court the power to examine the draft constitution only, the Constitutional Court cannot
rely on Article 256 (9) to examine the process of drafting Constitutional amendments.

For the reasons mentioned above, the author suggests the following solutions
to the problems raised regarding the constitutional amendment process and the
constitutionality of reviews to constitutional amendments:

First, propose an amendment to the Constitution’s (2017) Section 256
stipulating a form of constitutional amendment that is easier to amend. There are
different procedures for changing the Constitution in each section. This would include
adjusting the structure of the organization that has the power to amend the

Constitution so that it is more connected with citizens.
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Secondly, propose an amendment to Article 256 (9) of the constitution to increase the
power of the Constitutional Court to examine constitutional amendments in both form
and content. Also, determine the scope of its power to examine such amendments
clearly so that a Constitutional Court cannot use the power to review a Constitutional

amendment without any limits.
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*> Raymond Carré de Malberg, Contribution a la Théorie Générale de
L’Etat: Spécialement d’Apreés les Données Fournies Par Le Droit Constitutionnel

Frangais Tome Deuxiéme (Paris: Sirey, 1922), p. 483.
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** Antonio Negri, Le Pouvoir Constituant: Essai Sur les Alternatives de la
Modernité (Presses Universitaires de France, 1997), p. 1.

*> Yaniv Roznai, Unconstitutional Constitutional Amendments: A Study of
the Nature and Limits of Constitutional Amendment Powers (Doctoral
dissertation, The London School of Economics and Political Science (LSE), 2014),

p. 83.

% Martin Loughlin, “The Concept uf Constituent Power,” European Journal
of Political Theory 13, 2 (2014): 2. Retrieved April 6, 2016 from
http://ept.sagepub.com/content/early/2013/05/22/1474885113488766.full.pdf+html
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*" Yaniv Roznai, op. cit., pp. 83-84.
%% Raymond Carré de Malberg, op. cit., p. 516.
** Emmanuel Joseph Sieyés, Qu’est-ce que le Tiers état ? 6 (1970), p. 53.
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* Antonio Negri, op. cit., pp. 2-3.
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2 Kémal Gozler, Le Pouvoir de Révision Constitutionnelle (Villeneuve
d’Ascq: Presses Universitaires du Septentrion, 1997), p. 16.

* Raymond Carré de Malberg, op. cit., pp. 490-491.

# Kémal Gozler, Le Pouvoir de Révision Constitutionnelle, p. 16.

* Antonio Negri, op. cit., p. 7.

% Raymond Carré de Malberg, op. cit., pp. 496-498.
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" Kémal Gozler, Le Pouvoir de Révision Constitutionnelle, pp. 18-19.

% Antonio Negri, op. cit., p. 7.
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¥ Kémal Gozler, Le Pouvoir de Révision Constitutionnelle, pp. 19-20.
*% Antonio Negri, op. cit., p. 7.
*! Juay 1AT091Y, AMUSUBWIUNINUSYRYT (NFamnamuAT: AnlzliRans

PNANIUUNTINGSe, 2530), w11 145,
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°2 Antonio Negri, op. cit., p. 7.

>®> Roger Bonnard, Les Actes Constitutionnels de 1940 (Paris: Librairie
Générale de Droit et de Juriprudence, 1942), Retrieved July 10, 2016 from
http://gallica.bnf.fr/ark:/12148/bpt6k936114c/f61.item.zoom

>* Kémal Gozler, Le Pouvoir de Révision Constitutionnelle, p. 21.
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(ngammamuns: AzdRmans unTinendesssumans, 2555), wih 6, Autuil 7 lwweu
2559 910 http://documents.tips/documents/5566bee3d8b42aac288b4964.html

> Claude Klein and Andras Sajo, “Constitution-making: Process and
Substance,” The Oxford Handbook of Comparative Constitutional Law (Oxford

University Press, 2012), p. 422.
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8 Olivier Beaud, La Puissance de UEtat (Paris: Presses Universitaire de France,

1994), pp. 263-277.
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52 Kémal Gozler, Le Pouvoir de Révision Constitutionnelle, pp. 8-9.
% Yaniv Roznai, op. cit., p. 82.

5 Kémal Gozler, Le Pouvoir de Révision Constitutionnelle, p. 9.
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57 Ibid., pp. 221-224.
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% Ibid., p. 224.

% The Editors of Encyclopaedia, Britannica, Coup of 18-19: Brumaire French
History [1799], Retrieved July 10, 2016 from https://www.britannica.com/event/
Coup-of-18-19-Brumaire

0 Olivier Beaud, op. cit., pp. 266-269.
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P19AUTUININEINT P butl >

B2 Ibid., p. 42.
5 Ibid,, pp. 46-47.
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B4 Ibid., pp. 47-48.
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% Ibid., pp. 66-68.
BT Ibid., p. 82.

%8 vaniv Roznai, op. cit., p. 68.
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0 John Burgess, Political Science and Comparative Constitutional Law Vol.
1 (Boston: Ginn & Company, 1891), p. 137 quoted in Richard Albert, “The Theory and
Doctrine of Unconstitutional Constitutional Amendment in Canada,” Queen’s Law

Journal (January 2016): 4.
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1! Roger D. Congleton & Birgitta Swedenborg, Democratic Constitutional
Design and Public Policy (Cambridge: MIT Press, 2006), pp. 319-321 quoted in
Richard Albert. “The Theory and Doctrine of Unconstitutional Constitutional
Amendment in Canada,” Queen’s Law Journal (January 2016): 4.

192 | ester Bernhardt Orfield, The Amending of the Federal Constitution (Ann

Arbor: University of Michigan Press, 1942), p. 1.
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'3 Richard Albert, The Structure of Constitutional Amendment Rules, p. 939.
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