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ABSTRACT

Title of Thesis Guidelines for the Development of Foundation Law to

Prevent Fraud

Author Nattawan Rujinaronk
Degree Master of Laws
Year 2020

Foundation is one of legal organization with a purpose of solving society’ s
problems. There are 25,048 foundations registered under Thailand’s Ministry of Interior
which is a good sign. However, there are also many corruptions happened within the
foundations such as defraud or money launder. One of the possible causes is that the
Legal measures of Foundation controls and supports has never been updated since
1992 as it mostly focuses on advantages of the society more than problem prevention
and solution. For example, the definition and purpose of the foundation is not
described clearly in term of the authority and duty of foundation committee, that
allows them to edit the purpose of the foundation but the does not specify
responsibility of the committee toward any mistake caused by the committee.
Moreover, in the case that foundation’s Stakeholders can file a complaint to court to
remove foundation committee, there is an ambiguous in the definition of foundation’s
Stakeholders.

This thesis aims to study for Foundation laws development on 3 mains points

including 1) The ambiguity of definition and purpose of the foundation that might lead



to legal flaws, 2) The authority and responsibility of foundation committee and 3) The
supervision of the foundation from government section and people section. The
researcher employed Foundation laws from England and Republic of Singapore in order
to find the proper improvement for Thailand Foundation Laws. This is a Documentary
Research with the information collected from laws related Academic texts domestically
and internationally. The author also collects empirical data from interviews with
related persons including the registrar, committee and donor of the foundation in order
to find the real source of the problems.

According to the study, it is found that one of the possible causes is the
foundation law is not enough to cover problem prevention and solution within the
foundation and it leads to the legal flaw that people use for corruption. The
comparison of the Laws from England and Singapore also suggests that there should be
a particular law that covers the authority and responsibility of foundation inspector.

In summary, the author suggests that there are 3 points that will help with the
improvement of Foundation Laws in Thailand including 1) Specify the foundation’s
purpose, 2) Extend the content of the authority and responsibility of foundation
committee to be more detailed and 3) Appoint the inspector committee from

foundation inspecting experts to inspect the foundation’s advantages for public society.
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Handbook (Thousand Oaks, Calif.: Sage, 2011).
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Retrieved December 24, 2020 from https://www.learningtogive.org/resources/
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% Charity Act 2011, Section 1; (1) For the purposes of the law of England and
Wales, “charity” means an institution which—

(a) is established for charitable purposes only, and

(b) falls to be subject to the control of the High Court in the exercise of its
jurisdiction with respect to charities.

(2) The definition of “ charity” in subsection (1) does not apply for the
purposes of an enactment if a different definition of that term applies for those
purposes by virtue of that or any other enactment.

®7 Charity Act 2011, Section 3; (1) A purpose falls within this subsection if it
falls within any of the following descriptions of purposes—

(a) the prevention or relief of poverty;

(b) the advancement of education;

(c) the advancement of religion;

(d) the advancement of health or the saving of lives;

(e) the advancement of citizenship or community development;

(f) the advancement of the arts, culture, heritage or science;

(g) the advancement of amateur sport;

(h) the advancement of human rights, conflict resolution or reconciliation
or the promotion of religious or racial harmony or equality and diversity;

(i) the advancement of environmental protection or improvement;

(j) the relief of those in need because of youth, age, ill-health, disability,
financial hardship or other disadvantage;

(k) the advancement of animal welfare;

(1) the promotion of the efficiency of the armed forces of the Crown or of
the efficiency of the police, fire and rescue services or ambulance services;

(m) any other purposes—
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(i) that are not within paragraphs (a) to (1) but are recognised as charitable

purposes by virtue of section 5 (recreational and similar trusts, etc.) or under the old

law,

(i) that may reasonably be regarded as analogous to, or within the spirit of,

any purposes falling within any of paragraphs (a) to (1) or sub-paragraph (i), or

(i) that may reasonably be regarded as analogous to, or within the spirit

of, any purposes which have been recognised, under the law relating to charities in

England and Wales, as falling within sub-paragraph (ii) or this sub-paragraph.
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68 Charity Act 2011, Section 177; In this Act, except in so far as the context
otherwise requires, “charity trustees” means the persons having the general control

and management of the administration of a charity.



65

aeAnsn1snAaldaiuisadniiuianisle q levinusiaainaiig
fusauluaednualdnusvesnmuznsunis duudnisnsevilafinguanedmual il
SududoslasuanuBusenanasndnvesesdng mansevhnisihftuasfieinisnseriadulad
Ha

nsgfdaluiindeslasuauBugouINnssunsns Mevihgsnssuiu

Ly

n3suNINlAsuNIseUliRINENTN NsPudugInTsunsedwnsunsng dyausnissvey

o

#1IUDINTIUNTT FINTTUFMTuNSNdNd Ay Nsleuianis®

o

2) migﬂm%w%mmﬂiimmﬁ

< o

N13ANANSHALABIANIAISNAA Anaensil N15QNARANSINTIZgN

fnduanANuRaneIfuANllgasnsenannaie WL ANRRILNNTSUALUL N1SASEIIAN

q

v

Weafun1sHeanitin N15auagate 9naeneanINd1UNIULALABIANTNIINARYIOLALA

v ea s N a a a va ! ) ¢
ninddureasasAnsnisnea lnerralunstinussngivseujifnisldvnzauivesinsnis
ﬂqﬁa?O

v a

yAnangnananslun1sguarIAnIn1snARtY 8NARENTINNNIT

ALABIANINITNARLUNITUIIITIU kaENUAFNT LTI

% Charity Act 2011, Section 201; (1) In the case of a charitable company, each
of the following is ineffective without the prior written consent of the Commission—
(a) any approval given by the members of the company under any
provision of Chapter 4 of Part 10 of the Companies Act 2006 (transactions with
directors requiring approval by members) listed in subsection (2), and
(b) any affirmation given by members of the company under section 196 or
214 of the 2006 Act (affirmation of unapproved property transactions and loans).
"0 Charity Act 2011, Section 178; (1) A person (“P”) is disqualified from being a
charity trustee or trustee for a charity in the following cases—
Case A P has been convicted of any offence involving dishonesty or
deception.
Case B P has been adjudged bankrupt or sequestration of P’s estate has
been awarded and (in either case)—
(a) P has not been discharged, or

(b) P is the subject of a bankruptcy restrictions order or an interim order.



66

|
v A Y al v o

fmnyarangnanansdwimihilanseyianuiialuniergilunis

o

fudufanimiodanimingauvesyaisluvasiigndnanifaededldulnyorginud
NOVUNEANUA
3223 msdansnelavesyaild nsdwunstuuasansysslevinianiy

1) msdansnelivedasAninianea

yafisnisnaavesesdnsnisnaasesdnlifinisdufind T ludud
Aenfumnaatafismeiitzuanuazosuionisiiganssuninaaienun wasdealaime
foyaiferivanugnemsiuiigniesuasaummaunaresesdnansnaalunaiiu 4

Fan1stufintaTazdedisnenissiuiutuildsulundaz Tuuay
alddefiesdnsmanealaldlunaziufinnindaunazniduresesinsmsnaa’

N R

B4ANINITNARILABIIAYIIUNITRUlAENITIRYI Ty A Inu ey

msneavndeudszanalndulumuguuuudeimusuazilemamuisglammuali’

' Charity Act 2011, Section 130; (1) The charity trustees of a charity must
ensure that accounting records are kept in respect of the charity which are sufficient
to show and explain all the charity’s transactions, and which are such as to—

(a) disclose at any time, with reasonable accuracy, the financial position of
the charity at that time, and

(b) enable the trustees to ensure that, where any statements of accounts
are prepared by them under section 132 (1), those statements of accounts comply
with the requirements of regulations under section 132 (1).

(2) The accounting records must in particular contain—

(a) entries showing from day to day all sums of money received and
expended by the charity, and the matters in respect of which the receipt and
expenditure takes place, and

(b) a record of the assets and liabilities of the charity.

2 Charity Act 2011, Section 132; (1)The charity trustees of a charity must
(subject to section 133) prepare in respect of each financial year of the charity a
statement of accounts complying with such requirements as to its form and contents
as may be prescribed by regulations made by the Minister.

(2) Regulations under subsection (1) may in particular make provision—



67

2) avsuselevinmaimuniy
dl Y ¥ = 3 (3 dl Y ¥ U <
n1snaglasuniseniiundtuesansiaglasuniseniiuazieaduy
29ANINIINAANIRRITUN NI NAAWINTULaz laan s louiuANENIIUNITNITNABNTD
wignuduiiiugua wagdeslantiunisingnefnieuduigaiunisimungay
3 5 (5 ) ) ! 1 ¥ o
asAnsnsneadulideadundlavdilngvoselawasraniilsves
[ g v oA q’qu‘ ! « Y1 9y N ! Y A & P
asAnsnisnaaly q ldieni1snea diSendt “dA1ldanensnaa” Aedrlddngniluliiie
Usglowilansnsny Wi N13anINeINaL N15ANYT AawT guan 9edin nsidunaiies
e IsHRILIYuYY Aads Annadasiau Ansuysevu ANaiARNIFaUITraY R
N13ANATRIAWINREY adaRnmdnd UseanSanvenesinaeiinge11si1519RumEvse
usnssaneg1ua Weluaildanemienisnaawddnensazlasudiuannissinunidla de s
% = N ¥ ey % | ° & v
elaundensnamun selang o Alasuniseniiy wu Mlsannisdeis s1eldanns
Wvisensamuunenlesuing nefuraiilslieviense “idn” aunsndiunindau

wseru”

(a) for any such statement to be prepared in accordance with such
methods and principles as are specified or referred to in the regulations;

(b) as to any information to be provided by way of notes to the accounts.

(3 ) Regulations under subsection (1 ) may also make provision for
determining the financial years of a charity for the purposes of this Act and any
regulations made under it.

(4) But regulations under subsection (1) may not impose on the charity
trustees of a charity that is a charitable trust created by any person (“the settlor”)
any requirement to disclose, in any statement of accounts prepared by them under
subsection (1)—

(a) the identities of recipients of grants made out of the funds of the
charity, or

(b) the amounts of any individual grants so made, if the disclosure would
fall to be made at a time when the settlor or any spouse or civil partner of the
settlor was still alive.

> GOV.UK, Charities and Tax, Retrieved September 5, 2018 from

https://www.gov.uk/charities-and-tax
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& Charity Act 2011, Section 170; Any document kept by the Commission in
pursuance of section 165 (1) (preservation of annual reports etc.) must be open to
public inspection at all reasonable times—

(a) during the period for which it is so kept, or

(b) if the Commission so determines, during such lesser period as it may

specify.
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1994 (The Statutes of the Republic of Singapore Charities Act 1994)
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ﬂ’lif]ﬁﬁLLﬁdﬁ’lﬁﬂiﬂJigﬁﬂﬂIU% (The Statutes of the Republic of Singapore Charities Act
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> The Statutes of the Republic of Singapore Charities Act 1994 Chapter 37,

Section 2; (1) In this Act, unless the context otherwise requires —

“charitable company” means a charity which is a company or other body
corporate;

“ charitable purposes” means purposes which are exclusively charitable
according to the law of Singapore;

“charity” means any institution, corporate or not, which is established for
charitable purposes and is subject to the control of the High Court in exercise of the

Court’s jurisdiction with respect to charities;
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’® The Statutes of the Republic of Singapore Charities Act 1994 Chapter 37,

Section 2; “key officer”, in relation to —

(a) a charity;

(b) a person that is a governing board member of a charity; or

(c) a person that is a member of a charity,

means an individual who, whether or not an employee of the charity or
person (as the case may be) and by whatever name called, and whether acting alone
or together with any other person —

(i) has general control and management of all or any aspect (including the
financial aspect) of the administration of the charity or person; or

(i) provides advice to the charity or person on the control and

management mentioned in paragraph (i), other than as a professional engaged or
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retained pursuant to a contract for service to provide such advice in that professional
capacity;
" The Statutes of the Republic of Singapore Charities Act 1994 Chapter 37,

Section 28; Persons acting in capacity from which disqualified

28.—(1) Any person who acts in a capacity that the person is by reason of
section 27 disqualified from acting in (called in this section a disqualified capacity)
shall be guilty of an offence.

(2) Any thing done by the person acting in a disqualified capacity is not
invalid by reason only of the person’s disqualification.

(3) Where the Commissioner is satisfied that any person —

(a) has acted in a disqualified capacity; and

(b) has received any money by way of remuneration or for expenses, or
any benefit in kind, for acting in that disqualified capacity,

then, the Commissioner may by order direct the person to repay the
whole or any part of the money, or benefit (at the monetary value determined by
the Commissioner), received.

(4) If the person to whom the order of the Commissioner under subsection
(3) is given fails without reasonable excuse to comply with the order within the time
specified in the order —

(a) the person shall be guilty of an offence; and

(b) any amount under the order that is not repaid accrues and is
recoverable as a debt due from that person to the person who paid the amount, or

provided the benefit represented by the amount, to the first mentioned person.
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(5) A person who is guilty of an offence under this section shall be liable
on conviction to a fine not exceeding $10,000 or to imprisonment for a term not
exceeding 3 years or to both and, in the case of a continuing offence, to a further
fine not exceeding $100 for every day or part of a day during which the offence
continues after conviction.

8 E-Lin, Elaine Seow, Charitable Organisations in Singapore: Overview,
Retrieved September 5, 2018 from http://uk.practicallaw.thomsonreuters.com/3-632-
9693?transitionType=Default&contextData=(sc.Default)&firstPage=true&comp=pluk&b
hcp=1



74

Tuanssasgasdlusuanadlalimdoaunsanerimvailuaednuaidnus

AOANENTINNITUSMSVRIRIANTNSNAaITdsd Uy TvetasAnsnisnAaagalikiynaag

[
a U

fidwlads wiyaragidnlidetunazdendormsssuidonliunnaznssunsusmsdmsu

O

A8 TngARIENTIUNSUSINSTUNzAaIr I tun1siiniglu 2 weuduwatuilasuive ™

” The Statutes of the Republic of Singapore Charities Act 1994 Chapter 37,
Section 17; (1) Any annual report or other document kept by the Commissioner in
pursuance of section 16(5) shall be open to public inspection at all reasonable times

(a) during the period for which it is so kept; or

(b) if the Commissioner so determines, during such lesser period as he may
specify.

(2) Where any interested person —

(a) requests the governing board members of a charity in writing to provide
him with a copy of the charity’s most recent accounts; and

[34/2010 wef 01/03/2011]

(b) pays the governing board members such reasonable fee (if any) as they
may require in respect of the costs of complying with the request,

[34/2010 wef 01/03/2011]

those governing board members shall comply with the request within the
period of 2 months beginning with the date on which the request is made.

[34/2010 wef 01/03/2011]

(3) In subsection (2), the reference to a charity’s most recent accounts
shall be —

(a) a reference to the financial statements or account and statement
prepared in pursuance of section 13(1) in respect of the last financial year of the
charity the accounts for which have been audited or examined under section 14; and

[Act 2 of 2018 wef 01/04/2018]

[34/2010 wef 01/03/2011]
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(b) in the case of a charity which is a company, a reference to the annual
accounts of the company most recently audited under Part VI of the Companies Act
(Cap. 50).

% The Statutes of the Republic of Singapore Charities Act 1994 Chapter 37,
Section 3; 1) The Minister may appoint —

(a) an officer to be known as the Commissioner of Charities who shall have
such functions as are conferred on him by this Act; and

(b) a Deputy Commissioner and such Assistant Commissioners of Charities
or such other officers as he may think necessary to assist the Commissioner in the
proper discharge of his functions.

(2) The Deputy Commissioner of Charities shall have and may exercise all
the powers, duties and functions of the Commissioner except those which are
exercisable under sections 24, 25, 25A, 26A, 26B and 30.

[10/2007]

(3) An Assistant Commissioner of Charities shall have and may exercise all
the powers, duties and functions of the Commissioner as may be delegated to him
by the Commissioner in writing, except those which are exercisable under sections
24, 25, 25A, 26A, 26B and 30.

® The Statutes of the Republic of Singapore Charities Act 1994 Chapter37,
Section 4; (1) The objectives of the Commissioner shall be —

(a) to maintain public trust and confidence in charities;
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(b) to promote compliance by governing board members and key officers
with their legal obligations in exercising control and management of the
administration of their charities;

[34/2010 wef 01/03/2011]

(c) to promote the effective use of charitable resources; and

(d) to enhance the accountability of charities to donors, beneficiaries and
the general public.

[10/2007]

(2) The general functions of the Commissioner shall be —

(a) to determine whether institutions are or are not charities;

(b) to encourage and facilitate the better administration of charities;

() to identify and investigate apparent misconduct or mismanagement in
the administration of charities;

(d) to take remedial or protective action in connection with misconduct or
mismanagement in the administration of charities;

(e) to obtain, evaluate and disseminate information in connection with the
performance of any of the Commissioner’ s functions or meeting any of the
Commissioner’s objectives;

(f) to give information or advice, or make proposals, to the Minister on
matters relating to any of the Commissioner’ s functions or meeting any of the
Commissioner’s objectives; and

(g) to perform such other functions as the Minister may determine.

[10/2007]

(3) The Commissioner shall, as soon as possible after the end of every
year, submit to the Minister a report on his operations during that year, and the

Minister shall present a copy of the report to Parliament
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