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ABSTRACT

Title of Thesis The Roles of the State in the Promotion and Monitoring of

Undertaking of Businesses by Foreigners

Author Mr.Kissana Boontae
Degree Master of Laws
Year 2019

Currently, trading and investing in Thailand by a foreigner is freely permitted
only subject to conditions and restrictive covenants. A foreigner is not permitted to
undertake certain types of business and for certain types of business a licence must
be obtained in advance. Foreign business operation is subject to the Foreign Business
Act B.E. 2542 (1999) which has been enacted for almost 20 years. At present,
international trading and investment or investment from overseas is happening rapidly
and changing according to economic and political situation of the country but the
most important issues are trading and investment policy and convenience on free
trade in order to attract foreign investors to the country and yield the most benefit to
the country.

This has inspired the study on the roles of the state in the promotion and
monitoring of undertaking of businesses by foreigners in Thailand. The study has been
made on the government policy both at the policy planning level and at the policy
implementation level, many governmental agencies which act as promoter and
regulator, rules and regulation and conditions of a foreigner in investing, by studying
from the perspective of the laws being in force, past policy, academic theory of both
Thai and foreign. The study has shown that, the state’s role is lacking on clear
government policy on promotion of foreign investment and lacking on short, medium
and long term planning. Moreover, the government’s agency responsible for foreign

investment regulating and monitoring namely the Department of Business



(6)

Development and the Foreign Business Commission are still limited in their role to
promote foreign investment from lack of academic operation, available personnel,
control and the restriction under the controlled business lists in the Annex of the
Foreign Business Act which impost strict control over many type of businesses and
resulted in monopoly by a few domestic capital group. This prevent the development
of innovation in trading and services and cannot keep up with fast changing situation
of international trade competition thus become the suggestion from this study as
follows:

The researcher suggested that The Foreign Business Act B.E. 2542 (1999) should
be reviewed regarding policy and plan to promote and regulate foreign trade and
investment by establishing master plan and action plan for short, immediate and long
term of promotion and regulation. It should also amend the role of related
government agencies appropriately. The Foreign Business Commission and Department
of Business Development should work more proactively and focusing on supportive
role and regulate the business according to rapidly changed economic environment.
Finally, free trade should be more permitted by reconsidering the list of restricted
businesses in the annex of Foreign Business Act and allow more investment
opportunities by foreigner in previous restricted businesses to allow free trade for
utmost benefit in rapidly changed economic circumstance and prepare Thai

entrepreneurs for development and competition in the international level.
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FevupauszaulunMIiauImMLATYgiavesematy o Auaneeiu fatu GATS ey
ANUANSY TEAUNYANATIRNTANUTNTATURINTIINAK TN NI TEnIeUseme T
navsduld daws 1 unsiay 2538 1Wuduun Tun151959158 MU SEMANaPNUNITALAE NS

uinstaeviluvidlusedugiinim uazseduninid av8ansounnsiasen ves GATS Wundnlu
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nswsseny tneiusnsdyniiunigls GATS anunsaduuniduiiusnsdinaly (General

Commitments) WagWusnsaiianie (Specific Commitments)

3.1.1 wanmsadglunusnsainaly (General Commitments)
9 N o & ¥ o v & v A U v ' a ~ 1%
Wusnsainalliluderimuandnidosiuiedu “vann1s” TunsilaainisAuas
a A v o [ a a4 g o S v a wva v A
N15USMsNTkaynRudmSuNNUsEwAaudniluiusnstlves GATS NaeeluRnuviui
Tnglufioulanazvalaunds nannsdrrgludiuvesiusnsaiinld laun®
1. n1sUUREeAnlasuAIINeYAIIEREs (Most Favored Nation: MFN) &4
AnunIaunnazseslidanufiRseninau®nduy 9 TunmsiUanainuinig
2. wanAulUssla (Transparency) fvuading ARNITAEIAUNISAIUINITIENIN
UsimAnazmsfivguasdedusdla
3. NITIWAMIUATYEAY (Economic Integration) MuUuAlAANITNAILE 2 18T
aunsarsLiedavihdennainsiaiuuuniniavsetuseiugiiniala lienasdaasnis
A1 Usnshikidusasiuinninliivaninesanisnisalandulalaelidadundnnis lae
fRoulyin ANUANAIRINEITAB
1) fiANuATEUARUINBUNNAINIUINNS
2) Usglendinudenniuvasaundnesdnismsdlaniidlilunifaniiosas
3) hifldnwaznsidenyszAva
4) ldfnmstmunnesnisiilunsidenufiAvuunlniviounsnisidenujin
NUINTUNINAL
4. wanUALEIwUUN1INLN (Progressive Liberalization) AMuunina@unniilodn
= % a o o a & i A a A =
lEININsmarIuInIsuaNalaslaludnuusnresluresly Weoanndndadininig

Aluarusnistawal azlianunsamvuauinsnisiidunissdauseiadunisausnsiaan

“ gnduideiiionsiauyseinalne, sneeuaduauysal lassnisfneingvuneg
11978N15UTENIUTINAVIAUAINANT wazgsnatydvinensesviygian1susenaugsna

VDIAUANEIT W.A.2542, AuTudl 12 SuanAw 2561 910 https://tdri.or.th /2018/05/fba/
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3.1.2  Wusnsallawig

[ ¥ [ a a a = ! [

Judeynivlunisilanaiauinisamisuseinaaunindasunndreiululusgavn
U3n135 IngdseinaaunBnagioantnisnd (Schedule) Tunisanguassainfunisamuinigiuy
FeaIUInIsauavaiagla (Positive List) 3adunisita lonmaliuseinaaundniaus
WusnsdinuAUnSouvotnuLnunsdIRuliUssinaauignsy Reulun1sAuinisesyn
a191u3Ms Jesniuianigiinannsiddny 2 Usenis Ae nsidngmain (Market Access:
MA) vessenaunsineed uaznsuseAvalesnusnd (National Treatment: NT) laglal

WonuuRseninesuszneumsinsniuazgusenaunistudsene

3.1.3  sduuumsidainnauing
N59UNN5:2591N5ANUSNNSA8TAAMUANAIIL U IUIIAI8NISAIUSANS ATUANIS

Waasniausnisty 4 dnwae lown®

'
=

1. anwaed 1 (Mode 1) iWuguuuunsiuinistiunsuuay (Cross-Border Supply)
ImEJ‘ﬁ;fﬂ,ﬁu%miLLazﬁ%’UU‘%ﬂwwmagjﬂizLmﬁﬁuamu waaunsaliuIn TN TuLaule Wy
nslAUS Y IMIsAungraneIunnsind nsdetayaseuidenainseulal n1s
Trusnislnsdnszninslssinanuulnsnau (Call Back Service) n1sinausuniglna
(Distance Learning) Whudy Wity nmslsusnisuwuu Mode 1 shaziienlostunisliuins
malnsfmiseninelsemadundn Lwﬁ*?&ummwmwmiuia@é’humiﬁamiﬁﬂﬁ;ﬂﬁﬁmﬁ
annsaliusmsuangyseinnlnesnunsdunesiinls laidnagdu e-Banking e-Insurance e-
Auction LTudu vilsidnsnunaulu GATS 11A257lazuennisUsEnausInsTaIumIg
Bumesiinniofisunit e-Commerce ﬁ?uaaﬂmLi“]ugﬂLmeiﬁw‘%miLwUﬁ 5 (Mode 5)
soazsulilu Mode 1

2. &nwaigdt 2 (Mode 2) Wusuuuuiglduimsludsemadumsllduinislusing
wAY (Consumption Abroad) 13U mMadiunsluissmaiievieniien nadunielu@ing

#o 39 Wwunelusnwneutalusslsena Wudu

o

43 LY (% a [ = %4 o a
BUNNT BEYEYNAFIN, U Unnngidnangany mma‘qumwsqﬂumsﬂiznauqina

o

Y9AUAR1Y (entinusUSygruntadio Anslfaans uansalunineas, 2550).
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3. &nwadl 3 (Mode 3) WugUuuuiiglinsssnfdianuszneuiamslulszina
(Commercial Presence) 19U suipsmialadatsgnmdnuilaanvilulsemelng nseusem
InelulaanudinaulusnsUsene [Wudu

4. &nwazdl 4 (Mode 4) 1usUnuufinuausiisdannsadiunujianuluns
THusn1sateluuszing (Presence of Natural Person) bét 191 USemussAum1sw1fi
Usznaunisluusemalneaiunsadnstnadnmansusenuduainansusemneala

TnevhluudinsAuinstunsuuaudnuasd 1 way 2 Sdedinaeutistios Tuna

a wva

UfuRnsUatudiliiinistevierdudunesilavildeinvsonisiudiliyaaanunidluly
uimsluinsszmedunisdaduanindiuuana dmsugduuunsiusmsiiidedninuin
a I a A A a o ! a v a
Mgaluiiouyna1viuinis fie sUluureINIsIvIEnsisndiluysenauianislulseina
y-dy U -dl -dl ! ¥ ¥ ¥

AT0 (Snwaeh 3) Weasanudazyseine AeensAuaTeUsEnaunsnelulseinalag
N13917nFURUUVRIgININAN TOLEININYS AUgTAaluUTEne N1531AAUEIUAT 9975
n139inveuLnlun1sUsenaugsia n1siimuen Reululun1s9auyuueIusene1Iyif
MaeAIUNITAIVANNITRBNTUBNYINUTENOUTIAY drusuiuunsAmuInsiliynaing
Aswddunbrusnsnelulseng @nwaed 4) 39 1Wuseawesediialunisliauniad
Wnvieuludsema 1Wu n1531ANSIEYINY veANANIRIUTEAUEUTIS §IANTS
A3egiuaiunsadiunliding dwyarasssunt ddalifissuaraidugninwes

a o @ Y 2 Y o u ! 3 Y v Y A ¥
U3 udu Jetedrinsenardulununginasivnliin srsaudidies uaznisineu

3.1.4  UsBnNUasaIvIuInIsnugI
NSBUNNTLITAINTSUANAIANITUSNISANETARAINUANAIN2LUINA8N1SAIUS NS
(GATS) azdipinsauAUNNaIv1UIN1SAIe tneUseinnvesarviuinsildduiugiulunis
L9591UUILEADDNINNITILUNNANN U1 (Central Product Classification: CPC) U84
3 a o a [ [ dyﬂﬂ
DIANTANUTEVITR LABILUNAIVIUSANS 8Nl 12 @veail

a a

1. @191U3n191195579 (Business Services) ATBUARUUINITIVITN ABUNIABS
Tawun N13AUAINITERNN 9
2. anuImsaeasinsauuia (Communication Services) ATBUARNUINITLUTYY

Wandouat Inseuuey wazlanyie

ﬁﬂ?UU’J%EJLWE)ﬂ’]iWGlJU’]UiSLVIF]VLVIEJ, IPTINIFF TS
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3, gnuinisneadauarimnssufiieaies (Construction and Relate Engineering
Services) ATRUARLTIIUABAS LAY N TAARS

4. @1v1U3n139ndning (Distribution Services) ATBUARNUINITATUANAEY
Faunudning azgsnawnsuled

5. @mU3MIRIuN1sAne (Education Services) AsouAquauAlsNdELOL U
1Fzauisssduunmine s suviavdngasivInszeydy

6. @191UIN13AUAINEN (Environmental Services) AaUAgUUTANIA1ER
wanMIEAN 9 TR ugnAua

7. @191UTN1991UA5WEY (Financial Services) ATaUARNUINITATUAITUTEAUSY
N135UIANT §IRANSNNTNE WarNSIudY 9

8. avuimsiieiiuauaimuaznediny (Health Related and Social Services)
ATEUARNSINANTIMYIUA UazgsRaniALITUaUA YD YE

9. amEmieuileuazmaAusAELles (Toursm and Travel Related Services)
AseUARUEIAalTsNIY fmmians Uismmunuviesilsuazsianmerd

10. @1V1USNITANUTUNUINIG TRUFITURALASANN (Recreational, Cultural and
Sporting Services) ATAUARNTINITULIY Viosaun WS

11. @191U3N139UN5VUES (Transport Services) ATEUARUUINITVUEINNIUN N
139 1N90INA LaZNI9Ye

12. aU3n1siudy 9 (Other Services not Included Elsewhere) 191 §5AaLe3uae

ganansdaeuen Wusiu

v
v Ly

gj IS a va a aa a a ! 14 v/
vail TumaujUausemeauninndudennitunisitanainluaiuiuinisene q ey
19 1 a &

DI TEUTTAUNTHNITUNSUARA1AL IR e sl

3

1. \Oaasuuulifidedin (None) Aemsynifufiaandnliaisiusesitnmsmuing
Tugtnuuiu 1 Wunséiasivsnmnndeditale q ddatunsdigraravieden Ui
sewinsfUszneunisisnduguszneunslund sniiu dedrdnauiiszy Tudediin
WU (Horizontal Limitations) 1¥u nsfieviuredsiagfssdesly tiufesas 49 veamnu

ImzideukazinnugioiusinAdediiuimivesie unwmua Wusu

' '
= =

2. gnWuLuuiiReuly (Commitment with limitation) n1sfiaundnlvdeyniunay

o v [

a a ¥ ! IS o a a
Uana1nu3nisuad widslidedndinuislsenisiaeanndnasseyseazdenlilunisg
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v

3. LWy (Unbound) viunedanisiaundndslinieuiasitaiasnainusnig viadl

Y

A [ o

UsemAau13ndudanniun1siUanainusnishuseaulawalusemaaudniuluaunsawiy

Y

[

guassailudeindunisanainluniendsld egrslsinunisuiladoyniiulunisis

Y

doyniuansnsonssinldnnnamdmnduaanaandanuiitosniuty Jnadeduld

3.1.5  AMULANAINYDIAUANASIINAIBAITATIUIATTIENININTULAUAT8TA

FaANAINITANEILUUNINTG AUAUANAILY GATS

AUANAIINAILNITAIUINITIERINNIULAY N181ATaRNAINITANEILUUNINA
Tneihluonauanansainanunnasiu GATS luursnsdl laun

1. msdaaEnauinsneldanunnainisAasnuunioaty e1ansnsuss
Tnodnlusi@ TngUseimaniAazdeszyavniidesnisazeniuainn19laas (vie Negative
List) Faazanafun1siasanlu GATS deusazUsuinaaziutoiauslunsidadmsuaufinud
AUNFDUAIUANNALATLA

2. M3RsvzhinTaungunIsilaLas ludIulsu vse Snvasdl 4 og9lshn
mmmﬂaamiﬁwLa'%‘t,ww%mﬁmammmaqEm]fﬁ’mumimﬁ%ﬁ’wmuﬂﬂizﬂaﬁm%wﬁ
annsadluvihanuludssmadndls Inedundnildsuansanan o1f dnngvane mns
UnUny® WnInenmans [Judu

3. nssabdaseunrgunisasyuly Mode 3 (Commercial Presence) losann
ToANAINITANAITNINIALTUNTIGI8N15899U (Investment) lagianie FensounaunTy
amuﬁgﬁumﬂmﬁmﬁmu,asz-m%mﬁ s?fwwhqmﬂmsmmwwmﬁlﬁaqmﬂUizLﬁuﬁaqmﬁ

asudslulasunmsussgluiidenisiasanluesdnisnisalan maUawaEEaiunisamuis W

nlesiuieululunslaatluseaiviuimslu GATS iy

3.2 NVINIE3TSTINUNINIINITAUATULALAAUALANITAUAZNITAINUVDS

SgineUszmanazUszmalng

ngrunesgsssuuydulngresuuidseme astlundninasiasgalunisunases
Uszmelunsimvuawwiwlovisunasy lnednlngdomnunlusgsssuyyazsdunisivun
naninasiLuunnsn nngasliasivlussasidenun wazasiinnseannguuneainuses

NNIFEIIUYY NI AMMUATIEAzIBEAM UM AN TawulTag ARy wenanilusgessuumy
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Anuald nelutudazdunisfinuigsssuugrentsendlve ansgeusni wazeoansidy

Piuwuadundnnsiugiuld 15gazdesindunisegialslunsnisfinisau
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[N

2.1 3gsITuYYaEnsgaLNEnn

535U VIUTEWAANSFOLNSNT (United States Constitution) vyungvuneggn

<9 v v

YosUszmeansgalin uazioidussessuyaiiinssaduarednvaldnusaduusnveslan

afle

a wva o [

[ [ [ ¢ v A Al LY &
wazdusyessuyaarednwaldnwsniiiwinanlulandagiu lnedunseunisujimdmsu

wguvessguIanatsisans gl uuuinidlunisnisuinisu sz nanami sy

N1548199d9AN LaLLATEENY FIURIMUUARNUENRUSIENINSTUIANaNAUSTUIATDIAUYBY

o

Sgie 9 sudassrvunnaunionduegluanszewisnime laesgssuyyansgensnituay

<9

' 1
va Al v

) Y M v a ! ) o & =) 1% 1
WunstyganlilaasivlusmeaziBen wnazilunmsmvuaiiomalsziissdu o e

o

#na o dvthiidiunslusuinaluadumeasiBeaiuuleous ng sadeu detduluFes
Thusntunils Ingludomiludrunstrmsmdvddy Tundugamiedoddun

“To Regulate Commerce with Foreign Nations, and among the Several States,
and with the Indian Tribes: {gannfigrunafiazneszifoumuaunisidee fuiaszine

(%
[

LAZIENINTINIMAELA AUDUREULEINIG 9

P

»45

(%

Aatufialadn Sevsuyyansgesndilaiundydaluaunisfiinisamunisnidyd

] v o ) S & o a o
1laense wiazlvgiuiasyan mludunuvesdszyivu dg1unaluniseanuleuis ng
sudou dotedu eatunisdinisamu wazniswidyd lneeransndusgiyda nguune

RI2APRN M%aifiﬁyﬂmmsﬁl,mﬂﬂ{]ﬂﬂﬂﬂ Lﬁ’e]iJ’]?iQLﬁ%?,JLLﬁ%ﬂ?ﬂU@LLaﬂW‘iﬂWﬂ’ﬁaﬂ‘l{!u NIIAINUIN

fnaUsEne FelutulazyinnsAnelusigazidenluainudn

3.2.2  335TIUYEREIATIAY
saaLnsidsiinisunasedluszuasuuszysulaeuuuiyani Syuuuvusguiadu

anniussy wazszvauvsUlnenieldsgsssuugUssyuwisiguetenansidefoauiianse

9 *9

v A [

TATUILREnTEY p9ATUITUARANAINTEITTUINDRYILUST 2 kIiaTIHRIUITNT
gangy lnvesawsidelauseniald SgTsuynwinaIesgesawmsiie 1900 (Commonwealth

of Australia Constitution Act 1900) LLazléfL‘dﬁ'aumiLmeJszmﬁa’lm’]ﬁﬂumaﬂawﬁw

% United States Constitution
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21001303 WudsswanunasesssuausvisUlnenielasgsssuyey (Constitutional Monarchy)

[ a

Wil nguunesysssuuglaliduiuniesesyeeanside lunislisiuiausiazsgunases

<9

auted douaedulaeunesy wazlianududasslunisuimsusemavasissguianaisuas

Yy  a

$3U1av0aulUNITUTMTUNATEISTURINULEY KAITDINIIATUSIUIRIUTENINTTUIANAS

wa al

LY 4 a [ al & I CY v v a 1
LaTIZFUIaNeInUY Immgaaam&maammmauuasLﬂumsu@mmwlulﬂaﬂﬂimwasLaam bbG)

>

%

ndunsmuaidemansaifiosdu o e q Sathisndunslugusslvady
swazdeaduulovis ng sudeu fetaduludeniudntunis Tndludomlusunsdans
wdvdih Sunduginiiedos Taud

“Trade and commerce include navigation and State railways The power of the
Parliament to make laws with respect to trade and commerce extends to navigation
» 46

and shipping, and to railways the property of any State

nd19A9 TuA1uN15AT N1589NU NSIIAYE S§aN1T81u1aNL00N NYUUIEY 1Y

[ 7
§ v Aou

selaudataduns o w1 Wedaslisgadunisiunisiinisasu wasniswidye Msilsyh
demnudangulunisuimsdanisulevisluduasegia siunimsduasunazindugua
N13AIN15899U N1sauIINAsUsEma Tiiudeniswasuwdasiuagresimsiluszuy

\Aswgnalan

3.23  SgssrayUsEmAU®a

UseimAusausenaumesgang q 26 55 uaz 1 wan1sunaAses Sesssuygimunli
fnsunasessruaulszusUlng neflusesunsuaildsunindenddlaememsuazduain
Ussrrudulsean WHufifuiananiuasusisianedguund 25 nsensas finsediss
funtsnsaz 4 U nsuimsdseinausfaudadu 3 diede deuims duszsundudun
InsEenda FefRvyd® anuwisnfilduszsuuiganig Usznoudae qdlant Jaudn
F1uau 81 AU angunusiugs i aundndiu 513 au nsudazsgasiiunuetnaios 8 i
warlaAn 70 iy annsdendinudndiudserins fnsedisatuns 4 U dhemannisd
Aageaawisnd lnefiffivnneiis 11 aumnarnnsuiidlaeUszsuiduiuagiusedae

AN ANTEATWUAUINADATN

% Commonwealth of Australia Constitution Act 1900
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adl TuduiasugianasseuuAsugna $3ossuyaus@a®’ lamnuandninuentiin

AR LduNITMIaLAT YA ST ULLASEENavessFRowlun 1siienudnLdivessLay

Uszrau ilszanvunnauddinainunduegiin fanugfsssuiaueniaiu n1snazesn

Y

ngvuemaAsegiavansluUssmakazn s Uasun1samuAINF1UsEmA U AzRetaguu
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o w v A

fuguvewmauselevivosnfiluddgasan sl n1sazeniiudenmuavengnuieni

o 3 1

1Asugia aznseildlaededlasuoyginainiy wasaznszvilamiedumndnduswiunas

q @

[

WeANuluAazSnwauUaenaduvesigwiniy naendulusgsssuynydilaiinundi

nguuIEfIULATEgRINIseanu1teAulTduAIlnIsAIMUAUlEUIY KAENINTNS
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AseLdun1seng o lunmaasegialiogamnzay eusslovlvesUsewmandud gy

3.24  SysssuyyUszmenauTud

U =

Hautudunasedluszueulszasulng luguuuvansisasy dusesiusualu

<

Usgyw 1nnnsiiendilaensannuseyvy egluinumiinsmag 6 U mssiunuslaliiu

a = a 2 & Yaa a = Y] . .
1 315¢ ?]Gl]ﬂﬂ']llﬁﬂ’]sﬁﬂ 24 AU qu\]qﬂﬂqilﬁaﬂ@]ﬂ‘r\mﬂz} ANTNLFUINIUSELNA (Nationwide

[y a [

Elected) #215¢ 6 U wagsguraazdnlvinisidenianaanidnuiuasamia (12 aw) vn 3 Y

9

HWavTuduvswnnisunasesesnidu 17 1wm (Region) 80 3anin (Province) way 120 ilp9

(City) Imgutensunasesdesaanidu 1,499 weauna (Municipality) kag 41,969 uissln

o

(Barangay) Fuflsusindnuanionytnu velfisgsssuyaidunismunegegalunisunases

EX Y

a

Usewna lagMnuaguiuun1sunasesvaalsemne Lasanstuiugiuveslssyivu lng

[ [

Fossuuny® AmuavanMsiugIunIueAsyga fall

NIALIUNIITNATYENVDITTUN DA 1IAULUAIMINATYFAY NT8a18T18la L
Uszrwuegrulusssulivszvvuddinanuduegidadiuag Ussavudedinanmdin

Y

a v v [ 14

A SydosdaaSulyiingaivnssy duasuliinIsuYatunIeIUNITAINITAINY NIBATYFAI

P

weludseinanazanalseine Sgdosundesdusenaunisvidldvluddunisuyatuain

&9

AaUszwme wazn1sAliidusssy sesduasuuaziinmun Javisgueu uSem annsel ves

£
a o

UsginalvndouudstuiuanUsemea viell Sgaganiiuniseannguuieiiiadtiunis wse

" Constitution of the Federative Republic of Brazil

*® The Constitution of the Republic of the Philippines
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'® Office of the United States Trade Representative, Executive Office of

the President, Retrieved December 12, 2018 from https://ustr.gov/
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Investment in the United States: CFIUS)

® Australian Government, Department of Foreign Affairs and Trade,
Retrieved December 12, 2018 from https://dfat.cov.au/pages/default.aspx
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