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Government procurement contract, whether through electronic bid or a
general announcement to present a bid, in some cases requires posting a bond for
the amount bid or for the bidding itself, in order to guarantee against damages that
may occur when the tenderer of the conditions or tenderer of a price does not
perform according to the procurement process. In this study of legal problems
concerning the guarantee of a bid in government procurement agency, the objective
is to study in detail 1) problems of the legal status of a bid bond, 2) problems of
bringing a lawsuit over posting a bid bond, 3) problems of kinds of contract in the
bidding contest and problems of types of contract winning the bid 4) problems of
creating a contract. This is done by studying the concept, theory and principles of
Thai, German and French laws and the legal prototypes concerning government
procurement of UNCITRAL: Model Law on Public Procurement, the judgments of the
Supreme Court or the highest deliberating Administrative Court, and the decisions of
committees having jurisdiction to deliberate, advice or answer queries concerning
government procurement.

From examining the Court of Justice, Administrative Court and the
Committee deliberating the final jurisdiction of various courts that have decided
cases, by giving varying reasons in determining cases concerning appropriation of the
amount bid or the bond of the bidding process, this study has shown that by posting
the contest to present a bid, this is in essence an invitation to interested contractors
to present a bid. The contest to bid is, therefore, an offer. When a contractor
presents a bid or enters into the process of electronic bidding, including depositing a
sum to guarantee the bid or to guarantee an electronic bid, that is acceptance of the
offer creating a contract, a bidding contract, or a contract to enter into a bidding

process. Posting a bid bond, therefore, has the legal status of a contract.



(6)

In the case that the winner of the bid fails to create a contract, the
government agency that posts the bidding can rightfully confiscate the bond
guaranteeing the bid, which is an exercise of its right in a bidding contract, which is a
dispute over an agreement according to a contract to contest a bid, The litigation
that arises in revocation of the bond for the procurement bid, therefore, is a litigation
over an administrative contract. In the case that a government agency does not
return the guarantee of the bidding to a contestant or a guarantor of a bid whose
obligations have elapsed within a given period of time, this is deemed dereliction of
a duty prescribed by law, which is a dispute over a tort on the part of an
administrative body or a government agent.

Through studying the decisions of administrative courts and of the committees
determining final jurisdiction of the courts, there are three conceptual trends over
the bidding contracts: 1) The determination that the bidding contract is an
administrative contract, 2) That a bidding contract is a civil contract, and 3) That a
bidding contract accords with the principal contract. In recent decisions, the
administrative courts and committees determining absolute jurisdiction of courts have
come to base their decisions in dependence on consideration of the principal contract.

When a professional or a contractor presents a formal bid or enters into an
electronic bidding process (e-bidding) including presenting a sum to guarantee a bid,
or posting a sum to guarantee an electronic bid, it is deemed that the professional or
the contractor exhibits an intent to accept the government offer, and promises to
make a bid or enter into the offer a contractual price for the work. In this way, the
contract before the principal contract arises. At the same time, it is deemed that the
professional or the contractor makes an offer for hire and sale to the government.

The writer has the following suggestions: 1)Applying the principle of offer and
acceptance in making a legal contract to this situation, it is evident that the legal
status of posting a guarantee of a bid is a contract by status, 2) Procurement by
process of bidding or electronic bidding, if the winner of the bid does not enter into
a contract or does not present a guarantee of the contract, this breaches the
contract to bid or to guarantee the bid; The government agent may rightly confiscate
the bid bond from the bidder or the guarantor. Additionally, the government can
demand other damages. 3) The government agency must return the bid guarantee to
the bidder or the guarantor of the bidder, within a stated time according to the rules
of the Ministry of Finance on procurement and processing of goods. If a government
agency fails to comply with these rules, it is deemed a dereliction of duty prescribed
by law. 4) The order to confiscate the bid bond is deemed an exercise of legal right
in contract, and can be litigated in a lawsuit without an appeal.
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the Contract) N15UTM15deYeY (Contract  Administration) mmﬁlmﬂ%uuﬂaaﬁmm
(Contract Amendment) Jeuuuarausuiin (Liquidated Damages and Liability) n13
vanidndeyay) (Termination) fau Uszsnangsneunsuazmndvdfidinadungmanendni
THTaAuLAFY 19T tuAEINUAYYITENINA AN Y Lﬂml,wimiﬁwé’mmwaq%’ﬁﬁ?u
NUIPIUVDITFIY maaﬂg‘ummmg seLlgu UARMEITUUAT uIststuaﬁ%mﬂmﬂumim

da
&

Fyavessyiu dufu Rnnshdygvesstlnemihruvesisiniuneszusean
vosdyeyvessslaail

) dyrduuniu (Concession Contract)

2) dyandnevmnuuuiiniasa (Turnkey)
)

WaﬂigLLUUigmaig (Government to Government 58 G to G) 7

@
&

[ [y

4) dygnedtiunsnannsednyny13n@edndng (Procurement Contract)
f g

o

[y

e . 6
Lﬂmﬂums‘wam (Non Procurement) L3u

FuauInssuny N, Sy wsisasiaunudingaainfukuesiuna, dyalruinisssuurie

aamﬂuﬁuﬁﬁwméwlm—mLaL%a wUad A -18 B-17 Services Agreement UDIUTEN
Unn. 9119 (Ly1vw), 5&3@1%@%1EJIV\IﬂNﬁUplim%mi%lﬂ%aﬂsuuswimj (IPP) Power Purchase
Agreement vaIn13iThENendnwisUssmelng, Jufindennasmiulassnisiguyudiiau
Sulunsdafiuasssudeniuuesyalosvesdriinaumeauadiosana (Jusu
“Hyaveesy” uduausznnmils deanudningie “dye” Tududernudad
difiandenimAnnilsluszuungmneynsyuu o1ananlditluussanguuuunsns evind
L‘fJumiLLamaaﬂ%’qLam’mqﬁmumﬂgmm%mmé’mﬁuﬁ‘iwdwmﬂﬂaﬁ?u “Feyeyn” W Duguuuy
nansevfiiunuasiivsz iR duinfienuuiiaasuuuunis winsedufdondlatn
“Heyeyn” IU§WUWﬁLﬂumiu,amLammﬁméfmmﬁuiij’mﬁé’mm’] azilanunuiglunig

o

s
Y aa al

NN GIIE]LiJE]i‘”U‘Uﬂﬁ%ll']EJ’i‘“‘U‘UIG]’i‘“‘U‘U‘VHNEJE]ZJ'iUﬂ’J’]iJﬁﬂ@ﬁV]ﬁsLUﬂ’]iLLaﬂ\‘iL?JG]‘LHLLﬁ‘”

1Y [

sJamUQ“é’uﬁuﬁmﬁmuivmwﬂaiuzmwnuu Gziwam'mﬂm']maamzummwgmwaﬂw

v v
[
IS

WNeaudaygyn fall

“Usgam wedaassol, wdnnguansuazafunasaaiieafuniswan dyginie
Unasas uazayglanainis (lenanssznounisusssiendngaangmnslnateayis
fasanafiunaed (# n.e. 3us09) YalSidonasiaunszuiunmsyRsssumisunases e
Fuil 23 Wwwgu 2560), 1 7-8.

[

7 ¢ v ¢ " v a ) ' o '
ERIUI? mﬁiﬁm, ﬂg]mﬂamgz UIARALLAEAANNTITLUILLY NG EYEUTN I NI E LY N

o

MeUNATEY,” MTESEATINITUAUAUVBISFAN, 6, 1 Wwgu - fug1ey 2550, ni 149.
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2.2.1.1 nandyagseadudygr (Pacta Sunt Servanda)

o o
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o [

Tun1smnasyinduanty dngauaLANTUIINASLAALIAUNLEUD FUBIT

Qﬂﬁ@ﬁ@ﬁﬁﬁu%aﬂ@:ﬁ@@’m’jﬂﬁmB'J’]EJ ﬁlﬁuamwmmﬁmqﬁ’mmﬁﬂLﬂué’magﬂsﬁu é’zy}apﬁﬁm%u
LﬂuLaﬁauﬂgwma??m%’wjé’zgigﬂﬁ%éfaqﬂﬁﬁ’amué’ag@ﬁuaéwLm'm%’m wagaziinisunly
LU?1'sJuLLUaaﬁigﬁgwﬁiéfLﬁm%uué”;ﬁé’faqmﬁamimeLa]mu’]ﬁgﬂé\’aqmaﬁ’umaqﬁgﬂammEJ
LWULREAY @jé’iy,zg’w'mimmwﬁwmmmLﬁmmm?iaul,mmLLﬁ”lsuéfﬁgiyﬂﬁLﬁﬂ%ﬂ%ﬂﬁ&ﬁﬂﬂ
wawvesauusitosdedioadls sensinturesdywarnisuiluuasun asdaygai
Lﬁms'?gjjul,l,ﬁasiauéfaaagjmaiﬁmé’ﬂ “Fyadeadudyan” (Pacta Sunt Servanda) 3s8ntiaien
AnudnpavSvaInsuanaanududdry Mé’ﬂﬂgwmaﬁﬂwé’ﬂﬂgwuwaﬁalﬂe?faﬂiWﬂgagTu
N 9 szuvvesnguung liinesdussuungrunenmuuns e lussUUN)mNesEnIUsTIne
nandeyaseadudya (Pacta Sunt Servanda) WAANRANNISARSITULAL
wwrAatunsenaunludidey lnaaauiasandidvinasgiswnnluniseivaunistiaduaiy
GRIATY e?fqmmﬁm‘ﬁugwmmmamﬂ%afﬁﬂﬁn’jw eARainyIAAveLTee Insusnglunse
Fufisund 5 (de 33-37) ¥93 St.Matthew Tunouvhefinanin “a3siasinese laifidnlal yous
Weaiifne ﬁmumﬁuﬁiﬂmmﬂmmsﬁ"a " gosumnarsilaldmilusunAnvesnisdaduay
doyay1uazved StAugustine (354 — 430) a@audn 15IFBIINYIANALILATUANIVE 1131 WA
mmﬁmwmﬁmﬁ’uﬁﬁgnwulu The Decretum Gration (UyiAgafiudtermaun Tneianizves
Tsffunmedn) Bvwavesnsadmaunldidnunsiunumlunisvindayan dsudyan
wandygneadudyg (Pacta Sunt Servanda) lsumseensuiuiieindu
vanngranglvgludesesdynn Wnsamglummsswd 18-19 AanuAaiiertundnaiam
TunsvidgyuazansiastounaasugialidnsnasouuinuAnn1INIsloasiATYgna
Tuarteiu 9 vlidnduadeaduduya ldsuininaluie ndnie ndunldfuauiew
geanludne Wosandviaddoumarsugiia Laissez-faire, Laissez-passer Wiuin yanayn
aufiiadnmlunissniunisle q Mo Yuwslunsdiieusslev diusu fionagnndn
L aslaung mmuﬂ{]%mamﬂ%mmﬂuiuaaﬂumsw,ﬂuﬂ;]mmwmﬂmmamuwaq
ﬂamﬁmmmmmmwmammﬂummmmu Aty nuufailauvesrdyy Jadedniu

ALY

D_e

o w

aqmmquwqazy}zywmmﬂgwmaﬂu auuﬂﬂgwaﬂmmﬂﬂmamsﬁuaawmm (The
Autonomy of the Will) adundniiinyanaiiaamlunmsvidyaldoiadud gavdily
Avdedldanznsdidudeswoinnuanisouiosuasfasssusunvosssvaumingy
ety mﬂwé’ﬂﬁmmﬂawﬂﬂu'ﬁqaﬁﬁai“LLa s mlunsindyayniununseli loles waz

=

Lmaaﬁymmmmﬂmimmaﬂwaaizﬁuamamm wummmﬁuumﬂammwﬂmamﬁﬂfﬂﬁmLUu

%ummﬁsimmsmamm ﬂﬁiUiUTﬂﬂllMU'mmENUQUG]GHNﬁﬁJEU’]E]EJ’NLﬂﬁQﬂ'ﬁﬂ ‘1/]\‘114 Llla

) L g ] ] g7

8 N aa o . . &
U157 #dgiauing, nan Clausula Rebus Sicstantibus Tudyymisunases

o«

(AneninusUsgeumUudin auzlfa1ans InIe1dusssuaans, 2553), wii 5-9.

o

9 a £ L4 o/ 1 o/ L%
A3 Bseiw, ngranedy: aarusTvdvesdyyiludagiuuazdemide

oyl lusssu (NJUNNUMIUAT: UNINYIRUTITUANENS, 2542), Y11 6-9.



12

=
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[

AURmmdnyaldanasiuly ddyadreladenig wiludsuntasdadiilils uas

AR}
I

mnadaya iU URmudya ﬂg]vmwﬂﬁ]u‘umumﬂw,ﬂulﬂmmawﬂwuuu Tudaqtundn

A

o

deydeadudyan (Pacta Sunt Servanda) 1 LﬂwaﬂwlmumsaamuamaLLWiMmEJ

nandyadenludya (Pacta Sunt Servanda) Lﬂwaﬂﬂgwmammw%’q
aQLﬁaqwﬁaﬂgmmﬁaL%@qé’iy;ml,l,awﬁ wazidundninaendldfunisadgavdoundalily
Uszananguunevesnuseine Tuduvesveify Ussananguanguniuagnded \oe 97
nssuuardyey Nwdand1 “yaradeslfiRnudyan” (Pacta Sunt Servanda) duiiinain
pdnysdassani “dewrlidygudiiesinudign” Wundnngrunerlufiogidomds
1IN 9 GL‘u‘LJiziJ’Jaﬂ{]mﬂEJLL‘W'\‘iLLaSW’m}U‘&Tﬁmﬁaﬂiiuﬁmmﬂ10

2212 vénngmneieniundndnyadeadudygyr dn Clausula Rebus
Sic Stantibus) wsenandeyeunlaiudeyaun (Rebus Sicstantibus)

vannpvseiindyaneziasundauiludosnidnlald Vuudedymde
fuleRzanas iy JHundninluresdyan é’uu’flumiaau%’ud’lmeﬁuamﬂﬂawhﬁ'uﬁ
ddeydi HNNUAULDS vasaziUdsuwdasdluldmonnuvesnuriniuy uieghlsia n1sd
%ﬁwaﬂammmmmuﬁ@agﬂﬁ Aradloannnisaifraduliasusdas wielifmveunsn

q
(%
[V

Fouguusarwilinginisaldudusngiuwiadyaisislvansusinedyyfuiu feiu
winUs1ngnananisalladnisildsuniasluedaninaunssnusingIuve sdgy i
9199zdnalliIfeUfuRnudygieginasiniale Jaannguunenazdiunysuldlunsa
1 leldl (% a 1% v v 4 I [ . . =
WU pevannguineneniIunandyynesUudyny (Clausula Rebus Sic Stantibus) %3

wandyalaidudyag (Rebus Sic Stantibus)
Y = o v o % 2 o .
wannuurenenIunandey1neasdudyan (Clausula  Rebus  Sic

o

&

Stantibus) nSendndaaylaiidudtyeyn (Rebus Sic Stantibus) fe NNSANAIIIAWNNY AAS
anuziAuly uazmnidananiu ldegluannzuuuifuuds wiefinsudsundasly ned
Fanandednduazdesdinaniangunsegidlaegrmimuundaandaduududngd T
ARy dn Clausula Rebus Sic Stantibus axiinalunsdififinsideuntasiy
Iuaifmﬁuaqzw'nﬁé’mwdmmnmsuaamimﬂaqﬁflﬁay;wt,azmiﬂﬁﬁ’aﬂ’m‘fﬁwﬁ !
mnuusnvemdn Clausula Rebus Sic Stantibus @aidumdnngmaned
Antulneiinaeurmaw (nselumawiesas) luamssei 12-13 eindnia “doyyrazrnity
asruifiaaunisaling 4 Snafulivdeundas” FalddinisBusuin dyandesldsunis

Canen Wolne, A5 UNEAVINYUUBUNS: waninalu (NFANNUUAT: IRV,
2546), i1 89.

llWorache‘t Pakeerut, Die Clausula Rebus Sic Stantibus im
Verwaltungsrechtlichen Vertragsrecht (Gottingen, im November, 1994X |, p. 3 91509lu
Uns Waglauna, (Seady, wi 10.
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UURA LL;JLLmﬂumUuﬁm meﬂamamﬁaﬁﬂLUasJuu:Uaﬂfdﬂamaﬂﬂa’mlumaw;]ummm
dald wan Clausula Rebus Sic Stantibus 1@Lmsﬂmhmuﬁluﬂgmmmmwaﬂmﬂam
Ussiaildssuungurineasuseuas wagssuungnediaaed lnstagtuisaznuldluum
ngranedeanisilasuuvasludayamgludng 1dun wdniSes Frustration  ¥e3sEUY
ﬂawmwﬂaumauaai MﬁﬂﬂﬂiéulﬂmaagﬂuLmaﬁaﬂiim (Wegfall der Geschaftsgrundlage)
Felutigiufe mam 313 lulssmanguunsuiasesiu vinngumneludesnisthszuii
nane Wunseiivinanniiuans
N5AUTTNARI 9 aau%’umé’ﬂﬂgmmaﬁaﬂﬁwé’ﬂé’aujzyﬁauﬁué’auqu
(Clausula Rebus Sic Stantibus) wisendndealiiludann (Rebus Sic Stantibus) Lunan
npmngludesdyglussuungmnevesssmediu Aidesiaugisssuluseninagdaygy,
Sunfounszmndadendndyadesiudyaiediunsinin Tunsdiinnsuasuuladly
sumgmLLmé’zy@ﬂ%athamwmalﬁlusumsﬁwé’@yapwﬁﬂﬁgjﬁzgzywr;'Jwim'hwﬁaéfm
Funszndniiuly deulilusssunnadyan nsufiaswdn Clausula Rebus Sic Stantibus
Fedusesinsyvildenn

I a wa LY

Tnertluilefidaaynintuuds winedsy wﬂwaiﬂslwawﬁalwg RHE TG

AR} U A

Y 1 a ddy ¥

iz‘U‘UﬂQmﬂEJ‘VJﬂi%UUQ%ﬁWMU@IMﬂﬁmUZQWBJWEJNUG]EN%'UN61 wsinann13volANvountIuAILYY

Y

nsdlnstrsznilduiuide %WiﬁﬂLﬂm*ﬁﬁEJEJ%J%UﬂUiUV!ﬂi%UUﬂ{]WﬂEJﬂﬂ@ el

U [ Ag)

= ' = i

ﬂﬁﬁamué’agﬁyﬂajéfaﬂ%’UﬁmamammLaamamLﬁm%uﬁuqﬁ@mwﬁﬂﬂwwm wansaimduy
Ugymedadanfe nsdininisdrszuiinudsegluidovsiinle wivsilunissungdyyidnde

U s
o

Aaarsuinueiavine wielunsaifianginisaivdsuudadlvauilinisdiseniineu
Lmusuawjﬁ’zyﬁmﬁﬂﬂwawﬁaﬁ?uﬂmaLﬁuﬁulgﬂszia%uﬁﬂaéuL%q wioenasenindunsdifinig
Frsgniituduliinisussgauanulssasdduniaduvisyanildios feilymidandna
aunsaesuieldsienan Clausula Rebus Sic Stantibus w3aAnuyniugamduluaiy
B GEIRE] s?fwm*amwmfﬂmmQﬂﬁummé’mmﬂmsJau@?qagjuugmLmqwqamﬁaiwmé’auﬁ
Asaegluaeindyn wmﬁmiLiJ?iauLLUmlﬂe‘?fawqammimmé’amﬁmd’]’mé’qmﬂﬁmiﬁﬁ
Fuanluuds nsdifedosiman Clausula Rebus Sic Stantibus wldsduiiielmananudu
ﬁiimé’m%’uﬁé’fgapm

AANWLIANTY wdnngunefen iundndyafendudyy wdn Clausula
Rebus Sic Stantibus) wsandndgyayluiiludeyayn (Rebus Sic Stantibus) a5unelaeasulaan
wdnTivduantunds Sdildinstrsenisudunavesdyyviedldtsewily July
mudya wifinisidsuulasanumsellunstrssuilldegnannlagliorsmanunglaly

AnRenm Usna, FIYIUNITIVYNITONANGAT 599 ﬂmwﬁa%’w%’aﬂumﬂhiwﬁ
Lﬁaamnwqﬁmmﬁé’wﬁui']ngmLLmanJawﬁwé"Emu:uaﬂULWSﬂzthLLwiﬂﬁautwﬁaﬂQ'\m
AIAYNNY (Supervening Events) (NJUNNUMIUAT: AIAMENT UMINeNUsIIUAERS,
2549), Wi 2-4.
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vauvida gnuiiRdidndesujuRnudyymvsegnuiivganiuainnisdisenil nantilu

nannguuielunlasuniseausvegiaunsvaty sudsludiruveslvetu dUygalilu
Uszananguueunsiaznided 1309 nauienll Jadindndn “danistrseuiinatendu

=

g
FomszngAmanisuladunisdafetumeviailinontuasdgnuilifessuinvou gui
Lﬂué’qumﬁumﬂmisﬁﬁwﬁ”

2.2.1.3 vani@snnlunsvindeyn

wdnadanlunisyidynn Sanunanassnunineieiy ANy
usnAstadnwlunsydya dmanamnefiaesnefuaianiazlignunsnilledayan
AnTuwan

dmsutaininlunisvindygyn wuaeds asanlunisnelindeyayn
(Formation  of Contract) vieadnnlunisiSuduneliinty sudunsoll nioseiu
nszuaumslumsneliindaan ™ Feluanumnedensfinnanlddesu fodunszsiins
(Positive Sense) Sumunefanisiiuduiiunsuazanasindug uasdulinseyiinisg
(Negative Sense) suvinefenshidvihdyavessudnauend viemsendnusenissziu
N131959190961939177 Sinluddgvmszdiulddainduaianlunisvindya udludg
anefiiudsulalidvidyandenisoeudiauetuenadudgmilussuungunevesuns
Ussimarlddosnngvhiiauslaifiadnmduby

Tudruasnmnazlignunsnugs Wedyalainfuua dgninefuasnin

o
v

flarlignunsnuesansgaunguilaansuion Msdonadumszsglésusenasaind
Haanvuiifausduneuteuinduaiuda fok deduaniniy Ssautnluunsnusaiiels
ﬁaﬁfjé’mmwlé’mﬂaaﬁmumﬁuiﬁmmﬁ%mwLﬂﬁlauiﬂﬂizmiﬁﬂﬂé’ wsznUaseluyin
uiul f’fwhﬁ"uLa‘imw‘luﬂﬁﬁwé’m@wmﬂﬁ]Laﬂmugﬂﬁﬂaw17
wantainmlunsydgygnduiladdguesmannguuisdnvazdeyan R
Iisunsseusulussuunguanetonsu Insensuaunsoiagldiaawlunisinduladi
dayeyn LLazﬁmumLﬁawﬂmaaé’m@ﬂﬁaEJNLﬁmﬁmﬂiuﬂiamamgwms wilussuungvane
Unases dhgunasesdasrniusianguine deunasesiadiladdasslunisiiasvidaanle o

[y &V v = 1 = 1 Y a [ { [ I o
fulanlamilowegrdlunsalvesenyu nsneliindya1vesiheunasedliinazudyan

13N.S. Wilson, “Freedom of Contract and Adhesion Contract,” The
Internationnal and Comparative Law Quarterly, 14 (1965), 172ss 190N ARINT Al
(310), landiiug, AeSunelfinssu-dgyn (NunnumuAs: Iy, 2551), w1 249.

“G. Tamburrino. I Vincoli Unilaterali Nella Formazione Progressive del
Contratto, p. 25 91909lu 1Soasu, wih 179,

P 50udean, wih 249.

Consms dsyYand, (50us, vt 15-16.

Yenfuvinsal (317) Tamdviug, (Soadu, wih 249.
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MesNsAmUe lEnlunsvindyadsingnitialy 2 aude nsiiendduynn waznis
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AuAtadaya

1) @wawlunisdenadyge Tunsdyidygvesdieunases T

Y

<

s dugluuuresdyymisunasesmsedyainiwunis ansliwanansiuuiniin ety
AvanURvegdyaazgnivualaengmneiuniediy gdyyesglnendnazdony
mheauynanasesdanszsinsumuig wagnhsnunsunasesieaduiiynnadsaninsa
danssula Im8171511]ﬂﬁﬁémmaﬁmﬂué’mwma q thasfurmthvsmmhsnudy

2) @i lunisivuadedygilunisavindygyivesdeunases
@jé’zgzywzhiﬁm%mwLﬁuﬁiumiﬁmum%aé’mmasiwmiumz:ﬁsuaqL@ﬂﬁdﬂJMé’ﬁgﬁpﬂﬂNLLWq

\esanmsvhdyavesdgunasesiuiensutiudnazgnimualmimusuurseaudaya

i
=

du3aguiihednasesivuslinuiesandlnongunessouinvhonsintedning ¢
mvuakuudyyiageg linisaunmasgliddmsuidygiuensuvseddyan
2.2.1.4 wénmsdaidnisansnsue
MsAnwIBesUIMIaNsIsMEAnIINT AT sdsrava Il ST Sl
ledvdngiuusng U‘%mimmmzag@jﬁuﬁmmuwéméﬂqLwiwwéﬁmamfjuLiflué’muzo
AR319158 n5.1a-09 A5 (Leon  Duguit) IFuduAnwINsIAviiusans
ansnsrluanssndl 19 “mavimsassusdudesdifunasosioneliiAntudendiid
funmsesiisedliunases TasmsdufiunisdnvhAanssuiidesdiiunisegimvilsesiy 1u
druvilsvesesavszneuveamsiduiy”” lnemansasdgisliiasanieulvvesuing
a1ssaueld 4 Usen1s nanie
1) nsassusdunihiivessy
2) lelvinsiavesszaans

“wny 25y, Yezmans loiiug waziamd annsdans, manguaneunasesin
Frengrangunaseainly, sslasimsianmadfmansiungraneumay
(NFENNUIUAT: S1UNNUANENTIUNITNGBANT, 2551), Wi 37.

P35 WYUsEEs, NANNYMINEIRILNITUINITANSITUE, TU LBNEITNNTHIUYA
31 vannguranetfgafun1suIsTIeNsing, mhed 3 (uumys: svninetdvglavisse-
8519, 2559), ni 5-15.

“funiand usniusi, nguaneUnases (NgammLILAS: Iayayr, 2555), nth 330.

*'Chevallier Jacques, Essai sur la Notion Juridique de Service Public,
In publications no. 7 de la Facuite de droit et des sciences politiques et
sociales d’Amiens, p. 140 . 8190ty W¥595500 YYUIEYT, NANNYUUILIINBAITUING
a5NE, (SoaAN, i 5.
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3) lienaweneanainiglailiosnnsgaesldsiuianiungurunesuy
LININLANAINUIUSEUN TR dL T o Ul gInd 1L nwazNITHINIB N FenuYpsruludsaunela
NOAMUNY LAY

v

4) gneuaulaggUnases Fesginthntunsairnadesainlvdu

ANGE

& < U =

TAYANBULIBINISUINNTAISITULANENTIANTIANSHUUN1TENTUNVD95T &

Y %9
[ '
=

Snwariliuansstunguanelusy waznsuinisansisaedoninTunauauesnisian
o1fpvasauludiny Lileagiounnudeinisvesdny wasidugiuvessrunaszuasdunti
YBIRUNATOY

M1an519138 n3.lua3e lerse (Maurice Hauriou) Anans1a1sdnguunediin
nvaegga (Ecole de  Toulouse) ldaBunsdn srunanthfivesreunasedlunisdnsia
Aunssuiiendy “Usnsans1saiz” (Service Public) du WWultiflenisnevauesaudonis
voadsanuaztaanvuiduaundnvesdnuluduiiagliduuinisaniglus esionyunie
Famnaenyuliensnavausdlalidnaslunisialifinisusmsasisagluiunisliany
AuasesnaaonitluTinuazningduniedaliiidsasisyulnasis 97

A1EN319158 A3, fane WA (Gaston Jeze) wisdtnnguunedoniaiuazidy

a 6

gnAuduesmansansdgis famnuiuuivasimansiansdgisueaiiuinsasisas
Andundou q fusy uldiuiinmsassausintudedumiufesnisvesnudiusunie
Usglowtlansisae (nteret Public) uazmsuimsansisuslubosesandiusesgunases
uazfunasoudugiinduladidunis lasanansovilidisaldthessdnsiiasialunsdavi
U3y

ManIINTe 73, 208ASE 1A lauIuas (Andre de Laubadere) lvidaiiansan
71 vimsassailudunsvesumsulunmsdadulaindiuniudszasdliiianisani unis
Tudedla uasdgaedesdnliiusnsdug Feusnmsassavmuariniiveesmansnanse e
lavuas dedivydfaiunsaninuanisnalunisdnyiiuinisaisisneeedsslaenisns
ngnewitervuaniilunsdaiuinsassususasdnuagld Wy deddvyghin sy
ﬁaumjaLﬁ'mﬁ’umsﬁﬂmﬁu’uqqﬁﬁusluﬂ a.f. 1984”7 Aueliigivihilunisdnnisinuly
sguavTInendofielvissrrunnauannsndifinsassusdlididuiotunisine

“ofumtant U, 119353 U IMivINTIANIUIN AT T TEAUYIA T
UszmAlne (nNJammumunas: Iy, 2554), wih 73,

23%’31]’@13@’5 @il 84-52 Tufl 26 unsAN A.A. 1984 309 miﬁﬂm%uqa 91989lu
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97 (Tender Securities) 13w 11951 2 (W) Wivaneanud vdndseiunmhenuiadedn
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szilgudtinuienIguunIdnaten1swan w.a. 2535 (nenlinususyanumduds
ﬂmuummam ll‘Vi’]’WlEJ’]ﬁEJﬁiillﬂ’]ﬁﬁ]i, 2559), ‘I/T‘LH 109.
“Article 2 Definitions

For the purposes of this law : ...

(u) “Tender Securities” means a security required from suppliers or
contractors by the procuring entity and provided to the procuring entity to
secure the fulfillment of any obligation referred to in paragraph 1 (f) of
article 17 of this law and includes such arrangements as bank guarantees,
surety bonds, standby letters of credit, cheques for which a bank is primarily
liable, cash deposits, promissory notes and bills or exchange. For the
avoidance of doubt, the term excludes any security for the performance of

the contract.
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“Guide to Enactment of the UNCITRAL Model Law on Public
Procurement (2011), p. 60 — 61, 98 $1sislu 2¥ayny1 uATgAN, (F09AY.

PSuan NUATENY, iSoadeariy, nih 110.

“Article 17 Tender securities

1. When the procuring entity requires suppliers or contractors
presenting submissions to provided a tender security:

(@) The requirement shall apply to all suppliers or contractors;

(b) The solicitation documents may stipulate that the issuer of the
tender security and the confirmer, if any, of the tender security, as well as

the form and terms of the tender security, must be acceptable to the
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procuring entity. In cases of domestic procurement, the solicitation documents
may in addition stipulate that the tender security shall be issued by an
issuer in this State;

(c) Notwithstanding the provisions of subparagraph (b) of this paragraph,
a tender security shall not be rejected by the procuring entity on the
grounds that the tender security was not issued by an issuer in this State if
the tender security and the issuer otherwise conform to requirement set out
in the solicitation documents, unless the acceptance by the procuring entity
of such a tender security would be in violation of a law of this State;

(d) Prior to presenting a submissions, a supplier or contractor may
request the procuring entity to confirm the acceptability of proposed issuer
of a tender security or of a proposed confirmer, if required; the procuring
entity shall respond promptly to such a request;

(e) Confirmation of the acceptability of a proposed issuer or of any
proposed confirmer does not preclude the procuring entity from rejecting the
tender security on the ground that the issuer or the confirmer, as the case
may be, has become insolvent or has otherwise ceased to be creditworthy;

(f) The procuring entity shall specify in the solicitation documents any
requirement with respect to the issuer and the nature, form, amount and
other principal terms and conditions of the required tendersecurity.
Anyrequirement that refers directly or indirectly to the conduct of the
supplier or contractor presenting the submission may relate only to;

(i) Withdrawal or modification of the submission after the deadline for
presenting submission, or before the deadline if so stipulated in the
solicitation documents;

(i) Failure to sign a procurementcontract if so required by the
solicitation documents;and

(iii) Failure to provide a required security for the performance of the
contract after the successful submission has been accepted or failure to
comply with any other condition precedent to signing the procurement

contract specified in solicitation documents....
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“"Article 17 Tender securities...

2. The procuring entity shall make no claim to the amount of the
tendersecurity and shall promptly return, or procure the return of, the
security document after the earliest of the following events:

(@) The expiry of the tender security;
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(b) The entry into force of a procurement contract and the provision
of a security for the performance of the contract, if such a security is
required by the solicitation documents;

(c) Thecancellationof procurement;

(d) Thewithdrawal of a submission prior to the deadline for presenting
submissions, unless the solicitation documents stipulated that no such

withdrawal is permitted.
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section 232 Types
(1) A person who is required to provide security may do so:
by the deposit of money or securities, by the pledge of claims that are
registered in the Federal Debt Register [Bundesschuldbuch] or the Land Debt
Register [Landesschuldbuch] of a land, by the pledge of movable things, by
the creation of ship mortgages on ships or ships under construction which are
recorded in a German ship register or a ship construction register, by the
creation of mortgages on land within the country, by the pledge of land
charges or annuity land charges on land within the country.
(2) If security cannot be provided in this manner, it is admissible
to furnish a reasonable surety. $nsfislu 25ayan wATgen, (Soadeariu, i 82,
"Section 233 Effect of deposit
When the deposit is made, the person entitled acquires a security
right over the money deposited or the securities deposited and, if the
money or the securities pass into the ownership of the treasury or the
institution designated as the depositary office, a security right over the claim
for reimbursement §19fidlu 230y wASeny, (Soaseari, wih 82.

113Section 240 Duty to supplement security



53

o v g Y o 114 | Y
nannguaneIeieleUsuresasiu. audsstanguinenn e s
o ﬁl dﬁl % d’l o U o o v o d" U
muunsondsusuliluussn 2 wil dnwar 3 dya vuan 4 dadiuaztoninuaidelsu
11151 339 09 UM 345
(M) AMUNUYBATHAVDINITAIUUALTEUSU
Uszananguunsuwnsieasiulilanvuaunimsigidnivesdeusu
1 { =Y ¥ wa 115 1 1 -7
lasaniz edelsifidefiarsanuntygiuinsy 339 wisUszaiangruisunsieossiu
gnUITLlomNu A INUAUUNTYERNINGT 379 WAIUTZLIANNUIELNILATNINYY
Yodlney  Felunsenuvesunngmnelulssanan uunewnILasnIAYeg USTN 1-5 09N
~116 | o ' ) P v
EIUNNTIBET 52U 11991 379 ANnnUssananginekniaeasiuing 379 909
dy % P2 dy U & 1 a =l 1 a a nd!
AU lgUsULeIN WeUSU Ao ANLEenIenIoAaulnuNALNUAINULEENY T
Ad I mualidiminlednislidnsenil Welinstrseniuslidesaunis vsedieing
nszyhduiluyanidmunilsmniunsginisdufeltuiundnngvingnsieleusures
Ine
dnSunavasnisivuadeusutiy aanusledu 3 nsal fadl
(1) nsndnsTseniignaeenudyny) #avean1ssenil
2 U v dy 1 a b4 Q’llo dy % A a dy % ¥
gnsieemudayay Wnilldannsalenlignuiltsedeysunsesudesula
2) nsginenastmdeUsuilaliiinisd1seuiiasnaueanns
frusLdeUsunsainanaslmdsusuiieliiinnsdiseuiltasaziduluniuuinsi 340 wia
Uszarangvuneunseasiu lnedvilidnssonideusuununisdisenil o milldans
v} 1 v v dy = Y o ‘é’ & a 1 = a 1! v Gl % ‘&’
fanaIkallntazsunlnt1seninsaisenandsmedniileaniuuins 340 (1) ¥Iauanil
anaMasunAAulnuNALNULNUN1STIsERT nelanuidliisenideusukazlddeasanln

If the security provided becomes insufficient without this being the
fault of the person entitled, it is to be supplemented or another security is
to be provided dnsfislu 25ayan swASgas, Soadeariy, nih 83,

m’s%’m@g’] NUATAY, 15005y, wih 85-88.
Section 339 Payability of contractual penalty

Where the obligor promises the oblige, in the event that he fails
to perform his obligation or fails to do so properly, payment of an amount
of money as a penalty, the penalty is payable if he is in default. If the
performance owed consists in forbearance, the penalty is payable on breach
91909k 2y MuAseRY, 1Soasyari, wih 8s.
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