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ABSTRACT

Title of Thesis The Problems Related to Limitation of Individuals
or Groups Rights Acting Against the Constitution of
the Kingdom of Thailand

Author Miss Sirikorn Saisin
Degree Master of Laws
Year 2017

The purposes of this thesis are as follows: 1. Study the meaning of the scope
and some restrictions on the rights of individuals or groups of persons that are an
antagonist to the Constitution. 2. A comparative study of the limitation of the rights
of individuals or groups of persons who act in opposition to the Constitution under
foreign law. 3. Analyze problems and propose solutions to solve problems of persons
or groups who act in opposition to the Constitution to be more concrete.

The study is divided into 2 parts. Firstly are a study of fundamental principles,
theories of rights and liberties, and the limitation of rights and freedoms that act
against the Constitution of the Kingdom of Thailand. Secondly is a comparative study
of the limitation of the right of individuals or groups to act against the Constitution in
the Thai legal system and the foreign law system that the researchers consider to be
important and found that 1. Restriction of the right of liberty of a person or a group
of persons who commit acts aimed at destroying the rule of democracy, which
undermines the fundamental principles of the Constitution. There are no laws,
especially in the way that the state restricts the rights and freedoms of individuals or
groups that exercise their right to act against the Constitution. 2. The fact that the
Constitutional Court has ordered the person committing an act against the Constitution
to cease such action and the execution of a criminal case under the Constitution of
the Kingdom of Thailand BE 2560 under the section 49, it will be effective or not
depends on the judgment. If the group does not comply, then there is no mandatory
condition and the decision is only effective at the time the Constitutional Court ruled.
It does not affect other actions that may occur in the future. 3. The difference in the
exercise of the right to subvert the rule of democracy. The Constitution of the
Kingdom of Thailand BE 2560 provides only the right to abolish democratic rule. It is



(6)

not written about the exercise of the right to acquire the power to govern the
country by means which are not in accordance with the means provided for in the
Constitution, which means election fraud that is not honest and fair and not to
mention how to use the right to resist acts that are anti-constitutional.

Therefore, the researcher suggested solving these three problems as 1. The
basic rights of the person or a group of people acting against the Constitution should
be restricted. It shall have the power to determine whether a time limit shall be
imposed on the limitation of the right of a person or the party who has a definite
time. 2. Amendments to the provisions of the Constitution BE 2560, Section 49 of the
Constitution of the Kingdom of Thailand provide that the Constitutional Court shall
have the power to order the dissolution of the Act and to add that any exercise of
any right shall be subject to restriction on the dissolution of the Constitution. It also
includes measures to issue regulations or temporary protection measures in the draft
Law on Constitutional Court Procedure. 3. Amendments as the Constitution Act on
Political Parties, BE 2560, only the exercise of the right to abolish democratic rule
and in order to gain the power to govern the country only to cause dissolution of

the political party.
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addition, the law must specify the basic right affected and the Article in which it
appears.

(2) In no case may the essence of a basic right be affected.”
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Phrticle 18 Germany Constitution  “Whoever abuses the freedom of expression,
in particular the freedom of the press (paragraph (1) of Article 5), the freedom of teaching
(paragraph (3) of Article 5), the freedom of assembly (Article 8), the freedom of association
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(Article 9), the privacy of correspondence, posts and telecommunications (Article 10),
the rights of property (Article 14), or the right of asylum (Article 16a) in order to combat
the free democratic basic order shall forfeit these basic rights. This forfeiture and its
extent shall be declared by the Federal Constitutional Court.”

Particle 20 Germany Constitution

“(1) The Federal Republic of Germany is a democratic and social federal
state.

(2) AWl state authority is derived from the people. It shall be exercised by the
people through elections and other votes and through specific legislative, executive
and judicial bodies.

(3) The legislature shall be bound by the constitutional order, the executive
and the judiciary by law and justice.

(4) All Germans shall have the right to resist any person seeking to abolish
this constitutional order, if no other remedy is available.”

“article 21 Germany Constitution “(1) The political parties participate in the
forming of the political will of the people. They may be freely established. Their
internal organization must conform to democratic principles. They have to publicly
account for the sources and use of their funds and for their assets.

(2) Parties which, by reason of their aims or the behavior of their adherents,
seek to impair or abolish the free democratic basic order or to endanger the
existence of the Federal Republic of Germany are unconstitutional. The Federal
Constitutional Court decides on the question of unconstitutionality.

(3) Details are regulated by federal statutes.”

“nuade Yauaniaed, AraigsssuyguaziiRaisunanigssTayy
(ngannuvues: d1inaunawmuaivayunisidy, 2538), ni 39.
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194Kyung S. Park, “Korea Principle of Proportionality, American Multi-security,
and Empiricist Elements in U.S.-Korean Constitution Jurisprudence,”Journal of Korean
Law 1, 2 (2001) 79814ku U130 BIAZIUR LazA, 1399A, N 225.
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Freedom of Speech”
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N15NA50NTIRD901ABLANITA FWINRENRAENYMUNETAEITEY TINUATINAY kaEVINT
o 3 @ ~ - [ av e Yy A
Frvtdnmanuaunaidusssufianduneailuiazgnieian
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3231 $ESTTUUMNENSISASTINMELR (The Constitution of the Republic
of Korea)
ANSTOTTUYYWNENT TSN WAL 21951 37(2) Teyaltian
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*The Constitution of the Republic of Korea

Article 37(2) “The freedoms and rights of citizens maybe restricted by Act
only when necessary for national security, the maintenance of law and order or for
public welfare. Even when such restriction is imposed, no essential aspect of the

freedom or right shall be violated.”
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3.2.3.2 %Jgﬁ}agajammﬁumumma (National Security Act of South Korea)
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196National Security Act of South Korea, Retrieved June 17,2017 from
https://en.wikipedia.org/wiki/National Security Act (South Korea)
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'South Korea’s National Security Law

Article 1: Objectives

This Law is to suppress anti-State acts that endanger national security and to
ensure nation’s security, people’s life and freedom.

Interpretation and application of this Law shall be limited to the least
measures required to achieve the objectives of (1) above and any expanded
interpretation of this Law or infringement of the basis citizens’ rights guaranteed by
the Constitution shall not be permitted.

**National Security Act of South Korea.
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*The Constitution of the Republic of Korea

Article 8(4) if the purposes or activities of a political party are contrary to the
fundamental democratic order, the Government may bring an action against it in the
Constitutional Court for its dissolution, and the political party shall be dissolved in
accordance with the decision of the Constitutional Court.

“PArticle 111 (1) The Constitutional Court shall have jurisdiction over the

following matters: 3. Dissolution of a political party;
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*Article 49 Constitution Court Act
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*®Article 55 Constitution Court Act
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