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ABSTRACT

Title of Thesis The Problem from Issuing a Certificate of Ownership of
Land Which Blocks the Way Through the Land Used in

Common by Public

Author Mr. Natthawut Rattanasophit
Degree Master of Laws
Year 2017

This thesis is made for the purpose of studying the problem of issuing
documents of right in land which caused the blockade of land used in common by
public. The writer found that the cause of the problem is from an absence of laws
which does not cover such problem. The laws would allow a private owner of land,
which is blockaded by other land, to request a necessary way to use as his/her path
to the land used in common by public only. The laws would not allow a land officer
who has right to issue a certificate of ownership to use his/her discretion to give any
orders to leave a way to pass through from the land used in common by public to
other land used in common by public.

The writer would suggest two solutions for this problem.In case a
certification of ownership has been ordered already, the writer consider that the
Director-General of the Department of Land, who has authority to protect the lands
used in common by public in accordance with Section 8 of the Land Code, to
propose a land expropriation decree to the Counsel of Ministry. The committee shall
be formed in accordance with the Director-General of the Department of Land’s
discretion. For the other case where the land is being considered to issue the
certificate of ownership, the writer suggest that the local land officers, where the

land is located, would obviously see that if the certificate of ownership has been



(5)

issued, it would block such land used in common. Therefore, in this case there
would not be any issuing for a certificate of ownership of land to the private owner
unless such private owner of land has provided consent to leave a way to pass
through and report to the Director-General of the Department so as to give an order
to leave the way to pass through. In this case there would be a committee formed
by the Director-General of the Department to consider for appropriate area and

impose compensation
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60Douglas J. Whalan, The Torrens System in Australia (Sydney: Law Book,
1982), Pp. 50-63.
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Sy, wi 26-27.

“Real Property Act 1900 Section 134

(1) There is established in the Special Deposits Account an account called
the Torrens Assurance Fund.
(2) The following amounts are to be paid into the Torrens Assurance Fund:

(a) any amounts that the Minister directs to be paid from fees paid to
the Registrar-General for lodgment of any dealing, caveat or withdrawal of caveat,

(b) any amounts recovered by the Registrar-General under or in
connection with this Part,

(c) any amounts advanced by the Treasurer for payment into the Fund,

(d) any amounts appropriated by Parliament for payment into the Fund,

(e) any amounts required by or under this or any other Act or law to be

paid
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“Unsal Davsewus uazany, (5aady, win 72.
"“Real Property Act 1900 Section 33, Issue of certificates of title

(1) The Registrar-General may, if the Registrar-General thinks fit so to do,
from time to time issue a certificate of title for the land comprised in any folio of the
Register and may, for the purposes of subsection (4), require the production to the
Registrar-General of any certificate of title

(2) A certificate of title shall be in an approved form.

(3) The Registrar-General shall not issue a certificate of title unless there is
endorsed on the certificate of title the distinctive reference allocated to the folio of
the Register to which it relates.

(4) When the Registrar-General issues a certificate of title, the Registrar-
General shall cancel, wholly or partially as the case may require, any certificate of
title thereby superseded and that has been produced, or is otherwise available, to
the Registrar-General.

(5) Without limiting subsection (1), the Registrar-General may issue a
certificate of title for the land comprised in a folio of the Register upon the written
request of:

(a) the registered proprietor of that land, or
(b) any registered mortgagee, registered chargee or covenant chargee of

that land.
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"The Real Property Act 1900 Section 4, The office of the Registrar-General
shall be the office authorized to carry into execution the provisions of this Act
"The Transfer of Land Act 1958 Section 5
(1) A Registrar of Titles may be employed under Part 3 of the Public
Administration Act 2004 to have the charge and control of the Office of Titles and to
carry out the duties and functions vested by or under this or any other Act in the
Registrar of Titles
"“Land Title Act 1994 section 7 “Land registry”
(1) The chief executive must keep a land registry
(2) The land registry includes
"Real Property 1886 Section 12, The Lands Titles Registration Office shall be

continued at Adelaide for the purposes of this Act



35

dlnauniudmiavsedidnaunfunsammamiuas @191 Fadleusenindrinanunuai
wsadndududinnunfudmianseddnaunfungamnuniues wiodinaunaudmin
a1vguuen Falleusendtdinaunaudunen lulagduidinaunauieddnauisu

o U d‘Q 1 Q:I o gj Qy o o 76
@197 WaZdIUNUNAUEIULEN MIUTLNAINUIUNNEY 390 d@1UNIU

P

dmvyanagiidrunantiifisiuasenienarsansuazannziouiiay

Y
v o

PIDANLMUIVDINUNIULA ML NTU FILAUIFINA1IUTENAD DA SIALAELSNTom9 Ul

o o

' 1 ) s s a ¢ ' . . 7
Tunsazsy 1wy Tusgaiuduaun g’mmaL%EJLLazimmwaaaLmLﬁEJﬁamﬂ Registrar of Titles

<9

a

mwmnaa GBS u%]ﬁﬁL‘VliuL‘V]E)ii‘VlE]i SN Registrar ~ General ﬂl'lu%’gLWlﬁLiJLf!EJ

13871 The Recorder of Titles %ammﬁauﬁ’uﬂizmﬁlmQﬁéﬂmwﬁﬂmumiaaﬂLaﬂmi

ded 1%

ansuaraanziiounauAoIninaunnu %qa"ﬁmwi’iﬁmaamsmmﬂ&mmmgumasuaa

[
0

Useinrpeansiasiiu Inendnudiuiengidouaziisrunantiniieniunissavinedsuiiny
LATN15IANLLTEUANS AT LANTTUNEINUNAY TIlun15anneLDauanshazdfnssusneinu

Y P aa el Y Ao a Y] = ~ ~ PR
YU wenzleunauludniinadunisdnnseuenasnidiunisaangideulinn

1 a va 1o

A
AfRY wsdunifivesadymyias mLuumsmwﬂumwgumﬂacgfgwﬂﬁmummm

v U Y
2/

Tudd SamsidaauazvesUinulunszuiunistevedinusutinisnsiadeuEesig 9

o—

Yy v v o o

WEIVDINIY UBNIINALNNAANLAIUNENLL UL UNAUVDIUTLNAD DALMY TINDIUNINTNN

=b.

[y

a 4! o L4 d‘d‘ o d‘ a Y o = ¥ a 1
U 9 an 621\‘1@WU’]‘\]‘VIU’]VW]ﬁ’]ﬂiUVIﬂQMQJ’]EJﬂ’igL‘I/WT’PJEJﬂLG\iLaEJI%@']U']‘\]UW‘EJV]%LUEJUl’J DINLYU

o

(L)%

1) B1UNANTNNNYINUNITTUAIUD1EANRU Taendni Uiy
P Yy N Ao o aa v ' a ~
wazgiduladesignuiavesdanauls winungrunevesseineeansiie wieneilouy

fgunalunisendaiinulnglddesdidvoudetnela’ sawauengSoufinuiuiieeinng

“hsufifu, nshadediineuding, Ausuil 10 Augneu 2559 910 http://nam.dol.
go.th/Pages/amuﬁéf’\‘i.aspx
"The Real Property Act 1886 Section 13, Officers for administration of this Act
(1) There shall be a Registrar-General.
(2) The Registrar-General shall be responsible for the administration of this
Act.
®Transfer of Land Act 1958 Section 106, Powers of Registrar
(1) The Registrar
(a) may record a caveat on behalf of the Crown, a minor or a person of

unsound mind
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(i) to prohibit any transfer or dealing with any land registered in the
name of that person; or
(i) to prohibit dealing with any land in any case in which it appears
that an error has been made by misdescription of that land or otherwise in any folio
or folios of the Register; or
(iii) for the prevention of any fraud or improper dealing; ...
Prdud Athgs, nsumssanamsideuiiaulussuunesisud (roufl 3), Auiui
10 AueMeU 2559 210 http://www.bloggang.com/viewblog.php?id=landclinic&
date=07-08-2009&group=98&gblog=22
80Douglas J. Whalan, op. cit., Pp. 366-372.
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82 . . .
Land Titles Act 1925 Section 150, Registrar-general may state case for court
The registrar-general, whenever any question arises with regard to the
performance of any duties or the exercise of any of the functions by this Act
conferred or imposed upon him or her, may state a case for the opinion of the court,

and thereupon the court may give its judgment thereon, and that judgment shall be

binding upon the registrar-general.
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Auly 1y Sgadvsueeanslde (Western  Australia) 199931 The State of Western

Australia83§§ﬁ3L%ﬂﬁL?aﬁ (New South Wales) 1%’%@’5’1 The State of New South Wales84

83Lanol Administation Act 1997 section 29, Certificates etc. of Crown land title,
creation and registration of ...

(5) A certificate of Crown land title, a qualified certificate of Crown land title
and a subsidiary certificate of Crown land title are to be created in the name of the
State of Western Australia and to evidence interests, reserves or other dealings, or
caveats, in respect of the parcel of Crown land or part of such a parcel, as the case
requires, to which they relate.

84Crovvn Lands Act 1989 Section 37, Imposition of conditions on sale of

certain land
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(Real Property Act 1991) %aﬁgﬁuﬁuauﬁ (Queensland)™ tHus

(2) The Registrar-General shall, at the request of the Minister, make a
recording in the Register to signify:
(a) that Crown land specified in the request, being land of which the
State of New South Wales is then the registered proprietor, is, on a sale to a
purchaser, to be held subject to conditions specified or referred to in the request, or
(b) that such a recording has ceased to have effect.
85Land administration Act 1997 Section 29, Certificates etc. of Crown land
title, creation and registration of ...
(5) A certificate of Crown land title, a qualified certificate of Crown land title

and a subsidiary certificate of Crown land title are to be created in the name of the
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State of Western Australia and to evidence interests, reserves or other dealings, or
caveats, in respect of the parcel of Crown land or part of such a parcel, as the case
requires, to which they relate.
*Real Property Act 1991 Section 35, Subdividing land
(5) a dedication of land public use in plan must
(a) be of whole estate or interest dedicated by the registered proprietor
except that part of land reserved below the surface and
(b) vest the land in the Crown
*"Land administration Act 1997 Section 7, Minister for Lands (body
corporate), status of ...

(1) The body corporate established under the repealed Act under the name
of the Minister for Lands is continued as a body corporate under this Act under that
name and consists of the Minister to whom the administration of this Act is from
time to time committed by the Governor.

(2) The Minister has perpetual succession and a common seal.

(3) Proceedings may be taken by or against the Minister in his or her
corporate name.

(4) The Minister is an agent of the Crown in right of the State and enjoys the
status, immunities and privileges of the Crown.

* ands for Public Purposes Acquisition Act 1914 Section 5, Appointment of
promoter of undertaking and holder of lands

By the proclamation whereby a purpose is declared to be a public purpose,
or by a subsequent proclamation, the Governor

(a) may appoint some person, or the holder for the time being of some
specified office, to be, in respect of such public purpose, the promoter of the

undertaking for the purposes of this Act; and
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(b) may nominate a person, or the holder for the time being of a specified
office, being in the case of such holder a body corporate, to be the person to whom
all land to be acquired under this Act for the said public purpose shall be conveyed,
and in whom the same shall vest.

*Lands for Public Purposes Acquisition Act 1914 Section 6, Power to acquire
lands required for a public purpose

When the Governor has, by proclamation, declared any purpose to be a
public purpose, the promoter of the undertaking may take and acquire, either by
agreement or compulsorily, any land which is required for the said purpose: Provided
that

(@) no land shall be taken or acquired under this Act unless the Governor
has in writing directed that the same shall be so acquired; and

(b) all land acquired under this Act shall be conveyed to and shall vest in
the person or officer, if any, nominated in that behalf by proclamation, as provided
by section 5, or, if no person or officer is so nominated, then to and in His Majesty

the King.
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*’Lands for Public Purposes Acquisition Act 1914 Section 17, Power to dispose
of surplus land

(1) When it appears to the Governor that any land taken or acquired for any
public purpose is no longer required for such purpose, such land may, with the
consent of the Governor

(a) be used for any other public purpose; or
(b) be sold, exchanged for other land, or otherwise disposed of.

(2) For the purpose of carrying out any sale, exchange, or disposition of
such land, the person in whom the same is vested, or, if vested in His Majesty the
King, the Governor, may execute any and every assurance, deed, instrument, and
writing, and do all such other things as may be necessary or expedient; and it shall
not be necessary for the person paying any moneys in respect of any such
transaction to prove the consent of the Governor to such transaction, nor to inquire
whether a proper case has arisen for the exercise of any power under this section.

(3) Moneys received in consideration of the sale, exchange, or disposition of
any such land shall be paid into the General Revenue of the said State, unless such
land was paid for out of moneys voted by Parliament for some particular public
purpose, in which case such moneys shall be paid to the Treasurer to the credit of
the said public purpose.

(4) Nothing in this section shall be deemed to interfere with any power of
leasing any such lands by virtue of any enactment relating to Crown lands.

(5) The Governor shall in the month of July in every year cause a report to
be prepared stating

(a) particulars of all lands (if any) with regard to which, during the period
ending on the preceding thirtieth day of June, any of the powers conferred by this
section have been exercised; and

(b) how such lands have respectively been dealt with under this

section; and
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*Basic Law for the Federal Republic of Germany Article 14
(1) Property and the right of inheritance shall be guaranteed. Their content
and limits shall be defined by the laws.
(2) Property entails obligations. Its use shall also serve the public good.
Service provided by the Federal Ministry of Justice and Consumer
(3) Expropriation shall only be permissible for the public good. It may only
be ordered by or pursuant to a law that determines the nature and extent of
compensation. Such compensation shall be determined by establishing an equitable
balance between the public interest and the interests of those affected. In case of
dispute concerning the amount of compensation, recourse may be had to the
ordinary courts.
Eric P, Polten, Mark Herwartz and Ulrike Waizenegger, German and
Canadian Real Property Law: A Comparison (Toronto, Canada: Polten & Associates

2012), p. 3.
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*Chistian Hertel and Hartrmut Wicke, Real Property Law and Procedure in
the European Union: National Report, Germany (Florence, Italy: European
University Institute (EUI), 2005), p. 14.

95Grundbuchordnung 1897 § 3
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(1) Jedes Grundstick erhalt im Grundbuch eine besondere Stelle
(Grundbuchblatt). Das Grundbuchblatt ist fur das Grundsttck als das Grundbuch im
Sinne des Burgerlichen Gesetzbuchs anzusehen.

(2) Die Grundstticke des Bundes, der Lénder, der Gemeinden und anderer
Kommunalverbénde, der Kirchen, Kloster und Schulen, die Wasserlaufe, die
offentlichen Wege, sowie die Grundstlcke, welche einem dem &ffentlichen Verkehr
dienenden Bahnunternehmen gewidmet sind, erhalten ein Grundbuchblatt nur auf
Antrag des Eigentimers oder eines Berechtigten. ...

**Civil Code Section 891

(1) If a right has been entered in the Land Register for a person, it is
presumed that the person is entitled to this right.

(2) If a right entered in the Land Register is deleted, it is presumed that the
richt does not exist.

97Gnmdbuchordmmg 1897 § 29

(1) Eine Eintragung soll nur vorgenommen werden, wenn die
Eintragungsbewillisung oder die sonstigen zu der Eintragung erforderlichen
Erklarungen durch offentliche oder &ffentlich beglaubigte Urkunden nachgewiesen
werden. Andere Voraussetzungen der Eintragung bedurfen, soweit sie nicht bei dem
Grundbuchamt offenkundig sind, des Nachweises durch &ffentliche Urkunden.

(2) (weggefallen)
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(3) Erklarungen oder Ersuchen einer Behorde, auf Grund deren eine
Eintragung vorgenommen werden soll, sind zu unterschreiben und mit Siegel oder
Stempel zu versehen. Anstelle der Siegelung kann maschinell ein Abdruck des
Dienstsiegels eingedruckt oder aufgedruckt werden.

98Grundbuchordnung 1897 § 20 Im Falle der Auflassung eines Grundsttcks
sowie im Falle der Bestellung, Anderung des Inhalts oder Ubertragung eines
Erbbaurechts darf die Eintragung nur erfolgen, wenn die erforderliche Einigung des
Berechtigten und des anderen Teils erklart ist.

99Grtmdbuchordnung 1987 § 13

(1) Eine Eintragung soll, soweit nicht das Gesetz etwas anderes vorschreibt,
nur auf Antrag erfolgen. Antragsberechtigt ist jeder, dessen Recht von der Eintragung
betroffen wird oder zu dessen Gunsten die Eintragung erfolgen soll.

(2) Der genaue Zeitpunkt, in dem ein Antrag beim Grundbuchamt eingeht,
soll auf dem Antrag vermerkt werden. Der Antrag ist beim Grundbuchamt
eingegangen, wenn er einer zur Entgegennahme zustandigen Person vorgelegt ist.
Wird er zur Niederschrift einer solchen Person gestellt, so ist er mit Abschluf der
Niederschrift eingegangen.

(3) Fur die Entgegennahme eines auf eine Eintragung gerichteten Antrags oder
Ersuchens und die Beurkundung des Zeitpunkts, in welchem der Antrag oder das Ersuchen

beim Grundbuchamt eingeht, sind nur die flr die FUhrung des Grundbuchs Uber das
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betroffene Grundsttick zustandige Person und der von der Leitung des Amtsgerichts fUr das
ganze Grundbuchamt oder einzelne Abteilungen hierzu bestellte Beamte (Angestellte) der
Geschaftsstelle zustandig. Bezieht sich der Antrag oder das Ersuchen auf mehrere
Grundstticke in verschiedenen Geschaftsbereichen desselben Grundbuchamts, so ist jeder
zustandig, der nach Satz 1 in Betracht kommt.

Harald Wilsch, The German “Grundbuchordnung”: History, Principles and
Future about Land Registry in Germany, Fachbeitrag ZFV 4 (2012), p. 227.

101Eric P. Polten et al,, op. cit., p. 18.
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“"Harald Wilsch, op. cit., Pp. 232-233.
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108Grundbuchordnung 1897 § 136, Eingang elektronischer Dokumente beim
Grundbuchamt. ...

(2) Fur den Eingang eines Eintragungsantrags, der als elektronisches
Dokument auf einem Datentréger eingereicht wird, gilt § 13 Absatz 2 Satz 2 und
Absatz 3. Der genaue Zeitpunkt des Antragseingangs soll bei dem Antrag vermerkt
werden. ...

“PCivil Code Section 90, Concept of the thing

Only corporeal objects are things as defined by law.
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?™ands for Public Purposes Acquisition Act 1914 Section 6 “Power to acquire
lands required for a public purpose”

When the Governor has, by proclamation, declared any purpose to be a
public purpose, the promoter of the undertaking may take and acquire, either by
agreement or compulsorily, any land which is required for the said purpose: Provided
that

(a) no land shall be taken or acquired under this Act unless the Governor
has in writing directed that the same shall be so acquired; and

(b) all land acquired under this Act shall be conveyed to and shall vest in
the person or officer, if any, nominated in that behalf by proclamation, as provided
by section 5, or, if no person or officer is so nominated, then to and in His Majesty

the King.
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