JgyrmsnmuaanuRakazunading n13nssringig

< ra A Y =
wwnang liiuduint

3871050 WIWTUY

4

'31nmﬁwusﬁﬁudqwﬁwmmiﬁnmmwé’ngm
URAER TNV
AnzdRANEnS
#010UUUNANMUUSHISAENS
2559



Jayynisnvuandnuiiauazunading n1snseingins
winanglaiiAuduind
3Y1NTOL WIYIU

AsURAEnNS

o

¢ A /', o e .n a € w
Y8 ANANSIA5E) e LA 13EAUI N Iventinusuan

[

(M5.7581 aaa)

AMENTTNNTTARUINTINUS Tansanudniuanaiseydflmdudiunives

miﬁﬂmmwé’ﬂqmﬁﬁmamumﬂ’mﬁﬁm

FOUVARTIVIT oo Tt es oo rerere e UTE6I1UNTIUNNT

- )
vy ¢ — S e i
LI o N55UN1S
(M5.25710500 WIRNNY)
” o, i Yy —
HYIANENTINITE. oo Do B it NS N55UANS

(M5.U39439 FaRzLUR)

liguieu 2559



UNANED

FINYIINUS Jgymnisinuaamuiauaz unadng n13nseingiig
=3 ra a v
winog lliAudurnd

vorLleu UNANITEINTO! WYY

yauTeyeun Ueansundudin

2559

cb
]
=t
R
20
]
@
S5

Y va

Inginusatuliinguszasdiiofnufuuinnuan 1anu1Tualveen1 syl

[ Ag7]

[

NIy TENWANUMLNY VBRI “YuTUNTETIT T wag “nTerindisn” arsvdnfyves
aadUsznaumNAn uasn1sivualng Tudssiiunisnseyidusinnengldiiuduind lay
mMsfnulleziidauisuiiisunguineeignlnefungmaneeigviengmanedus veq
sreUsznansluszuy Common  Law  Aeanigoiudni uas Cvil Law o as1snds
Uszysulneuseyvuan LLazmmizu%’gﬂJ%“ﬁma

o

INNSANITIUNNYMLY B9AUTENBUANLRA TUN1TNTINANNEAFIUNTEINTNI

wva VY

< ra a Y | a L3 z Y o
winoglafuauinUusysal suussaianguaneeigvedlneningy 277 du ladydavie

v
@& o

MINIEITUINAN Mer1d “lidndntuazuseuviseliiniu” vinlwinisnsgyihgisnani
anwartuTulavnuazguauRansnsgid s AN laenindusensnegluauRANINT
= U o ! = L = Y1 U U
Weaukasnsimualnwguieniu fuddussnanguaneeigiatulagiu w.e.2558 ag
IS [ = =] !
finsuilulnvludseuranguuneeigiunst 277 Aau waiduiieanisuilaludiuveding
Usuiiniu lnawmenavesnisuilulnwdsuny Aen1susulumudnsimdunasundasly
muannasugnalulagiu danmsudlulnwusutu Sdudlatuainineuiv dlagideniy
Y v v = I a a A =t - vas =
didemedndesieniondrdulnunaunugiuazlialunisunednniamis wseldisnsisen
' = a oA = [ ! o o L [ a ! A
ALdemgafLiafL oy Nn wigiunsimualnyItandaaduluniudy na1ame
MINUIZUIANYUUIEIYINIATT 277 255anT Amualnedian “aausadn@dud” Jalu
L o d‘ | o U ‘3!
9N MEIANTNIINAUAULINT 276 255ANT kaEAINUTENIANYMUIERIYININTY 277 9530
o o “3 | ] A aa Ny, © [ 1 o a Y &
au Amualnednan “aaidnlieedud” dmsuludinisiuegiuauiiaiiduluny
dnwagaIN1INITANAndwInAuTaRuLLLeURY na1Ae denssingliiuludn
fnnweaniey unaeIteisaseifianvazidunisnsziigusuanfiongldifuduind
Anszviazgnadlng muUszulan)uIeey IR 277 2535l watoaasaidanvuy

o

Junsnseidussienniiongliiudvaud dnsgyiasgnadineniudssaiangmangeig,



(@)

WM 277 153Ra0 kavaadrldnaiids lun1siasandtaduiieiininwiaddnugnsziin
a ¥ < a ad a X ! 8 v A a =) [ v < S
ANURRINTRLNTTIUAR AT LI NAN e eBusaueaTegnuudulasiy 1Wunsalg W
bigidemeladlasuanuquasedluisesiinanegraningay wasdailinisadnugnseih
auAadululagldfivszansamuingians dadu wWielinszuiunsidadeadvesmalunis

v o a o o I3 L a A Y o a IS a a
aslnugnsginauiegiunseyidusianegldifiuduind anliululalagdusednsgam
wazLiteliansnsaadinegnszyianuiiale eggnieuazmvzanday (I3eslafnymven
NufA1ee Aneatesiu naninasinsimuneguesyanaildy “an” Tnguszasrveanis
Al EY0IAURANINDIYT UTEANveunEiaa¥gyInssy ANudugesuiunsTulanIeeIg
myadsinyluauRarluuaganuRa vl nsgyidessulnenindy siuffnwinuwuife
n5URaAgIUAURALAN1TAINEIUUTEIMARINY ARBAIUNGEYNIBNITETUIEAINNINY
YBIAITT “NIIVUTUNTLIITUTY”  wae “N13n38vTs71 7 vestinnguineUssivalneias
AnaUszme delilduuinsiidulssleviuasmunzan Nagduasesddemelilasuaiy
asuavludinuliog1auiiase 3nn1sfnwinanngusaieg vestnnguuigaialseine
AADAIURIUNNYVUNBLAZNNSAINUAINBUBIRIUTEWA A as15asgUseysUlneUssyuy
a17 ansgowini as1susansuaa Tw3en1svudiunseingisunnaly N5t unseii
FUINAN MINTLINTUINANLY WududazdinnuuanssluFainsmrunnasionguain
TuusiagUszme uivisauUsemealinsimuegIuaRaNISTLUNsEving s AN in g
N11LENBDNIINAINRNFIUNTTYIT NI NANT TN wdoenivsowiniy Wellssuiisuiu
AMUAAFIUTNTUNTEYINTUIIUNNI Baa1unsaiTesdInuAuniniuIvedlnyn gy
AUAR F3T AIUAAFIUTNTY AFEIITUT VAN AURAFIUTNTUNTZYINT T AUARFIY
N3zygLTNAN

= o o =) oA o o ! <3 [ o o ! Y a

Wee9nNNsnsEing s mIeMsiudunseindisdewan 1un1snsevinfiagnelviin
nfunsedulunisazilinfennsssunnenguuie (Rechtsgut) MinguunelseaenzAuATes
wiallunsnszvhlinuludspuinssimueszldsundunse §ideuszadlidhunngmune

2 a oy Y o « oA o o @ v < « a

a1 vedbneludenfuaseidenie lusesnistudunseindusnansuluisesiaig

a ! < [y ! [ 3 Y A & [3 ¥ Y vy
azdendaunaziiudunsgdenuianvesidemeniduinuazunasesvasiidemelid
Uszansan nsalflaumsian1datyafvedngaginuiunan LazlanulsualveInISAINIg
gruanuRakazunadnyluiensnszinuRaanaRenn YaeRsUszmanUsulduas
Wunwmslunisiansanitadeysenoudainadsa ieadlnugnszrinnuiagiutudy
nszduswAnUsenIEyingTuan wauansal Feazilunisiididdesmaiuiagg adlve

Ipegnanmunzan muauisuaivesundgafngrune wazdasdunisAuasesidevie i

Y

I3
a2 a

lpsumnudasndvuniu suazilunisdwalimaaunsadnduadle lneusgnsefsssuay

]

LY [d A = 1
nuLUNNEAMeveeUsEYI1vU



ABSTRACT

Title of Thesis Legal Measures on Determining Criminal Offenses and

Punishment Regarding Rape of Child Under 15

Author Miss Jariyaporn Phongruen
Degree Master of Laws
Year 2016

The purpose of this thesis is to study the concepts and the ideals of
the legislation, the definition of the “statutory rape by force” and “statutory rape”,
the substantial matters of the criminal element, and the penal imposition of
statutory rape on a child who is not older than 15 years old. The method of the
study is a comparative and analytical study between Thai criminal law and foreign
criminal laws or other types of foreign law in the country with common law system,
which is United States, and the 2 countries with the civil law system, which are Lao
People's Democratic Republic and French Republic.

The author has researched on the related provisions and elements of
statutory rape on a child who is not older than 15 years old as provided in Thai
Criminal Code section 277. The provision has a text written as the constituting
element of the offense at the end of the offense description as “whether the child
has consented or not”. This makes the statutory rape by force and the statutory rape
written in the same provision and possesses a same degree of punishment. Although
the current Thai Criminal Code (B.E.2558) has already amended the punishment in
section 277 but the amendment of such punishment is only the increment of penal
fine. The reason of the amendment is the currency modulation of the current
economy.

The amendment of fine in statutory rape is beneficial to the state, not the
injured. In order to acquire the compensation from the guilty, the injured has to file

for the compensation in civil court or using the method of compensation request in



(6)

criminal court. However, the minimum and maximum of the sentence is still the
same. Section 277 paragraph 1 provided the sentence of statutory rape with the text
written as “from the minimum of 4 years to the maximum of 20 years” which is the
same punishment as provided in the section 276 paragraph 1 and section 277
paragraph 3 has its own punishment written as “from the minimum of 7 years to the
maximum of 20 years”.

In case of Thai provisions related to statutory rape, the types of offense are
determined by the nature of the action. This is unreliable and uncertain. In many
judgments, we can see that the offender of statutory rape on a child who is not
older than 15 years old will meet his punishment as prescribed in section 277
paragraph 1. But the offender of statutory rape on a child who is less than 13 years
old will receive his punishment as prescribed in section 277 paragraph 3 and the
judicial discretion will also be applied in imposition. The consent of a child will be
counted as one of the factor. This leads to the situation that the injured does not
receive any appropriate protection and the punishment for the offender is ineffective
for the good of the public.

Therefore, in order to make the judicial proceeding of punishment effective
and to make a proper and suitable punishment for the offender, the author has
studied the theories related to the age ceiling of a child in legal terms, the purpose
of criminal punishment, type of criminal victim, the relation of consent and criminal
punishment, the punishment in most basic offense, felonies, including the concept
of offense and punishment in different countries to the theories and academic
explanations of statutory rape by force or statutory rape of Thai and foreign Scholar.
The purpose of this research is to make an appropriate and productive guideline for
protection of the injured.

The author has studied many foreign theories, provisions, and punishments of
3 countries which are Lao People's Democratic Republic, United States of America,
and French Republic by focusing on 3 types of offense; rape, statutory rape by force,
statutory rape. The result showed that there are different age ceiling of a child in
each studied country, but all of 3 countries have the degree of punishment of

statutory rape by force higher than an usual statutory rape. The weight of the
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punishment can be lined up in descending order as followed; statutory rape by
force, rape, and statutory rape.

Statutory rape or statutory rape by force are the offense that causes a public
harm and violate the legal moral (Rechtsgut) which the law has intended to protect.
Both offenses are the types of offense which terrified the individual for the possibility
of happening to them. The author has wished that Thai Criminal Code will be a
reliable protection for the injured. The offense of statutory rape by force is a
sensitive subject and detrimental to the mentality of the injured and the parent of
the injured. The Legislation Council of Thailand should adopt the concept and ideal
of foreign legislation and make the guideline for the imposition proceeding in
statutory rape by force or statutory rape. This will make an appropriate punishment
for the guilty, which is according to the intention of the law and make the society
much safer for the injured. Importantly, this adoption will authorize the criminal
court to issue a judgment with incontrovertible justice and maintain the status of

true justice authority of the public.
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being Below the Age of 18 Years unless under the Law Applicable to the Child,
Majority is Attained Earlier.)
audygidenisunleninainnisuasmuseloginiamauazn1saiazilanig

Wil (Convention on the Protection of Children against Sexual Exploitation and Sexual
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* «Child” shall mean any person under the age of 18 years

34 A A o 1y Y a
A5ea anasiy, gile ECPAT Unlasastiasanduaaulal, uvalay auadey

AT NTUAWNUL (NJaNW: ECPAT International, 2545), 111 12.
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1#n) (Criminal Law Consolidation (Child Pornography) Amendment Act 2004) 116151 62
Ielsddonndnliin “idin” mnefsyaraiiietganindunnd (Child Means a Person
under, or Apparently under the Age of 16 Years)

Usgineauini audszalan) g1 Al (Penal  Code) 117131 163
Ieldonw “fin” 91 yaraiifiengsinninduudal (Child Pormography is a Person under 18
Years of Age)35

Uszinanale lunguuie Law  of Malaysia Act 611 Child Act 2001
1051 2 18lden “idin” 31 yaraiiflongininduuded waglunsdieadunisduiy
arena Innearmsnds yaraldussgengiuiamsenginuidmualilunns 82 uvs
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Useneduie a1uning 2 (Ta1) lalillen A1dn “wn” agldmdenufendu

! a s & d'
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BUALYLYTIINNIYANTLAN U A./.1989 Tuta 1 91 “LAn” wuNeds HUBYNNAUNBIYATININEUY

4 q
v

wUa¥ uudazussadfinnzneunthtu aunguuneildieduuiiingu (A Child Means
every Human being below the Age of 18 Years unless under the Law Applicable to

the Child Majority is Attained Earlier.)”’

* n33din1g seaun, (Seady, ih 10,

% Law of Malaysia Act 611 Child Act 2001 Article 2

“(@) means a person under the age of eighteen years; and

(b) in relation to criminal proceedings, means a person who has attained
the age of criminal responsibility as prescribed in section 82 of the Penal Code [Act
574]”

! Ministry of Woman & Child Development, Definition of the Child,
Section 2, Retrieved October 15, 2015 from http://wcd.nic.in/crcpdf/crc-2.pdf; Thus,
while the Convention defines a “child” as every human being below the age of 18
years, it allows for minimum ages to be set, under different circumstances, balancing
the evolving capacities of the child with the State’s obligation to provide special
protection. Accordingly, Indian legislation has minimum ages defined under various

laws related to the protection of child rights.
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% Article 129. Sexual Intercourse with a Child Any person engaging in sexual
intercourse with a girl or boy under fifteen years of age shall be punished by one to
five years of imprisonment and shall be fined from 2,000,000 Kip to 5,000,000 Kip.

10 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child.

“(h) Definitions. — In this section:

(4) Child. — The term “child” means any person who has not attained the
age of 16 years.”

° Library of Congress, France Children’s Right, Retrieved September 22,
2015 from http://www.loc.gov/law/help/online-privacy-law/france.php
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* Article 128. Rape

“Any person using force, armed threats, drugs or other [substances], or other
means to place a woman in a state of helplessness in order to have sexual
intercourse with the woman against her will, where such woman is not [the
offender’s] spouse, shall be punished by three to five years of imprisonment and
shall be fined from 1,000,000 Kip to 5,000,000 Kip.

Where the victim of such rape is a woman between fifteen and eighteen
years of age, a woman dependent upon the offender's care, or a patient of the
offender, the offender shall be punished by five to ten years of imprisonment and
shall be fined from 2,000,000 Kip to 10,000,000 Kip.

In the event of multiple rape38, rape of girls under fifteen years of age,
battery during rape or a rape resulting in the victim becoming an invalid or dying, the
offender shall be punished by seven to fifteen years of imprisonment and shall be
fined from 5,000,000 Kip to 15,000,000 Kip.

Where the offender rapes the victim and then murders the victim, such
offender shall be punished by fifteen to twenty years of imprisonment and shall be
fined from 10,000,000 Kip to 20,000,000 Kip. Furthermore, such person may be
sentenced to life imprisonment or subject to the death penalty.

Any attempt to commit such an offence shall also be punished.”
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" Article 129. Sexual Intercourse with a Child

“Any person engaging in sexual intercourse with a girl or boy under fifteen
years of age shall be punished by one to five years of imprisonment and shall be

fined from 2,000,000 Kip to 5,000,000 Kip.”
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Assault of a Child"”
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" The Legal Information Institute, Rape.

10 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child

“(h) Definitions. — In this section:

(4) Child.— The term “child” means any person who has not attained the

age of 16 years”
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10 US. Code § 920 -Art. 120. Rape and Sexual Assault

o a .. Y] wa ySO
Generally (g) mfiau (Definitions) TuuntayelAnmngnil

* 10 US. Code § 920 - Art. 120. Rape and sexual assault generally
“(¢) Definitions.— In this section:
(1) Sexual act.— The term “sexual act” means—

(A) contact between the penis and the vulva or anus or mouth, and for
purposes of this subparagraph contact involving the penis occurs upon penetration,
however slight; or

(B) the penetration, however slight, of the vulva or anus or mouth, of
another by any part of the body or by any object, with an intent to abuse, humiliate,
harass, or degrade any person or to arouse or gratify the sexual desire of any person.

(2) Sexual contact.— The term “sexual contact” means—
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(1) NMINTLYIMIUNA-NITNTEVIINILNA NUIBAIININ
NIANNENUTENINEUNE (Penis) wazUintotnasn (Vulva) %39
yn19ntin (Anus) %39U1n (Mouth) %318 N1582981 (Penetration) lildAyn15a2987
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Suamevsodslavesiideme violneilenuniiaznsedunieriliiAnanuiianelamanase
dnszinemzeyananiliyanale
(2) MsdulEnIane (Sexual Contact) 118AILIN
Msunzdes (Touching) wievhlrdnyananisunzdes lid1es
dumsunedoslaensmdonisunsdedlaeriuniaied oferzmna (Genitalia) 3w
(Anus) USkinvmilu (Groin) ntinen (Breast) Auu1a1uly (Inner Thigh) aglwn (Inner Hip)
Tneil¥nguszasdifionigal (Abuse) vinlsiduene (Humiliate) v3eanAne (Degrade) ¥os
yAna visomnela Msupzes (Touching) Msunzsosyanady vievilvidnyanandauns
Fasmues litandunmsunsdednensmisonisunzdodaeiumaded dnlaquessisne
mnldnsgviiieNaznsedunioviliiAaanuiianelamanaseyananisyanale waznns
wnzdoaii mmaaLﬁm%ulé’munﬂdausuaaﬁwma (Any Part of the Body)
2) ssrUszneunRslues “nMstudunsyyiitus”
anufitayalAlilu 10 USS. Code § 920 - Art. 120. Rape and Sexual

Assault Generally

(A) touching, or causing another person to touch, either directly or
through the clothing, the genitalia, anus, groin, breast, inner thigh, or buttocks of any
person, with an intent to abuse, humiliate, or degrade any person; or

(B) any touching, or causing another person to touch, either directly or
through the clothing, any body part of any person, if done with an intent to arouse
or gratify the sexual desire of any person.

Touching may be accomplished by any part of the body.”
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nsTudunseyingns glanseiinistag sulldnuazidunisnszsin
A P 81
ManesednuAnanilalng
(1) MMdssenuielnelveuniunguuie (Using  Unlawful
Force Against that Other Person)
« Yo o o 1 4 Yo o =~ 82
ASMa9” (Force) AN “ASaniad” viuneia
(1.1) msldens
(1.2) MSAIFININNIEAINAUINNDNALLDNV UL LTEIT

W30M0IMIUINAY UNKLdee

* 10 US. Code § 920 - Art. 120. Rape and sexual assault generally
“(a) Rape.— Any person subject to this chapter who commits a sexual act
upon another person by—
(1) using unlawful force against that other person;
(2) using force causing or likely to cause death or grievous bodily harm to
any person
(3) threatening or placing that other person in fear that any person will
be subjected to death, grievous bodily harm, or kidnapping;
(4) first rendering that other person unconscious; or
(5) administering to that other person by force or threat of force, or
without the knowledge or consent of that person, a drug, intoxicant, or other similar
substance and thereby substantially impairing the ability of that other person to
appraise or control conduct”
10 US. Code § 920 - Art. 120. Rape and sexual assault generally
“(¢) Definitions.— In this section:
(5) Force.— The term “force” means—
(A) the use of a weapon;
(B) the use of such physical strength or violence as is sufficient to
overcome, restrain, or injure a person; or
(O Inflicting physical harm sufficient to coerce or compel submission

by the victim.”
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(1.3) feliAnmudemenisnmenimannweiiagisdu vie
nanuiFeelvigugey

“nsldmadlaeiivouniengvue” (Unlawful Force) A1
“nsldidslaefiveusenguune”” vanefls nsldmdsdaldnsgsinlagusmainaany
SULOUNIDUDONNVBINY YU

2) Midsznwiedaduaingliiin vieoravzifinaiy
Feomesadin vsedudunsneaiawninenie (Using Force Causing or Likely to Cause
Death or Grievous Bodily Harm to any Person)

“DUATIBLNTINNTY” (Bodily Harm) A7 “OuUnTignnInenis”
minefis™ nMsungfesyanaduitdnwauzifunisanau (Offensive Touching) wiinagLdu
nMsuaedoufisadntios TuilufsnsnssimanadailéfuanuBusey (Nonconsensual
Sexual Act) viemsduifanamadaili3unubugen (Nonconsensual Sexual Act)

“DUNIIBAIRALNTINIY” (Grievous  Bodily Harm) @131
“Supsreanaunianie” mneds” on1suiadunenietuaia lnesludnsegnin

(Fractured) n3awAdau (Dislocated) uNaunan (Deep Cuts) 8ivazlae anva wazeivig

® 10 US. Code § 920 - Art. 120. Rape and sexual assault generally
“(g) Definitions.— In this section:

(6) Unlawful force —  The term “unlawful force” means an act of
force done without legal justification or excuse.”

* 10 US. Code § 920 - Art. 120. Rape and sexual assault generally
“(¢) Definitions.— In this section:

(3) Bodily harm.— The term “bodily harm” means any offensive
touching of another, however slight, including any nonconsensual sexual act or
nonconsensual sexual contact.”

® 10 US. Code § 920 - Art. 120. Rape and sexual assault generally
“(g) Definitions.— In this section:

(4) Grievous bodily harm.— The term “grievous bodily harm” means
serious bodily injury. It includes fractured or dislocated bones, deep cuts, torn
members of the body, serious damage to internal organs, and other severe bodily

injuries. It does not include minor injuries such as a black eye or a bloody nose.”
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other Person in Fear that any Person will be Subjected to Death, Grievous Bodily
Harm, or Kidnapping)

“n13idynientsinlviyanaduegluniizuinands”
(Threatening or Placing that Person in Fear) 131 “msgidayvdensiliyanaduaglu
ANENIANGY” MueANdn’ nsdeanswienisnsgyiiiadanansenuiiivsnediozyinle
flonimandain winauesldujoiniuenaasvilidigionfiomieyanadutu 145
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@) nseinslas duvilviuArasanaInunas (First Rendering
that Other Person Unconscious)

Y o w L4

(5) Maesenuine Yagingldmasseyuine vielaeuse

o q

a a

mMssuinienuBusenvosyanadina1n Tiasianin arsiiv dsdiun vieansdulaiil
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ﬁazﬂizLﬁw%mmmmiﬂsw‘fwammaﬂlﬁ (Administering to that other Person by
Force or Threat of Force, or without the Knowledge or Consent of that Person, a
Drug, Intoxicant, or other Similar Substance and Thereby Substantially Impairing the
Ability of That other Person to Appraise or Control Conduct)
dmiuesddsznounieluresnisnsyriauinauann i naade
WauveInsEyiAuRe tilalinsdyaAlidn nsnsevidenaivesidemenasdiianun

[

NSIENINTENHARINEITNY daudaailianuiulsaglunng nmsnsevivesnsevinauineg

*® 10 U.S. Code § 920 - Art. 120. Rape and sexual assault generally
“(¢) Definitions.— In this section:

(7)  Threatening or placing that other person in fear— The term
“threatening or placing that other person in fear” means a communication or action
that is of sufficient consequence to cause a reasonable fear that non-compliance will
result in the victim or another person being subjected to the wrongful action

contemplated by the communication or action.”
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(8) mslirnuBusen (Consent) mnoAwi’’

1. i “mslanugugen” vangis msanadiavadaslasenis
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nsdanudungay  (Dating) w3eANduiusNIsdiANvsoama Tudagduniolueia
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10 U.S. Code § 920 - Art. 120. Rape and sexual assault generally
“(¢) Definitions.— In this section:
(8) Consent.—

(A) The term “consent” means a freely given agreement to the
conduct at issue by a competent person. An expression of lack of consent through
words or conduct means there is no consent. Lack of verbal or physical resistance or
submission resulting from the use of force, threat of force, or placing another person
in fear does not constitute consent. A current or previous dating or social or sexual
relationship by itself or the manner of dress of the person involved with the accused
in the conduct at issue shall not constitute consent.

(B) A sleeping, unconscious, or incompetent person cannot consent.
A person cannot consent to force causing or likely to cause death or grievous bodily
harm or to being rendered unconscious. A person cannot consent while under threat
or in fear or under the circumstances described in subparagraph (C) or (D) of
subsection (b) (1).

(C) Lack of consent may be inferred based on the circumstances of
the offense. All the surrounding circumstances are to be considered in determining
whether a person gave consent, or whether a person did not resist or ceased to

resist only because of another person’s actions.”
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(b) Sexual Assault.— Any person subject to this
chapter who—

(1) commits a sexual act upon another person
by—

(C) making a fraudulent representation that the
sexual act serves a professional purpose; or

(D) inducing a belief by any artifice, pretense, or

concealment that the person is another person
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® 10 US. Code § 920 - Art. 120. Rape and sexual assault generally
“(b) Sexual Assault.— Any person subject to this chapter who—
(1) commits a sexual act upon another person by—
(A) threatening or placing that other person in fear;
(B) causing bodily harm to that other person;
(C) making a fraudulent representation that the sexual act serves a

professional purpose; or
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(D) inducing a belief by any artifice, pretense, or concealment
that the person is another person;

(2) commits a sexual act upon another person when the person
knows or reasonably should know that the other person is asleep, unconscious, or
otherwise unaware that the sexual act is occurring; or

(3) commits a sexual act upon another person when the other person
is incapable of consenting to the sexual act due to—

(A) impairment by any drug, intoxicant, or other

® 10 U.S. Code § 920 - Art. 120. Rape and sexual assault generally

“(c) Aggravated Sexual Contact.— Any person subject to this chapter who
commits or causes sexual contact upon or by another person, if to do so would
violate subsection (a) (rape) had the sexual contact been a sexual act, is guilty of
aggravated sexual contact and shall be punished as a court-martial may direct.”

" 10 U.S. Code § 920 - Art. 120. Rape and sexual assault generally

“(d) Abusive Sexual Contact.— Any person subject to this chapter who
commits or causes sexual contact upon or by another person, if to do so would
violate subsection (b) (sexual assault) had the sexual contact been a sexual act, is

guilty of abusive sexual contact and shall be punished as a court-martial may direct.”
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”110 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child
“(h) Definitions. — In this section:
(1) Sexual act and sexual contact— The terms “sexual act” and
“sexual contact” have the meanings given those terms in section 920 (g) of this title

(article 120(g)).”
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and Sexual Assault Generally)
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*210 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child
“(a) Rape of a Child.— Any person subject to this chapter who—
(1) commits a sexual act upon a child who has not attained the age of

12 years; or
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(2) commits a sexual act upon a child who has attained the age of 12
years by—....”
> “(A) using force against any person;”
" 10 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child
“(h) Definitions. — In this section:
(2) Force.— The term “force” means—
(A) the use of a weapon;
(B) the use of such physical strength or violence as is sufficient to
overcome, restrain, or injure a child; or
(Q) inflicting physical harm.
In the case of a parent-child or similar relationship, the use or abuse of
parental or similar authority is sufficient to constitute the use of force.”
” ...”(B) threatening or placing that child in fear; “
* 10 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child

“(h) Definitions. — In this section:
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(3) Threatening or placing that child in fear. — The term “threatening
or placing that child in fear” means a communication or action that is of sufficient
consequence to cause the child to fear that non-compliance will result in the child
or another person being subjected to the action contemplated by the
communication or action.”

- “(O) rendering that child unconscious; or”

% ... “(D) administering to that child a drug, intoxicant, or other similar
substance;”

P s guilty of rape of a child and shall be punished as a court-martial may
direct.”

10 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child

“(b) Sexual Assault of a Child— Any person subject to this chapter who
commits a sexual act upon a child who has attained the age of 12 years is guilty of

sexual assault of a child and shall be punished as a court-martial may direct.”

"' 10 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child
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“(c) Sexual Abuse of a Child.— Any person subject to this chapter who
commits a lewd act upon a child is guilty of sexual abuse of a child and shall be
punished as a court-martial may direct.”

"% 10 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child

“(h) Definitions. — In this section:

(8) Consent.—

(A) The term “consent” means a freely given agreement to the conduct
at issue by a competent person. An expression of lack of consent through words or
conduct means there is no consent. Lack of verbal or physical resistance or
submission resulting from the use of force, threat of force, or placing another person
in fear does not constitute consent. A current or previous dating or social or sexual
relationship by itself or the manner of dress of the person involved with the accused
in the conduct at issue shall not constitute consent.

(B) A sleeping, unconscious, or incompetent person cannot consent. A
person cannot consent to force causing or likely to cause death or grievous bodily
harm or to being rendered unconscious. A person cannot consent while under threat
or in fear or under the circumstances described in subparagraph (C) or (D) of
subsection (b)(1).

(O) Lack of consent may be inferred based on the circumstances of the
offense. All the surrounding circumstances are to be considered in determining
whether a person gave consent, or whether a person did not resist or ceased to

resist only because of another person’s actions.”
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(1) MIANTUINLDILUDIET (Age of a Child)"™

"% 10 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child

“(¢g) Consent. — Lack of consent is not an element and need not be
proven in any prosecution under this section. A child not legally married to the
person committing the sexual act, lewd act, or use of force cannot consent to any
sexual act, lewd act, or use of force.”

" 10 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child

“(d) Age of Child.—

(1) Under 12 years.— In a prosecution under this section, it need not
be proven that the accused knew the age of the other person engaging in the sexual
act or lewd act. It is not a defense that the accused reasonably believed that the
child had attained the age of 12 years.

(2) Under 16 years.— In a prosecution under this section, it need not
be proven that the accused knew that the other person engaging in the sexual act or
lewd act had not attained the age of 16 years, but it is a defense in a prosecution
under subsection (b) (sexual assault of a child) or subsection (c) (sexual abuse of a

child), which the accused must prove by a preponderance of the evidence, that the
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accused reasonably believed that the child had attained the age of 16 years, if the
child had in fact attained at least the age of 12 years.”

10 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child

“(h) Definitions. — In this section:

(f) Marriage.— In a prosecution under subsection (b) (sexual assault of a
child) or subsection (c) (sexual abuse of a child), it is a defense, which the accused
must prove by a preponderance of the evidence, that the is occurring or when the
other person is incapable of consenting to the sexual act due to impairment by any
drug, intoxicant, or other similar substance, and that condition was known or

reasonably should have been known by the accused.”
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"% 10 U.S. Code § 920b - Art. 120b. Rape and sexual assault of a child
“(h) Definitions. — In this section:
(e) Proof of Threat. — In a prosecution under this section, in proving that a
person made a threat, it need not be proven that the person actually intended to

carry out the threat or had the ability to carry out the threat.”
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"% ARTICLE 222-23
Any act of sexual penetration, whatever its nature, committed against another

person by violence, constraint, threat or surprise, is rape.
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" Article 222-23

Rape is punished by fifteen years' criminal imprisonment

"2 Article 222-24 Rape is punished by twenty years' criminal imprisonment

1° where it causes mutilation or permanent disability;

2° where it is committed against a minor under the age of fifteen years;

3° where it is committed against a person whose particular vulnerability, due
to age, sickness, an infirmity, a physical or psychological disability or to pregnancy, is

apparent or known to the perpetrator;
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4° where it is committed by a legitimate, natural or adoptive ascendant, or by
any other person having authority over the victim
5° where it is committed by a person misusing the authority conferred by his
position;
"% ARTICLE 222-25
“Rape is punished by thirty years' criminal imprisonment where it caused the
death of the victim.”
" ARTICLE 222-26
“Rape is punished by imprisonment for life when it is preceded, accompanied

or followed by torture or acts of barbarity.”
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"% ARTICLE 222-27

“Sexual aggressions other than rape are punished by five years' imprisonment
and a fine of €75,000.”

¢ arlshenisgnansazilianiana?, duiuil 1 nuanius 2559 9N https:/www.
1800respect.org.au/languages/thai/what-is-sexual-assault/

" ARTICLE 222-29

“Sexual aggressions other than rape are punished by seven years'
imprisonment and a fine of €100,000 where they are committed against:

1° a minor under the age of fifteen years;

2° a person whose particular vulnerability due to age, sickness, infirmity, to a
physical or psychological disability or to pregnancy, is apparent or known to the

perpetrator.”
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"' ARTICLE 222-27

“Sexual aggressions other than rape are punished by five years' imprisonment
and a fine of €75,000.”

" ARTICLE 222-28

The offence defined under article 222-27 is punished by seven years'
imprisonment and a fine of €100,000:

1° where it has caused an injury or a lesion;

2° where it is committed by a legitimate, natural or adoptive ascendant, or by

any other person having authority over the victim;
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3° where it is committed by a person misusing the authority conferred by his
functions;

4° where it is committed by two or more acting as offenders or accomplices;

5° where it is committed with the use or threatened use of a weapon.

% ARTICLE 222-29

“Sexual aggressions other than rape are punished by seven years'
imprisonment and a fine of €100,000 where they are committed against:

1° a minor under the age of fifteen years;

2° a person whose particular vulnerability due to age, sickness, infirmity, to a
physical or psychological disability or to pregnancy, is apparent or known to the
perpetrator.”

L ARTICLE 222-30
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The offence defined under article 222-29 is punished by ten years'
imprisonment and a fine of €150,000:

1° where it has caused an injury or a lesion;

2° where it is committed by a legitimate, natural or adoptive ascendant or by
any other person having authority over the victim;

3° where it is committed by a person misusing the authority conferred by his
position;

4° where it is committed by two or more acting as offenders or accomplices;

5° where it is committed with the use or threatened use of a weapon;

6° where it is committed because of the sexual orientation of the victim

* ARTICLE 222-31

“Attempt to commit the misdemeanors set out under Articles 222-27 to 222-

30 is punished by the same penalties.”
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