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Abstract

Independent police oversight in Thailand falls within the purview of the Office
of the Ombudsman, the National Human Rights Commission (NHRC) and the National
Anti-Corruption Commission (NACC). These bodies are not specialized police complaints
agencies, but their role in handling police complaints is of vital importance. This paper
provides a brief assessment of the systems under the control of the above agencies.
In so doing, the criteria for success of police watchdog bodies in the United Nations
Office of Drugs and Crime’s (UNODC) Handbook on Police Accountability, Oversight and
Integrity are adopted as a benchmark. The findings show that there has been a creeping
trend towards regulatory capture within the systems under review. The findings also
highlight that the Ombudsman and the NHRC are not sufficiently equipped with power
that helps ensure that disciplinary and/or criminal proceedings can be brought against

an officer found to have committed misconduct.
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Introduction

An effective police complaints system is of necessity for democratic society
because it ensures that the police can be held accountable for their professional conduct
and that people’s rights can also be properly protected (Box & Russell, 1975; Young et al.,
2005; Walsh, 2009). Nonetheless, dealing effectively with police complaints is laborious,
especially in an authoritarian democracy like Thailand where the police have always
been subjected to undue influence of members of the political and economic elite
(Pongsudhirak, 2003; Phongpaichit & Baker, 2004; Moore, 2013). A recent study on the
internal police complaints system of the Thai police indicated that most Thai police
cannot deal with complaints against their colleagues effectively as the police-led

system seriously lacks impartiality (Prateeppornnarong & Young, 2017).

In Thailand, the gravity and widespread of police corruption and malpractice,
coupled with the failure of the police to investigate their peers impartially, brought
about a strong desire to subject the police to independent oversight (Phongpaichit &
Piriyarangsan, 1996; Wanichwiwatana, 2004). This was achieved following the promulgation
of a new constitution in 1997. However, the constitution did not introduce a coherent
system for dealing with police complaints; rather, it is a patchwork of independent
watchdog bodies with overlapping jurisdictions, all of which extend beyond police
malpractice (Harding & Leyland, 2011). The Office of the Ombudsman, the National
Human Rights Commission (NHRC) and the National Anti-Corruption Commission (NACC)

are the key watchdog bodies handling police complaints, particularly the serious ones.

Generally speaking, the Ombudsman deals with administrative shortcomings
as well as action or inaction giving rise to injustice; the NHRC handles complaints about
human rights violations; and the NACC investigates corruption and malfeasance in office
(Leyland, 2007; Harding & Leyland, 2011; Rukhamate & Thananithichote, 2015). Although
these watchdog bodies are not specialized police complaints agencies, their role in
handling complaints against the police is of vital importance. The fact that the watchdog
bodies under review are all independent of the government and the police can arguably
help to enhance impartiality in the complaints-handling process and lead to a fair

outcome (Huntington, 1952; den Heyer & Beckley, 2013).
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This paper provides a brief assessment of whether the systems under the
regulatory oversight of the watchdog bodies in question are effective in dealing with police
malpractice. The principles for the effective handling of police complaints do not exist in
Asia; as a result, the criteria for successful police watchdog bodies stated in the United
Nations Office of Drugs and Crime’s (UNODC) Handbook on Police Accountability,
Oversight and Integrity' are adopted as a benchmark for the assessment. Following
this introduction, the paper briefly reviews the literature on police accountability;
there follows a review of literature on independent oversight of the police from
international and Thai perspectives. Then, it assesses the Thai independent police

complaints systems using established international arrangements as a benchmark.

Police Accountability

Accountability is, on top of legitimacy and professionalism, another fundamental
component for democratic policing (Marenin, 2005). Public accountability of the police
embraces the notion of transparency within it. This means that the public will be able to
know what the police are doing and will also be capable of holding them accountable for
their action if the need arises (Sanders et al.,, 2010; Loveday, 1999). Robust structures of
police accountability are therefore instrumental in “achieving public safety and fairness
in operational behavior” (Ellison, 2007: 248). In theory, police accountability is underpinned
by the mechanisms ensuring that: (i) the police force has liability for the services it
provides, and (ii) individual officers are answerable for the treatment they mete out to
ordinary people on a daily basis, especially in relation to human rights and civil liberties;
undeniably, these two levels of police accountability are closely intertwined (McLaughlin,
2005).

Within the police force, accountability is enhanced by a wide variety of principles
and practices ensuring internal oversight. This includes organizational strategies and
policies; reporting system; codes of ethical conduct; appraisal systems, and disciplinary
control. External oversight can be achieved via the prosecution service and law courts;
the police complaints system; NGOs, and the news media (MclLaughlin, 2005). With the rise
of emerging threats to national and global security (e.g., terrorism and insurgency),
enhancing police accountability poses considerable difficulty because it can be depicted
as an obstacle to effective policing. A collision between police accountability and
effective policing can result in so called “accountability deficits” — the situation where,

within existing frameworks of regulations, the police can be deemed formally accountable
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under law but, in fact, remain unaccountable to the person who accused them of
committing wrong (Smith, 2013). In Thailand, for instance, the families of thousands of
people who lost their lives at the hands of the police in the name of keeping the
majority of the society safe from drugs have apparently struggled to hold the police

accountable for their wrongdoing (Prateeppornnarong & Young, 2017).

Police Oversight

Controlling Police Conduct Externally

As noted in the preceding section, the handling of police complaints constitutes
one of the elements in police accountability. As a matter of principle, “although the
public has relinquished to the police the authority to enforce the law, the public
retains the right to control the police bureaucracy externally, if the need arises”
(Terrill, 1988: 239). Strong arguments against police complaints being subjected to police
investigation have been made by numerous groups of people, academics, NGOs and
government agencies. For example, the Australian Law Reform Commission (ALRC)
declared that:

“To ask the police to ‘investigate’ complaints against their own
places them in a ‘hopeless conflict of interest position.’ Police investigators,
whether consciously or otherwise, will tend to be skeptical of complainants
and will be ‘softer’ on the police concerned.” (ALRC, 1995: 149)

Previous research from many parts of the world including Thailand showed
that the repeat failure of the police to investigate their peers impartially reinforced the
argument that the police should not investigate themselves (Prateeppornnarong &
Young, 2017; Harrison & Cunneen, 2000; MclLaughlin & Johansen 2002; Hopkins 2009).
The notion that police should not investigate police resulted in demands for an
independent element in the handling of police complaints (Goldsmith, 1991; Prenzler,
2011).

Independent Police Oversight

In recent decades, independent oversight of the police is regarded as a core
principle of democratic policing in many parts of the world (Commissioner for Human
Rights, 2009; UNODC, 2011). The ultimate aim of independent oversight is to ensure that
complaints against police malpractice by ordinary citizens are recorded properly and

investigated effectively (Walsh, 2009; den Heyer & Beckley, 2013). Waves of reforms to
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the handling of police complaints, particularly the creation of independent police
complaints bodies, have been evident within the English-speaking jurisdictions (Smith,
2013). Savage (2013: 95) highlighted that, “the extent of the independent investigation
of complaints against the police has become almost the litmus test of whether a police

complaints system is deemed to be effective, just and fair-or at least seen to be so.”

Independent police complaints systems can be loosely classified into three
different models: a supervisory model, a review model and an investigative model
(Prenzler & Ronken, 2001; Uglow, 2002; Strudwick, 2003; Seneviratne, 2004, Ferdik et al.,
2013; Smith, 2013). Under a supervisory model, the police are entirely responsible
for complaints investigation while a complaints authority merely gives some advice on the
way in which complaints should be investigated (Uglow, 2002; Reiner, 2010). A review
model provides greater independence compared to a supervisory one as complaints will
be independently audited by a complaints authority, but again the police remain in
charge of investigating all complaints from scratch (Seneviratne, 2004; Prenzler, 2011).
An investigative model ensures maximum independence compared with the first two
models because a complaints authority is capable of conducting an investigation into

police complaints from the outset (Prenzler & Ronken, 2001; Strudwick, 2003).

Independent Police Complaints Systems: International Contexts

To date, independent police complaints systems exist in many parts of the world.
Police complaints systems from five jurisdictions across the globe are discussed below

to reflect the trend towards independent oversight of the police.

The Police Ombudsman for Northern Ireland

From among the English-speaking countries, Northern Ireland has progressed
relatively quickly in relation to a transformation of police oversight. Complaints against
the police in Northern Ireland are now under the control of the Police Ombudsman for
Northern Ireland (PONI).

Prior to the arrival of PONI, the complaints system was under regulatory oversight
of the Independent Commission for Police Complaints (ICPC). Hayes (1997: 38) examined

the ICPC system and underlined some of the key weaknesses including the following:

“All investigations in Northern Ireland are carried out by police
officers in the Complaints and Discipline Department of the RUC
[Royal Ulster Constabulary], albeit that 365 of 2,343 investigations



The Independent Systems for Handling Police Complaints in Thailand: A Brief Assessment 15

undertaken in 1995 were conducted under the supervision of a member
of the ICPC. This weakness was highlighted by the survey of complainants

| conducted.”

In addition, “most disciplinary hearings are heard by senior police officers alone”

(1997: 39). These criticisms contributed to the ICPC’s demise.

The Police (Northern Ireland) Act 1998 has replaced the ICPC with, perhaps,
the only fully independent police complaints body in the world - the PONI (Prenzler, 2016).
Notably, the PONI is capable of investigating every complaint from the outset
(Seneviratne, 2004; Porter & Prenzler, 2012). In addition, it also has the power to investigate
any possible malpractice on its own initiative (Savage, 2013). Most importantly, the PONI
can also direct disciplinary proceedings being brought against the officer concerned even
though it does not have the power to do the same when it comes to criminal prosecution

(Criminal Justice Inspection Northern Ireland, 2011).

The Independent Police Investigative Directorate, South Africa

In South Africa, police brutality was especially notorious during the apartheid
regime as the police were subjected to political manipulation. As a result, one of the
principal questions during the transformation to democracy in the country was concerned
with reforms to police oversight (Faull, 2011; Bruce, 2017). Later, the Independent
Complaints Directorate (ICD) was created in 1997 and became the first independent

police watchdog in South Africa.

The ICD was independent of the police, namely the South African Police Service
(SAPS). However, it was still under political control as the ICD chief was answerable to
the Minister of Police. However, the fact that the ICD referred a high proportion of
complaints to the police, together with the rate of unsubstantiated investigations each
year (e.g., in 2009, 87 percent of complaints were unsubstantiated, see further Faull, 2011),
drove members of the South African public to regard the ICD as a ‘toothless watchdog’
(Faull, 2011). Added to this, there was also concern over a degree of independence in
the ICD system. For instance, a critical commentary in 1996 on the SAPS Act in connection

with the ICD stated that:

“...it [the ICD] should be and be seen to be absolutely independent
of the ministry, and not only of the police command structure, in its

structure and operations. ... Even greater independence would be
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achieved if the ICD became a free-standing unit in the manner of the
Human Rights Commission or Public Protector ..., accountable to

parliament rather than the executive.” (Manby, 1996: 444)

It was not until the enactment of the Independent Police Investigative Directorate
Act in 2011 that the ICD was replaced by with the Independent Police Investigative
Directorate (IPID). Although the IPID reports to the Minister of Police (IPID Act 2011), it has
more power compared to its predecessor. For instance, the SAPS is obliged by law to
notify the IPID in writing within 24 hours once it has been made aware of any offences
committed by their own personnel. In addition, the IPID is also capable of compelling
the police to give evidence and any information it requires for investigation. Most
importantly, the National Police Chief is legally bound to initiate disciplinary
recommendations issued by the IPID within 30 days, and report the progress and/or

the outcome to the Minister of Police and the IPID thereafter (Berg & Howell, 2016).

The Office of the Independent Police Review Director, Ontario, Canada

Conflict between the police and ordinary citizens in Toronto, Ontario during
the 1970s was well-documented (McMahon & Ericson, 1984; Lewis, 1991). In those days,
few people formally registered complaints against the police with the police themselves,
owing to fear of reprisal and a widespread perception of bias in the handling of complaints
(Watt, 1991).

In 1981, the Office of the Public Complaints Commissioner was created as the
first civilian review board in Ontario. But it was the enactment of the Metropolitan Toronto
Police Force Complaints Project Act in 1984 that made the Office a permanent unit
and also renamed it the Office of the Police Complaints Commissioner (OPCC). The Police
Services Act 1990 expanded the OPCC’s jurisdiction from the police service in Toronto
to all police services in Ontario. A number of other complaints agencies were also
established to work in concert with the OPCC such as the Special Investigations Unit
(SIU), and the Ontario Civilian Commission on Police Services (OCCOPS) (Ferdik et al.,
2013).2

The former Police Complaints Commissioner made the following claim to

reassure the public about the robustness of the OPCC:
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“This feature [of police investigating themselves] is seen by
many as a fundamental weakness in the process permitting police
the opportunity to manipulate the process to the detriment of the
complainant...The monitoring and review power of the public [police]
complaints commissioner, together with the commissioner’s extraordinary
richt of initial investigation, was intended to ensure that initial
investigation and adjudication by police would be thorough and
impartial.” (Lewis, 1991: 159)

The arrival of a new Ontario government in 1995, however, diminished the
Police Complaints Commissioner’s role as most of his responsibility to investigate
complaints was devolved back into the hands of the police. This has caused public
dissatisfaction as ‘the responsibility for management and discipline within the force rested
with the police’. The system was seen to be ‘biased, in-favor of the police, and ineffective

at minimizing officer misconduct.’

Reforms to police oversight in Ontario occurred again in 2009 when the Office
of the Independent Police Review Director (OIPRD) was introduced as a result of review
reports on the police complaints system undertaken in 2004 and 2005 (OIPRD, 2010).
The arrangements for the OIPRD are promising compared to its predecessor. First, the
person eligible to serve as the OIPRD Director is barred from having a police background.
Second, the OIPRD is capable of receiving all police complaints and is also able to
determine whether or not a complaint will be investigated independently by the OIPRD
or the police under its supervision. At the completion of investigation, however, the
OIPRD neither has the power over the final penalty decision nor does it have the power

over the determination of disciplinary measures (Ferdik et al., 2013).

The Independent Police Complaints Council, Hong Kong

The trend towards independent oversight of the police has been slow to
spread to Asia, but Hong Kong is one of very few Asian jurisdictions alongside South Korea
and the Philippines to have made significant progress by establishing an independent

police oversight body (Nalla & Mamayek, 2013).

Historically, strengthening police oversight in Hong Kong was part of the overhaul
of the Hong Kong Police Force (HKPF) in the early 20th century. Radical reforms to the
HKPF were prompted by the rampant corruption-related misconduct in the force.
Walsh noted that:
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“With very few exceptions, [the police] officers were all profitably
engaged in a highly organized system of corruption. They acted as
‘caterers’, arranging liaisons between their subordinates and the
criminals and collecting payment for their services. These considerable
sums were then distributed in agreed proportions among their

subordinates and superiors.”

A series of corruption scandals had eventually led to the establishment of the
Independent Commission against Corruption (ICAC) in 1974. Notably, the first police
complaints body of Hong Kong - the Complaints against Police Office (CAPO) — was also
created in that same year, but it is merely an internal unit within the HKPF (Smith, 2014).

The CAPO deals with human rights violations and other general police misconduct
but complaints about police corruption remain within the remit of the ICAC; interestingly,
Wong (2010: 13) highlighted that:

“In theory, CAPO is, structurally speaking, relatively independent
and fairly effective against lower-rank line officers on operational matters.
In practice, it is still far from being an independent, objective, and

credible complaint investigative agency.”

The key reason is that CAPO officers are actually police officers and are also
subjected to internal transfer within the HKPF (Hong Kong Human Rights Commission,
1993; Wong, 2010; Nalla & Mamayek, 2013).

Changes in the landscape of police oversight in Hong Kong were introduced in
1977 when a non-statutory police complaints review agency — the Unofficial Members of
the Executive and Legislative Councils (UMELCO) - was created. The UMELCO was
replaced by the Police Complaints Council (PCC) in 1986 which was soon renamed to
become the Independent Police Complaints Council (IPCC). It was not until the enactment
of the Independent Police Complaints Council Ordinance in 2008 that the IPCC was put
on a permanent statutory footing (Smith, 2014). The CAPO has not been dismantled
as a consequence of the emergence of the IPCC. Instead, the handling of police complaints
in Hong Kong has become a two-tier system. Under this system, the CAPO still investigates
all police complaints, but, under the supervision and review of the IPCC. After review,
the IPCC is also capable of making recommendations to the Hong Kong Police Chief
but cannot institute disciplinary proceedings against the officer concerned (Wong,
2010; Smith, 2014).
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The Police Integrity Commission, New South Wales, Australia

Prior to the existence of a specific police complaints system, the New South
Wales (NSW) Ombudsman, founded in 1979, was the only public complaints authority
in New South Wales. The key function of the NSW Ombudsman in relation to the police
is the overseeing of police integrity matters (den Hayer & Beckley, 2016).

In 1996, the Wood Royal Commission had conducted a systematic review into
police practice in New South Wales. In its interim report, the Commission pointed out that,
“within a short time of commencing its inquiries, the Royal Commission came into
possession of intelligence suggesting that there were significant groups of serving
police acting in ways which were corrupt” (1996: 1). One of the main recommendations
of the Commission then was the establishment of a permanent investigative agency for
serious and corruption-related police malpractice (Ross, 2007). The Wood Report proved
to be the main driver of police oversight reforms in New South Wales and the Police
Integrity Commission (PCC) was established soon after the interim report was produced.
The NSW Ombudsman remains one of the police watchdogs in New South Wales even
though the PIC has been created; the law authorizes the PIC to handle serious matters
whilst leaving less serious ones to the Ombudsman (Prenzler, 2011; den Hayer & Beckley,
2013).

One of the distinctive features of the PIC is that former police officers from the
New South Wales Police Force are prohibited from serving with the PIC (Police Integrity
Commission Act 1996: s. 10(5)). In addition, it has been granted some statutory powers
not available to the NSW Ombudsman. For instance, it has the power to intercept
telecommunication (Committee on the Office of the Ombudsman and the Police Integrity
Commission, 2006: 134). Although the PIC and the Ombudsman are empowered to handle

police complaints, the Wood Royal Commission also argued in its 1997 report that the

police should bear most responsibility for handling complaints “otherwise there was a

risk that it might abandon all responsibility and interest in maintaining high standards”
(1997: 524). The Commission’s premise was again reinforced by the findings of the Ten Year
Review of the Police Oversight System in New South Wales (Parliament of New South Wales,
2006). In consequence, the majority of complaints investigations are, to date, still in the
hands of the police while a smaller proportion of complaints are investigated by the PIC

and the Ombudsman as their roles became more advisory (Prenzler, 2011).
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In short, although the overall trend of police oversight is towards greater
independence, retrogressive changes can also be found (e.g., in Canada). In addition,
different jurisdictions, as can be seen, are dissimilar in their approach to how much power
to give to the independent body. More importantly, it is highlishted how each cycle of
reforms to the handling of police complaints in these jurisdictions have left the people
disappointed and therefore resulted in demands for further reforms (Smith, 2006).
Many of these issues have played out in a similar way in Thailand, although it is fair to

say that within that jurisdiction the reform process remains at a relatively early stage.

Independent Police Complaints Systems: The Thai Context

Prior to 1997, independent oversight of the Thai police fell within the remit of
the Counter Corruption and Malfeasance Commission (CCMC) - a review-style watchdog
body, which looked into professional misconduct in general and accusations of
corruption in particular. The CCMC was independent of the police but its executives
were answerable to the prime minister. Uwanno (2013: 186) pointed out that the CCMC
was hopelessly ineffective for two important reasons. First, it was “politicized in the
sense that political interference could be real and effective”; furthermore, it seriously
lacked power to bring offenders to justice. In consequence, no senior officials had ever
been indicted for corruption and/or malfeasance as a result of a CCMC investigation
(Dalpino, 1991).

Following the constitutional reforms in 1997, the CCMC was replaced by the
National Anti-Corruption Commission (NACC) and other independent watchdog bodies
including the Office of the Ombudsman and the National Human Rights Commission
(NHRC) were also created. It should be noted, however, that the promulgation of the 1997
Constitution did not lead to the creation of a specialized police complaints body.
Instead, police oversight responsibility lies primarily with the Ombudsman, the NHRC
and the NACC.

The Office of the Ombudsman

The Ombudsman was created in Thailand to serve as “another weapon
[alongside other watchdog bodies] to combat the endemic corruption associated
with Thailand’s central and local government” (Leyland, 2007: 153). Added to this, it
also deals with administrative shortcomings and complaints about action or inaction

by officials leading to injustice (Prateeppornnarong, 2016).
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The Ombudsman has the power to inquire into complaints against public officials
including the police; however, it does not have investigatory powers similar to the police
when they investigate crime (Leyland, 2007). The Ombudsman needs to indicate, at the
end of an inquiry, whether the officers complained against have a case to answer for
misconduct. It is, however, incapable of constituting disciplinary proceedings or criminal
proceedings. Hence, when it comes to disciplinary action, the Ombudsman can only send
an inquiry report with some recommendations to the police force for further action.
Should the police fail to take any action the Ombudsman has the power to inform the
minister overseeing the Thai police force so that the police can be instructed to take
action. If the minister neglects to do so, the law authorizes the Ombudsman to submit

an inquiry report to the Prime Minister and the National Assembly as a last resort.

As regards criminal proceedings, the Ombudsman is only capable of suggesting
that the police convene an investigative panel to look into criminal offences and request

that it be kept informed of the progress every three months (Prateeppornnarong, 2016).

The National Human Rights Commission

The Thai NHRC was created out of political compromise as the original vision for
the NHRC was watered down within the legislative process (see further Harding, 2006).
That such an institution is sorely needed in Thailand is evidenced by the fall-out of the
war on drugs campaign and the fight against the ongoing insurgency in the Southern
part of the country, both of which involved extrajudicial killings and enforced
disappearance (Phongpaichit & Baker, 2004; Human Rights Watch, 2008; Liow & Pathan,
2010; Moore, 2013).

The NHRC is capable of inquiring into accusations of human rights abuses
including the remit to conduct a criminal investigation which may lead to prosecution in
court (Harding & Leyland, 2011). Upon completion of an inquiry, the NHRC needs to
identify whether the officers complained against have a case to answer for misconduct
but it neither has the power to take disciplinary action nor does it have the power to
initiate criminal proceedings. Instead, it has to send an inquiry report with some
recommendations to the police authority for further action. The NHRC’s complaints-
handling process is similar to that of the Ombudsman in that the failure of the police
force to take action will allow the NHRC to take a step-by-step action beginning with
reporting such failure to the minister overseeing the Thai police force, then the Prime

Minister and finally the National Assembly (Prateeppornnarong, 2016).
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However, when it comes to criminal offences, the NHRC has no power to require
the police force to convene an investigative panel, it can only report criminal misconduct

to the police as normal practice in accordance with the criminal procedures.

The National Anti-Corruption Commission

Corruption has been and still is endemic in Thailand (Quah, 2010; Phongpaichit
& Piriyarangsan, 1996; Prateeppornnarong & Young, 2017). As a replacement of the
CCMC, the NACC was designed to be a specialized anti-corruption body independent
of the government. The NACC’s statutory responsibility, however, does not just include
fighting corruption but also dealing with professional misconduct (Harding & Leyland,
2011).

The NACC is a ‘hard drug’ for police malpractice compared to the Ombudsman
and the NHRC. It is capable of exercising powers similar to those enjoyed by the police
when dealing with police complaints in the same way as the police do when investigating
crime. At the end of the investigation, it falls within the NACC’s purview to demand
disciplinary action being taken against the officer concerned; the police are bound to
act upon the NACC’s requirement. Furthermore, in cases where the NACC investigation
report indicates that the officer complained against has committed criminal offences, it
has the power to refer the case to the public prosecutor. More importantly, if a conflict
between the NACC and the public prosecutor arises over a prosecution decision, the
NACC enabling legislation also permits the commission to bring the case to court in its

own right (Prateeppornnarong, 2016).

A Brief Assessment of the Independent Police Complaints Systems in
Thailand

In the UNODC’s Handbook, the criteria distilled from the existing literature on
police oversight and the report by the UN Special Rapporteur on extrajudicial, summary
or arbitrary execution were presented; among other criteria, independence and power
of the watchdog bodies are particularly emphasized to indicate how the handling of
police complaints can be done impartially (UNODC, 2011). In this part, therefore, we will
be assessing independence and power of the Thai systems in accordance with the
Handbook.
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The Element of Independence

Independence is a key element for the effectiveness of a complaints system as
it helps a complaints authority become objective and impartial when addressing
complaints (Huntington, 1952). It is laid down in the UNODC’s Handbook that,
“the [police complaints] mechanism should have full operational and hierarchical
independence from the police and be free from executive or political influence”
(2011: 70).

The Thai complaints bodies in question are structurally independent of the
police and the government, but the key question concerns their operational
independence. This paper draws on the concept of ‘regulatory capture’ to reflect the extent
to which the Thai police complaints bodies are operationally independent. Regulatory
capture is a concept originally discussed in the field of political science and public
administration before being applied to other related fields (Novak, 2013). It seeks to
explain the situation where the regulatory body falls under the influence of, or is
manipulated by, the agencies it regulates (Prenzler, 2000; Dal Bo, 2006). Posner (2014)
highlighted that one of the ways in which regulatory capture could happen is through the

infiltration of the people having close ties with the regulatees into the regulatory body.

When it comes to the Thai police complaints bodies in question, Leyland
(2007: 159) highlighted that:

“[MJany posts [in the watchdog bodies] were filled by high-ranking
former members of the military and the police force, and the same

individuals circulated from one watchdog body to the next.”

In his recent study, Prateeppornnarong (2016), found that there has always been
a proportion of seats in the independent police complaints bodies, particularly the
NACC and the NHRC, that are taken by former senior police officers.3 Owers (2012)
pointed out that police culture is high-octane while Box and Russell (1975) also reflected
that the very powerful police culture, especially reciprocal relationships among the
police themselves, makes it difficult for them to deal with complaints against their
colleagues impartially. Haanstad (2013) found that, in Thailand, the strategic pedagogy
in the Thai Police Academy that is aimed at reinforcing the notion of an emotive
brotherhood among cadets helps create strong social networks after graduation, and

the networks can develop into a culture of nepotism that may last a career or a lifetime.
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Therefore, having ex-police personnel serving with independent police complaints

bodies raises the prospect of the complaints systems being captured.

Prateeppornnarong (2016) found that a number of complainants giving interviews
for the study expressed serious reservations about the impartiality of the handling of
complaints by the commissioners who have a police background. For example,
one complainant recounted an incident where he had been informed by the NHRC
commissioner (a former senior police officer) even before the investigation into his
complaints that the officers he complained about were innocent. A few more
complainants also shared their experience of having their complaints dismissed by
the complaints bodies under review without any investigation simply for the reason that
the inquiring officers accepted the written accounts of the alleged misconduct

incidents provided by the police.

According to the criteria in the UNODC’s Handbook (2011: 70), ‘making police
staff members of an external agency should generally be avoided’. The NACC has
unfortunately failed to heed this advice. The relevant enabling legislation allows the
police to refer corruption cases to the NACC (Prateeppornnarong, 2016). The NACC
has, however, sigcned a Memorandum of Understanding (MoU) with the Royal Thai Police
and permitted the officers who have been informed of the case from the outset to sitin a
sub-committee to help the NACC with an investigation (Intarathawon, 2006). This means
that officers who receive complaints against the police about corruption now has

greater involvement and influence within the NACC complaints system.

To sum up, although the Thai independent police complaints bodies are
structurally independent, the extent to which both former and current police officers
have been, and still are, involved in the operation of their systems suggests that there

is creeping trend towards capture.

Sufficiency of Power

Effective complaints bodies need strong teeth (Kuris, 2015). Complaints against
the police, if substantiated, may lead to either disciplinary or criminal proceedings or both.
It is laid down in the UNODC’s Handbook that a strong agency should “be able to enforce
proposed disciplinary measures”; as regards criminal action, “the [complaints] agency
should have the power to refer cases for criminal prosecution to the public prosecutor...”
(2011: 69).
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When it comes to sufficiency of power, the now defunct CCMC is a classic case of
a toothless watchdog. The fact that the CCMC was bound to send its investigation report
to the police for further disciplinary or criminal action simply rendered its investigation
outcomes ineffective because the police were determined to protect their colleagues
(Lertmaneerat, 2001). Turning to the independent complaints bodies under review,
unlike the NACC, the NHRC and the Ombudsman are only capable of proposing
recommendations which may include the initiation of disciplinary action; they are unable
to enforce the proposed recommendations. The ramification of this is that, in the past,
recommendations by the Ombudsman and the NHRC have been ignored or watered down
by the police, who argued that there was not sufficient evidence to suggest that the
officers concerned have committed disciplinary offences (NHRC Annual Report,
2012; Ombudsman Annual Report, 2013).

In respect of criminal proceedings, it can be seen from the previous section that
the Ombudsman and the NHRC in particular do not have the power to conduct a
criminal investigation. This means if their inquiry report indicates criminal offences have
been committed by the officers complained against, they only can submit their report
to the police to commence criminal proceedings. It can be seen that the existing
arrangements in relation to statutory power render the investigation outcomes of the

Ombudsman and the NHRC largely ineffective.

The above discussion shows how the complaints systems under the regulatory
oversight of the Ombudsman and the NHRC lack the statutory powers needed to enable

them to handle disciplinary and criminal offences effectively.

Discussion and Conclusion

The failure of the police to investigate complaints against their peers adequately
led to demands across the world for an independent element in police complaints systems.
The creation of independent police complaints systems has become a global trend
particularly in the English-speaking jurisdictions. Thailand has benefited from this trend,

but only to a relatively small extent.

A police complaints system that is effective relies on a number of factors, but it is
arguable that the elements of independence and sufficiency of power are the two most
important ones. Independence arguably aids the complaints body in handling complaints

without fear or favor, while sufficient power consolidates the complaints body’s position,
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especially when it comes to bringing the officers found to have committed misconduct
to justice. Thailand does not have a proper police complaints system but, mainly,
the handling of complaints falls within the purview of the Ombudsman, the NHRC and
the NACC. The assessment of the independent systems for handling police complaints
in Thailand demonstrates that there is a creeping trend towards capture within the
Thai complaints bodies in question, as both former and active police officers have
meaningful involvement in the operation of their complaints systems. In addition, it is
found that insufficient power is another key obstacle, especially for the Ombudsman
and the NHRC to put their recommendations into effect, as well as to bring the officers

found to have committed misconduct to justice.

Thailand is now, as shown in the above section, encountering democratic deficits
in terms of the effectiveness of its independent systems for handling police complaints;
that means even though police complaints systems independent of the police and of
political control do exist in the country, it is improbable to perform its duties effectively
owing to regulatory capture and a lack of necessary powers (i.e., the power to require
the police force to take disciplinary action against the officer having done wrong.). Notably,
the same situation is comparatively endemic in most parts of the African and South
American continents (Goldsmith, 2000; Berg & Howell, 2016). Judging from the above
findings, the way in which police complaints are handled is in need of reform. The question

in hand therefore is how to build and sustain reform within Thailand.

While further consideration of possible reforms to the handling of police
complaints in Thailand lies beyond the contribution of this paper, a tentative
conclusion can be reached that Thailand should seek to establish an independent
police complaints body with tailor-made arrangements to deal with police complaints in
an effective fashion. This could be the creation of a single independent police
complaints body that is in line with the ‘civilian control’” model of a police complaints
system (see further Savage, 2013).4 Crucially, this new body should be granted necessary
power, not least the power to investigate complaints that can lead to prosecution in court
and the power to demand the police force to take disciplinary action against the
officer who committed misconduct. As Thailand is keen on portraying itself as a
democratic polity committed to the rule of law and good governance, while reforms to
the Thai police force are now high on the agenda (McNeil, 2017), accordingly, there are

grounds for cautious optimism that the above suggested approach could be adopted.
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Endnotes

' The Handbook on Police Accountability, Oversight and Integrity, hereinafter, will be referred

to as the UNODC’s Handbook.

? The SIU and the OCCOPS have played important roles in dealing with police malpractice in

Ontario but they are not discussed here as they fall outside the scope of this article.

®In Thailand, politicization of appointments of the members of independent watchdog bodies
can be another dimension to this phenomenon, but, given the complexity of the issue and the

space available in this paper, this dimension will be excluded.

* The civilian control model of a police complaints system lays emphasis on the principle that

the police should not investigate themselves.
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