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Abstract

Under the Thai Civil and Commercial Code, Civil Procedure Code, and
Bankruptcy Act, there has been no coherence as to whether a holder of the right of
retention has any priority over ordinary creditors, holders of preferential rights, and
secured creditors. In particular, according to the Civil and Commercial Code, it is
generally treated in the same way as an ordinary creditor in terms of priority unless it is
also considered a preferential right’s holder. However, under the Civil Procedure Code,
the holder of such right is entitled to obtain the value of the property it retains realized to
satisfy the relevant obligation in preference to ordinary creditors in case of execution of
the court’s judgements. Moreover, in case of bankruptcy, a holder of the right of retention
is considered a secured creditor who seems to be superior to a holder of preferential
rights under the Bankruptcy Act which are also considered a holder of preferential rights
under the Civil and Commercial Code. Therefore, the paper aims to analyze the legal
provisions, supreme court cases, and all relevant theories to eliminate in inconsistency in
the aforesaid provisions and properly protect all interested party involved in execution of

civil judgements and in bankruptcy proceedings.

To achieve the goal, the paper scrutinizes the incoherence of the relevant
provisions of Thai laws. Moreover, because the provisions of Thai Civil and Commercial
Code regarding right of retention was derived from Japanese law, the provisions on
right of retention of the Japanese Civil Code and Commercial Code are investigated.
Furthermore, the relevant provisions on Japanese Civil Execution Act and Bankruptcy
Act are synthesized as they provide some guidance on how to treat a right of retention
in case of execution of civil judgements and in bankruptcy proceedings. In addition, by
learning from the case study of Japan, amendments of the Thai Civil Procedure Code

and Bankruptcy Act are proposed.

Keywords: Right of Retention, Preferential Right, Secured Creditor, Thai Civiland Commercial
Code, Thai Civil Procedure Code, Thai Bankruptcy Act, Japanese Civil
Code, Japanese Commercial Code, Japanese Civil Execution Act, Japanese

Bankruptcy Act
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2 Japanese Civil Code (1896) Article 295 (1) “(1) If a possessor of a Thing belonging to another
person has a claim that has arisen with respect to that Thing, he/she may retain that thing until that claim is
satisfied; provided, however, that this shall not apply if such claim has not yet fallen due.”.

3 Japanese Commercial Code (1899) Article 521 “When any claim between merchants arising from
an act that constitutes a commercial transaction for both parties is due, the obligee may retain any object or
negotiable instruments of value owned by the obligor of which the obligee has taken possession by way of the
commercial transaction with the obligor, until the claim is satisfied; provided, however, that this shall not apply

where the parties manifest their intention otherwise.”.
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4 Hiroto Dougauchi et al, New Annotated Civil Code (6) (Tokyo: Yuhikaku, 2018), 19.
5 lbid., 28.
6 Chikahiko Munata, Bankruptcy Law Research (Tokyo: Keio Tsushin, 1995), 122.
7 Kanichi Nishihara, Commentary on the Law of Commercial Conduct (Tokyo: Yihikaku, 1960), 138;
Yoshimichi Hirade, The Law of Commercial Conduct, 2nd ed. (Tokyo: Seirin Shoin, 1989), 149.

8 Seiji Tanaka et al, Commentary on the Law of Commercial Conduct (Tokyo: Keiso Shobou, 1973),
160.

9 Dougauchi, New Annotated Civil Code (6), 29-28.
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10 Japanese Bankruptcy Act (2004) Article 3)” (3) 66) Except for the one prescribed in paragraph
(1), a right of retention that exists, at the time of commencement of bankruptcy proceedings, over property that
belongs to the bankruptcy estate, shall cease to be effective against the bankruptcy estate.”.

™ Japanese Bankruptcy Act (2004) Article 1) (1) 66) A right of retention under the provisions of the
Commercial Code or the Companies Act that exists, at the time of commencement of bankruptcy proceedings,
over property that belongs to the bankruptcy estate, shall be deemed to be a special statutory lien against the
bankruptcy estate.”.

2 Nishihara, The Law of Commercial Conduct, 138.

3 Collateral and Execution Legislation Committee of the Legislative Coundil, “Interim Draft of the
Outline of the Review of the Collateral and Enforcement Legislation”, no.1221 (n.d.): 186.

4 Dougauchi, New Annotated Civil Code (6), 18.
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8 Ibid., 19.

6 Toshio Tsubaki, Lectures on Modern Civil Law 3: The Law of Security Interest, rev.ed. (Kyoto:
Houritsubunkasha, 1991), 285; Takio Takagi, Security Property Law, 4th ed. (Tokyo: Yuhikaku, 2005), 29.

7" Dougauchi, New Annotated Civil Code (6), 18.

8 Ipid. 78.
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19 Japanese Civil Execution Act (1979) Article 124 “The provisions of paragraph (1) and paragraphs
() to (5) of the preceding Article shall apply mutatis mutandis to a seizure of movables possessed by an obligee
or a third party who does not refuse to submit it.”.

20" Dougauchi, New Annotated Civil Code (6), 81.

21 Japanese Civil Execution Act (1979) Article 190 “(1) An auction for exercise of a security
interest in movables (hereinafter referred to as an “auction of movables”) shall be commenced only in any of
the following cases:

(i) Cases where the obligee has submitted said movables to a court execution officer

(i) Cases where the obligee has submitted to a court execution officer a document proving that
the possessor of said movables has consented to a seizure

(i) Cases where the obligee has submitted a transcript of a written order of the permission set
forth in the following paragraph to a court execution officer, and the order of said permission has be served
upon the obligor prior to or simultaneously with a search under the provisions of Article 123 (2) as applied
mutatis mutandis pursuant to Article 192”.

22 Dougauchi, New Annotated Civil Code (6), 3-2.

28 Takagi, Security Interest Law, 32; Tsubaki, Lectures on Modern Civil Law 3: The Law of Security
Interest, 283; Hiroshi Matsuo and Kenzaburo Koseki, Law of Property Right and Security Interest, 2nd ed.
(Tokyo: Kobundo, 2008), 264; Nagayuki lkuma, Security Property Law, 2nd ed. (Tokyo: Sanseidou, 2018), 251.
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24 Dougauchi, New Annotated Civil Code (6), 81.

25 Ipid.

26 Japanese Civil Execution Act (1979) Article 4) 59) “(4) With regard to any right of retention and
any pledge without provisions not to use or make profits from real property existing on real property, to which
the provisions of paragraph (2) do not apply, the purchaser shall be liable to perform claims secured by such
right or pledge.”.

27" Dougauchi, New Annotated Civil Code (6), 81.

28 Suzuki and Mikazuki, eds., Annotated Civil Execution Law (5), 394 and 405.; Sakae Wagatsuma,
ed., Case Law Commentaries lll: Security Interest Law (Tokyo: Commentar Kankoukai, 1968), 33.

29 Sakurai Kouichi, Civil Execution Law and Right of Retention, Yonekura Akira et al, eds., Financial
Security Law Seminar IV (Tokyo: Chikuma Shobou, 1986), 150.
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30 Matsuo and Koseki, Law of Property Right and Security Interest, 264.
31" Dougauchi, New Annotated Civil Code (6), 79.
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32 Japanese Civil Execution Act (1979) Article 188 “The provisions of Article 44 shall apply mutatis
mutandis to exercise of a real property security interest, the provisions of Section 2, Subsection 1, Division 2
of the preceding Chapter (excluding Article 81) shall apply mutatis mutandis to a secured real property auction,
and the provisions of Division 3 of said Subsection shall apply mutatis mutandis to execution against earnings
from secured real property.”.

33 Dougauchi, New Annotated Civil Code (6), 79.

34 Takagi, Security Interest Law, 31; Tsubaki, Lectures on Modern Civil Law 3: The Law of Security
Interest, 283; Matsu and Koseki, Law of Property Right and Security Interest, 264; |kuma, Security Property
Law, 252.

35 Minori Ishida, Security Interest Law (Tokyo: Shinzansha, 2010), 55.
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36 Japanese Civil Execution Act (1979) Article 195 “An auction based on a right of retention and an
auction for a realization under the provisions of the Civil Code, the Commercial Code or any Other Act shall be
governed by the rules of an auction for exercise of a security interest.”.

37 Akira Mikazuki, Civil Execution Law (Tokyo: Koubundou, 1981), 467-468; Takagi, Security Interest
Law, 33; Matsuo and Koseki, Law of Property Right and Security Interest, 264; Ilkuma, Security Interest Law, 250.

38 Teiichiro Nakano and Masaaki Shimomura, Civil Execution Law, 2nd ed. (Tt okyo: Seirin Shoin,
2021), 825.
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39 Japanese Civil Execution Act (1979) Article 181 (1)(iv) “(1) Exercise of a real property security
interest shall be commenced only when any of the following documents has been submitted:

(iv) In the case of a general statutory lien, a document proving its existence”.

Japanese Civil Execution Act (1979) Article 193 (1) “(1) Exercise of a security interest in the claim
prescribed in Article 143 or the property right prescribed in Article 167 (1) (hereinafter referred to as “any other
property right” in this paragraph) shall be commenced only when a document proving the existence of the se-
curity interest (or, for a security interest in any other property right for which registration is required in the case
of transfer of the right and which is not a general statutory lien, any of the documents prescribed in Article 181
(1)(i) to (iii) or Article 181 (2) or (3)) has been submitted. The same shall apply to extended exercise of a security
interest by a person having a security interest, conducted pursuant to the provisions of the Civil Code or any
other Act against money or any other property to be received by the obligor as a result of a sale, lease or loss
of or damage to the subject matter, establishment of a real right on the subject matter, or expropriation under
the Land Expropriation Act (Act No. 219 of 1951) or any other administrative disposition.”.

40" Teiichiro Nakano and Masaaki Shimomura, Civil Execution Law, 2nd ed. (Tokyo: Seirin Shoin,
2021), 824.

41" Japanese Civil Code (6981) Article 176 “The creation and transfer of a real right becomes effective
solely by the manifestations of intention of the parties.”.

42 Takagi, Security Interest Law, 33; lkuma, Security Interest Law, 250; Matsuo and Koseki, Law of
Property Right and Security Interest, 264.

43 Dougauchi, New Annotated Civil Code (6), 40.

44 Takagi, Security Interest Law, 33; lkuma, Security Interest Law, 250; Matsuo and Koseki, Law of
Property Right and Security Interest, 264.
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45 Takashi Uchida, Civil Code Ill: General Theory of Claim and Security Interest, 3rd ed. (Tokyo: University
of Tokyo Press, 2005), 503; Akio Yamanome, Property Law, 5th ed. (Tokyo: Nihon Hyoronsha, 2012), 240.

46 Dougauchi, New Annotated Civil Code (6), 25-26.

47 Ishida, Security Interest Law, 53-54.

48 Japanese Civil Code (6981) Article 311 (iv) “A person that has a claim arising from the causes
set forth below has a statutory lien against specific movables of the obligor:

(iv) the preservation of movables;”.

Japanese Civil Code (6981) Article 325 (i) “A person that has a claim arising from the causes set
forth below has a statutory lien over specific immovables of the obligor:

(i) the preservation of immovables;”.

Japanese Civil Code(6981) Article 326 “Statutory liens for the preservation of immovables exist
against the relevant immovables, in connection with the expenses required for the preservation of the immovables
or the expenses required for the preservation, approval or enforcement of rights regarding the immovables.”.

49 Japanese Civil Code (6981) Article 325 (i) “A person that has a claim arising from the causes set
forth below has a statutory lien over specific immovables of the obligor:

(i) construction work for immovables;”.

Japanese Civil Code (6981) Article 322) 7) “(2) The statutory liens referred to in the preceding
paragraph exist with respect to the relevant increased value alone, but only if there is a current increase in the

value of the immovables resulting from the construction work.”.
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50 Mikazuki, Civil Execution Law, 467; Takashi Sono, “Sale procedures for auctions by right of
retention and formal auctions,” Financial Law Journal, no. 1221 (1989): 9-11; Minoru Takeda, Civil Execution
Practice (1) (Tokyo: Sakai Shoten, 1980), 228.

51 Kouiji Oumi, Lecture on Civil Law lll: Security Interest Law, 2nd ed. (Tokyo: Seibundou, 2007),
35; Yasuhisa Tanaka, Explanation of the New Civil Execution Law, 2nd ed. (Tokyo: Kinyu Zaiseijizyo Kenkyukai,
1980), 469; Chuichi Suzuki and Akira Mikazuki, eds., Annotated Civil Execution Law (5) (Tokyo: Daiichihouki
Syuppan, 1985), 386; Yuko Urano, Article-by-Article Explanation of Civil Execution Law, rev.ed. (Tokyo: Shouiji
Houmu Kenkyukai, 1981), 891.

52 Matsuo and Koseki, Law of Property Right and Security Interest, 264.
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53 Takagi, Security Interest Law, 33; Ikuma, Security Interest Law, 250; Matsuo and Koseki, Law of
Property Right and Security Interest, 264.

54 |kuma, Security Interest Law, 250; Dougauchi, New Annotated Civil Code (6), 40; Suzuki and
Mikazuki, eds., Annotated Civil Execution Law (5), 387.
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55 Uchida, Civil Code Ill: General Theory of Claim and Security Interest, 503; Yamanome, Property
Law, 240.

56 Makoto Ito et al, Annotated Bankruptcy Law, 4th ed. (Tokyo: Kobundo, 2020), 546; Chikahiko
Munata, Outline of Bankruptcy Law, 2nd ed. (Tokyo: Keio Daigaku Syuppankai, 2005), 456.

57 Ito, Annotated Bankruptcy Law, 540.

58 Japanese Bankruptcy Act (2004) Article 2 (9) “(9) The term “right of separate satisfaction” as used

in this Act means a right that a person who holds a special statutory lien, pledge or mortgage against property
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1P 321 uistlszananguanaunadin® wagiathdlunsdlidmildySudnalues
duayat iu 13xEvElugaR UM s umaTTyRL uNnR 306(2) LaaA 308
wistszanangyanaunadiu uananil vndmssdnaBaminsegluguzaesadynily
ﬁz:yz:gﬁﬁi’NmuLmuﬁﬁﬁm%&i@é’dﬂﬂﬁwwﬁmuLmu (defense for simultaneous
performance) AaFitTeyeAlslusnms 533 LLmﬂixman{mmﬂLLw'qt:ﬁﬂuGz it UAAAAINGTT
fignansoldansaananaenstiuraliminauRinsningluansuazaiela®

that belongs to the bankruptcy estate may exercise at the time of commencement of bankruptcy proceedings
pursuant to the provision of Article 65 (1) against the property that is the subject matter of these rights.”.

Japanese Bankruptcy Act (2004) Article 2 (10) “(10) The term “holder of a right of separate sat-
isfaction” as used in this Act means a person who holds a right of separate satisfaction.”.

Japanese Bankruptcy Act (2004) Article 65 (1) “(1) A right of separate satisfaction may be exercised
without going through bankruptcy proceedings.”.

59 Japanese Bankruptcy Act (2004) Article 98 (1) “(1) A bankruptcy claim for which a general
statutory lien or any other general priority exists over property that belongs to the bankruptcy estate (excluding a
subordinate bankruptcy claim prescribed in paragraph (1) of the following Article and consensually-subordinated
bankruptcy claim prescribed in paragraph (2) of said Article; hereinafter referred to as a “preferred bankruptcy
claim”) shall take preference over other bankruptcy claims.”.

60 Japanese Civil Code (6981) Article 311 (v) “A person that has a claim arising from the causes set
forth below has a statutory lien against specific movables of the obligor:

(v) the sale of movables;”.

Japanese Civil Code(6981) Article 3 21“Statutory liens for the sale of movables exist against
movables, in connection with the price of those movables and interest on the same.”.

61 Japanese Civil Code(6981) Article 306 (i) “A person that has a claim arising from the causes set
forth below has a statutory lien over the entire assets of the obligor:

(i) an employer-employee relationship;”.

Japanese Civil Code(6981) Article 308 “Statutory liens for employer-employee relationships exist
with respect to salaries and other claims that arise from the employer-employee relationship between the obligor
and the employee.”.

62 Japanese Civil Code(6981) Article 533 “A party to a bilateral contract may refuse to perform that
party’s own obligation until the other party tenders the performance of that other party’s obligation (including
the performance of an obligation to compensate for loss or damage in lieu of the performance of an obligation);
provided, however, that this does not apply if the obligation of the other party is not yet due.”.

63 Ito, Annotated Bankruptcy Law, 546-547.
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64 Hideo Saito et al, eds., Annotated Bankruptcy Law (1), 3rd ed. (Tokyo: Seirin Shoin, 2007), 660.
65 Junichi Maeno, Bankruptcy Law (Tokyo: Sanseidou, 1928), 185.
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66 Kazuhiko Yamamoto and Masami Okino et al, Introduction to Bankruptcy Law, 2nd ed. (Tokyo:
Kobundo, 2015), 126; Toshio Uehara and Morio Takeshita, ed.; The Large Commentary on Bankruptcy Law
(Tokyo: Seirin Shoin, 2007), 290; Makoto Ito et al, eds., Basic Structure and Practice of the New Bankruptcy
Law (Tokyo: Yuhikaku, 2007), 454-457.

67 Ito et al, Annotated Bankruptcy Law, 542.

68 Collateral and Execution Legislation Committee of the Legislative Council, “Interim Draft of the

Outline of the Review of the Collateral and Enforcement Legislation,” no.1221 (n.d.): 186.
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69 Yantu Founs, ArefuerlrzaanguasunsuaswIdasAEmi, Raiafedl 9 (namnwe:
UALTTUINNT, 2551), 333.

™ Seafeaiy; qidng adies, A yanaAvEvFeninedns: viudnnissidn TU Law
Conference thgnmilfamans srzumans ga mans 19198 a2.F3 inmaming pail 5 1szanil wa. 2560
(Ngan: ARUETiRANGRAT NNANENAYSIINANGRST, 2560), 65-66.

" adld danlue, W, Uimmngwmmw’mﬂzwvrﬁw’dﬂ@”wﬁﬁnﬁwzvxm?y AN 2 (N1AAY
Ry 0] wneAn T 2477 wiluAsnin w2505, RURATIT 2 (NFUNNH: WEMSEVBNIIANY, 2520), 1029.

2 Janns Sauans, ﬁf’;@?j_mm/mwmngwmz/uw'dmzwwﬁm‘fd’;m’/mmf 333.

73 Mikazuki, Civil Execution Law, 467-468; Nakano and Shimomura, Civil Execution Law, 827.
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