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Abstract

This research aimed to study the behavior that impedes competition in the
digital markets and the legal measure of Thai competition law for controlling such behavior
comparing with the European and German laws. The finding revealed that anti-competitive
conducts in the digital market are different from the traditional market. The anti-competitive
conducts of a common undertaking aim excessive profit. However, the digital industries
that offer their services via platforms and applications with zero-price to users collect
data so called Big Data, and use the value in those data to monetize from the tailored
advertising. So far, the possible anti-competitive conduct of the undertaking has changed
to the acquirement of a huge amount of data to his own business. Nevertheless, the
provisions of the Trade Competition Act B.E 2560 do not cover those kinds of conduct
on the ground of Big Data, in the meanwhile, the European and German competition
laws had the provisions for coping with this issue. This research proposed to amend the
Trade Competition Act as (1) to revise the principle for considering a position of dominant
undertaking and, (2) to add the provision of controlling measure on the behavior of the

undertaking in the digital markets as the approach of Germany.

Keywords: Digital Market, Big Data, Unfair Competition, Abuse of Dominant Position



106 U 14 oUun 1 UNSIAU-ONUEU W.A. 2564 /v % j} NSANSUTAMACS UMONENGEUISAOS

1. UNUI

npuInEMsutsiunamsAiTuieaugamnAnssaluniaasgRiateayana
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S ReuAu JaNUTIne wazilsvangy §adynysnn, Trade and Competition (NAUVW: NUNANLAY
8I7NANGRS, 2550), 8.
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4 Daniel L. Rubinfeld and Michal S. Gal, “Access Barrier to Big Data,” Arizona Law Review 59
(2017): 346-347.
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5 Ibid, 346-347.

6 Daniel M. Ringel and Bernd Skiera, “Visualizing Asymmetric Competition Among More Than 1,000
Products Using Big Search Data,” Market Science 35, no.3 (2016): 522.

" Ibid.
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¢ Coupon.Com Incorporated, “Coupon.Com 2014 Annual Report”, (2014) cited by Maurice E. Stucke
and Allen P. Grunes, Big Data and Competition Policy (Oxford: OUP, 2016),191.

0 Maurice E. Stucke and Allen P. Grunes, Big Data and Competition Policy (Oxford: OUP, 2016), 192.
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' OEDC, Data-Driven Innovation for Growth and Well-being: Interim Synthesis Report, (October
2014) cited by Maurice E. Stucke and Allen P. Grunes, Big Data and Competition Policy, 93.

2" Hoffmann-La Roche & Co. AG v. Commission of the European Communities. [1979] ECR 461.

B Fewsu TanuTing uaztszangy Aviyyann, Trade and Competition, 8.
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85 qnilng, MANNITUASNINOMTIUNNIZIITUYQANITUINTUNNNITAT WA, 2542 (NTINN:
NMANENALBITHANGRS, 2555), 45.

5 asiA ANUTIE, NYuIENITUIITUNINNITAT uuoﬁm‘v’yujw AAUTNOUASTIYI (NTUNW:
URF770, 2543), 188.
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2) NNITINNUNMUATIANTANTBLUTND

6 European Commission. “Fact Sheet: Commission Sends Statement of Objections to Google on
Comparison Shopping Service,” last modified April 15, 2015, accessed May 15, 2020, http://Europa.eu/rapid/
press-release_ MEMO-15-4781.en.htm.

7 European Competition Network, “Bundeskartellamt Initiates Proceeding Against Facebook on
Suspicion of Having Abused its Market Power by Infringing Data Protection Rules,” last modified 2015, accessed
January 29, 2020, https://webgate.ec.europa.eu/multisite/ecn-brief/en/content/ bundeskartellamt-initiates-
proceeding-against-facebook-suspicion-having-abused-its-market.; Case Comp/M.7217 Facebook/WhatsApp,
accessed March 20, 2020, http://ec.europa.eu/competition/mergers/cases/ decisionsm7217_20141003)20310_
3962132_ EN.pdf.

8§85 qnilng, MANNITUASNYINITUINNISTITUY QAN TUINTUNNNIIAT WA, 2542, 86-90.
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9 Public Citizen, “Mission Creep-y: Google is Quietly Becoming One of the Nation’s Most Powerful
Political Forces While Expanding its Information-Collection Empire,” accessed November 23, 2014, https://www.
citizen.org/ documents/Googgle-Political-Spending-Mission-Creepy.pdf. cited by Maurice E. Stucke and Allen
P. Grunes. Big Data and Competition Policy, 293.

20 European Commission, “Fact sheet- Antitrust: Commission Opens Formal Investigation Against
Google in Relation to Android Mobile Operating System,” last modified April 15, 2015, accessed May 20, 2020,
https://ec.europa.eu/commission/presscorner/detail/en/MEMO_15_4782.
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21 q85 qniinel, ANMTUASNGINTIWINNIEINTLTYQPAMIUINTUNWNITAT WA, 2542, T4-T5.

22 United States v, Bazarrvoice, Case No. 3:13-cv-00133-WHO, 2014 WL 203966 (US Dist Cr
(ND Cal), 2014

2 \feusu Sanuing uaztlszangy dudyosnn, Trade and Competition, 14.
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2 PeopleBrowser, Inc. v. Twitter, Inc. Case No C-12-6120 EMC, 2013 WL843032, (US District Cr
(ND Cal), 2013).
25 Maurice E. Stucke and Allen P. Grunes, footnote n.10, 48.
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26 European Commission, “Press Release- Antitrust: Commission Opens Investigation into Possible

Anti-Competitive Conduct of Amazon,” last modified July 17, 2019, accessed January 29, 2020, http://ec.europa
.eu/commission/presscorner/detail/en/ip_19_4291.
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27 Case C-7/97 [1999] 4 CMLR 112.
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28 European Competition Network, footnote n.17.
2% Act Against Restraint of Competition 2013, section 18(4).
O 85 AnRd, ANNITUASNINTUAINTETITUTY AN TUIITUNINITAT W.A. 2542, 61.
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8! Gabriele Accardo, “Big Data: ltalian Authorities Launch Inquiries on Competition, Consumer
Protection and Data Privacy Issues,” last modified 1 Mar 2018, accessed May 20, 2020, http://www.ashurst.

com /en/news-and-insights/legal-updates/big-data-italian-authorities-launch-inquiries-on-competition/.
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posasmilaninentFaugan nisiinuaReulanisnisatauliidusseaunadn
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lunsaderelaveigsnia deyaaedliyan fatuedAnsgInasaanIsLiususndayaann
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wazigasniitadednilunisnseyindilaiiusssalunianisdn laeflunisldaamile
naavTeaglugusnienaseseanilondn® winelanszs oy aiAnisudeiunig
v =~ & ] a ea Y o @ Ao K% = i
nmsrnaeding neaiildlanisyifnanisddudundemaundisznaunissaau us

nelmAnANudsmereUsing wezastiu Aadlidegluseumanisfaisanueaxng 57

AnvsinRansandnflunisimusdennasiifisznaunisienlieuunuiing
ArsiinnrAuANTedyyiednasasuTlnamelins s s niTydjaduasasiusing
w.A. 2522 wilannignssnnsandaadyanmelinsysmiyaAduasaauiina lald
Amualiigsianaviaifugsiafiacuandnyn feanasdanaiamansanszyild fuilna
fiRenandiemnddenniznraunmaduarasfuilnadlafaanudemeaudamingu aa
Hm31 10, 39 wisaminnihdayadruyaraaesuslnallldlasldlauannaiavielasy
ANEUEaNATadNLlANNTALANTIBINTZINTITYIURANATEITDHARIULAAR .A. 2562
Tunsasinelsznaunis wadilasuanndusesudazlsifislafinu Aldegnnels
mwﬁjmmwmwa#mmﬁmmﬁﬁ st §anszeminyaiAnnsugsdunnanisdn s
unTyafAfinruRamgAnssnresynetgsiaaavia axanalifilsznaunialdilsslomd
Tumansiieniaudiilng degliiRnanuduaresfiilnaotdnraudu
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Tysisng BnvslaimasaninunumaenguanenIsuiedunianisalinsunuauataniy
ANNANAUTIENINNgINANUgITA dounstidvdenanssnuneduslnalmduunuivues

%2 Case Comp/M.7217 Facebook/WhatsApp; European Competition Network, “Bundeskartellamt
Initiates Proceeding Against Facebook on Suspicion of Having Abused its Market Power by Infringing Data

Protection Rules.
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5. NM1SAMLANNYANTTNNISNANUNISWANTUlUARIARANE
melanguanaslseine

5.1 nyuanalssinsiaasni

Uszinaasaiifinguanailasiumaynanaiidadn “The Act Against Restraints of
Competition 2013” waziinsutlafisuiia o A 2017 NRTNTIUNNTATLANNO ANTTH
NTHNIIALAZNNTNTENNTIRNE U udlenan HiyaiRedle 2 umseaeiu Ae
1IR3 18 uaz 19 laenmnen 18 Lumemmuanannatsannisiugiauamilenana
Fefasanandauutanaafluvan dufufilssneunismafion fedidiuntinana
athafesfanay 40 @ duflufdsznaunissusiaasaviaunndniuaziedugs
snnamianan ifedsngibifinisuidustnetauiimeniessneunamaniuly
audnladuduilviansusnslasimavii wagfsznaunamanivldsnnadoniu
Wauaasnisdemilefinen * dfdszneumssnuaanavietosnd eldmx
douuimaadseiuuaslinefasas 50 e fusznaunisauIwinevTatianndn

= | | v v o vy 35
LN@?’]N@’JMLLU\?W@"]@L’I.I"]m’]ﬂﬂuLLﬂ’]VLﬂ@ﬂx‘isLu@"IN

dadunn Ae nuInsieesiuinisnaTuLNged UL ana Alunsduilegu
duflugienunaniienaanield winguanalnana s IIEIuLLNAA ALAZAIUIY

WU DAUE

33 Act Against Restraint of Competition 2013, section 18(4).
84 Act Against Restraint of Competition 2013, section 18(5).
35 Act Against Restraint of competition 2013, section 18(6).



124 TN 14 auun 1 UnSIAU-TnugU W.A. 2564 /v % j} 21ISENSUCIMACIS UMONENaHUISAOS

uananil il A 2017 nguanatesiunisynanreslsenaeesud dnas
uhluisRNesesiunsflrenannara Laaiade 3@) lunimns 18 wallunistlesiu
v a v =3 a <1 vl o = 1 =3 =
Tallimariansandeiaasduynuavasinaiugienunamiienainlaagatssinuies
Auiianann vienansenule 7| Avilviinnisnszanmavednatn ande a) MeianTon
° ' v a aa @ v = c
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o 8 e a ¢ aa o va = o ' o
effect (WaLA3a1Ng) Tafife ganaunanneinmana inasantawaladnelaiinaziiu
NNRAITIUTENNEDN AuuNInaeuLeItFing (switching costs) AMNANAUGEY
nsszndafaruanunaiaTetng nsdnfsdayaiinandesnunITuaedu uazuInae
I o Ao = ¥ o 36 | ~ = =2 s
NUNTUTUNTLLAR DUANAUIRNTIN® LiUNTOIedAR Facebook TuiluunanWasud
@ o o = = a v @ v ° v = 0%
dludsanipTatng 98 network effect MdnudangauaugldUTaIan waziausiay
o ¢ Y a 1A a =~ = = v v a '
Wuwnanesunliusnisiaalaidinsfnasssston Gegudauinidldusnislinala
danasnsailasulildusnisunanesuan ) wu Twitter Tadramanzlidsmumuly
nsulasu (switching costs) fima wAAafuasandumunulimezaunuly
n7REUIBIAAIARATA AD network effect WazANAINNTALUNNTAARSALNGNTDY
ALILTNNT (user) TatiadnFsunugs insnzindld Facebook tlaaulifldunanwasnauas
laignansnfnseiuineuneglungy Facebook L& fatiu Aaflunisannfiazianld Facebook
FatlsziAutlannnsntinunns 18 (3a) MnuUiuldla

o o

dwiuains 19 uundygfanatuaunginssurasdguiamilenain

v o

myvuauumnaldetly (1) Avndd “msldaunalaefizeveesifiarunamiionainlag

» 37

flsznaunevilviananame defludsidesinumangvang”  Gafianudaneu
wazlilarzydansuznisnszinldatnuants AsanisodfuldAuimuinisaes
nstseneugsialutlaqiiuld deunimna 19 @) fafluumngmanafasiirvundnugy
nanseviidasinlilagenng fududn nsnszvilidnlnenarsevizenedand
Liflussruiefaiufidsznounismeau via nadfwsldlifissneunismeawdiie
niwenns dadethanam 19 uBanfieuiuanam 50 w.a.u. nsuteiunaniadie
sadlng Ardmlssinnaasninazyinliiane 4 dnmoueddlaiaansmivlluildiunsd
nsuUfaslilidntsdeyasasiiaruamienaials widnufungnanaeasiuass
ANNARANNIAIY 19 (2) Bnvia BrRAnsnnsdlnfuas Facebook invumdalalsy

v v a (Y ' Y@ ¢ a o A ad o
@Uﬁ‘iﬂﬂm@q L']_ImLwﬂsﬂﬂﬂuﬂj‘gﬁ’]q\iﬂqj‘lﬁjmuv&ﬁm W?@LL@ﬂW@Lﬂsﬂu@um L‘ﬁ@lﬁ,ﬂqr}u Facebook

86 Act Against Restraint of Competition 2013, section 18 (3a).
87 Act Against Restraint of Competition 2013, section 19 (1).
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ialiladayaauaunnn waztillaiemeglalunisluenn Gedinautlesiunisgnun
nansAneealsemaeasniitassduiunisliauamiianainlngldsey Inanimun
dannasduliiflusssusanldusnis uduponumianiuuimm 19(1)

5.2 nuanEannInglsil

annnglstimsacupungAnssalunisudsiunnssyinnmenelunainsonaunn
?;ﬁ,iﬂ WIRITNINLUILNAGNITN Tmaﬁmumﬂﬁlu The Treaty on the Functioning of the
European Union (TFEU) Tu@@aunmsnuanmieni Ae 1M1 101 ey 102

3w 101 TFEU lunisvinanisvindennasssndnadilsznaunis laidnaziily
meAnasTanHasendglsznaunsnegluuuasyatReans (horizontal agreements) #3e
atlfinereAUnuluLLIAY (vertical agreements) tnsdngilszasAlunsaninnisuaadu

NNNTA L URANA 28

TIANENTINIBNITNNT U TUnIINTsAannnweglatlAdtiagaan
TanNaINdaRaNIAT) 101 TFEU azinailuline Inslianilufasfansaunoninanseny
ARLTEANTNINIDINAIALAATITULT NTLNUABTZALTIANRLANVTALN VTBNNANTENL

RafuslnAlasnsevTalal

TAUNA AB LUINNIATY 54 LAZHIAT 55 UAIN.T.1.NNTUINTUNIINITANY U89
InaazfuniyAerdnoiunnmng 101 TFEU uadnsuzaesuniyaifianudangulsl
witlauis laguns 101@d) duuntygAnanstuaililiaende anue « 1. The
following shall be prohibited as incompatible with the internal market: all agreements

between undertaking. ..

(d) apply dissimilar condition to equivalent transactions with other trading parties

thereby placing them at a competitive disadvantage.

2. Any agreements or decisions prohibited pursuant to the Article shall be
automatically void.” nanaae maldeulaiunnmdludyaniuefan | suvilidduhin
pnudsiFerlunsuisiulifeflutennasidnsanguunsdeazinaduluae deas
Windusilaqiugiiunnaiafinmaliunaey Tdlsfiisausranagluuuda uifings

%8 ETSI Guidelines for Antitrust Compliance Version Adopted by Board #81 on 27 January 2011

% Case C-8/08 T-Mobile Netherlands [2009] ECR 1-4529, para.43 814fialis nuntle n19snadia.
“wnAnsEdaauuueesiafuaninadengusnansuteiunansiaesananglal,” Auduile 20 ansex
2563, https://www.academia.edu/34220005/LWIAALAT HeNLLLB8T_LA_Ordoliberalism_rL@vanas_angnae
new_siuvnanisa_aesanninglsy.
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= 1 o v ar Y o o ar a

arndangulunsUiuld npusnaasnsoUFuldlaviniuimunisrenisUseneugsnia

Ao =

nanndasunlaimaaninad

duiunne 102 TFEU ilunsasupamginssanisldenunawmilenanalflumg
Mgy Gelilafinmemmuadudnenzianizaeinisnssyinauseing wiktilsznm
nsnszvinluaesdnsnglveg) Ae dezinnuen lunsuguaseanainaaialnsldauna
wilenann U neanngA1Tsausantdainaain nsUfjiasiiazvingsnasusog

! A = v ! < A N a wa
MWW Laztlsenmngead Ae NslenTaugnem i n13AIsIAge visenisiaend s
A lagliivaRaduaNA9s uanainil nunaaasaniansldamnamiianain
o = = Y a % < & = o omg o
Ansuzau - WeenTaugLTlnARaY MaTlinenzanng 102(0) AnsyalRAluaneoe
N979 AINNTN “An abuse by one or more undertakings of a dominant position within the

internal market or in a substantial part of it shall be prohibited...

(c) applying dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage.” TIRUNITYOIRYINUAY
WAeRUNImgT 101 (d) Aatii 17msn 102 Aaldlavinuiannznnsldanwnamilanainlag

| A v = 2 | o = o A g o
Tgeuniinansenusedlsznaunissaduwinty widesoxldienisnsesinidudiy
1 Y o a 1 o q' | v d'd 1 ar v 40 d'
FONUTLNANIUNITNTEYINTINTENUABLATIATI9TaIRR A TN TudeduA9e “© Tunns?
a | A @ v o = Aa = '
AagAsssHLsannInglslazinneandunisldanunamianaslunieinavsels
azfarsanananszLazdnglszasaresnisnszyinanilunisnssnusenisuaediunig
v = 1 1o k4 a 1 a a Y a 1 | 1
nsAvseld lngldaResnansannansenufelszdnsninaesnainwriasadniuguls

Gl 1 s a v G 41
mmzmwummmm’]mmumm@im

Ma7RmT 102 TFEU Ainatiyaliilaaanaldagnendned aafinnamanzasly
nsdfuldiungAnssuaesieruiainilenaislunainfanagalaqiiuinisnason
FruniapnndauamiienaalylduaNansunana@uLLInaI ANty LATuetiy

1se@NTNInuad network effect Aagl

40 Case 62/72 Continental [1973] ECR 215, para. 26; Case C-52/09 TeliaSonera Sverige [2011]
ECR 1-527, para. 24 £140i4lu nuntie naswadie. “uusdniaitenuuueeslaiugninasengnananisudeiu
MannsAnTeIannInglsl”.

41 Case C-52/09 TeliaSonera Sverige [2011] ECR 1-527, para. 34 &14ilu nuntle n1asnnila.
“WurRnEI luNLULaelanuaVEWsARN NI aNsuleiunInsA e sann e lal”.
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a Aan o & Ao o Al o ¥ =<*X Y o dy

12453 N LUAAIARANATINANHUENNINTEINNHANNF UG Aeildaiauauuy Al

1) WeAuANngAnssNnIsldevamienaalaalideuaeigrnananans
aneusluRaIANANEAIU (multi-sided market) adaAaswANANINDIENA1TaINTTLTY

v a cs‘ a o = ar 4’ o s Qy
Atszneugsiaasiienuiamienan luaneueieansngla Al

1.1) WA lUANIN N LAERAN TN ENAARIUYRIRAIALAENDENGLAET YiTD

1.2) wnuniyfenzmeilunamfansanmaiudiseneugifateiionuna
WITAANANIIIBIRANARANA AL N1ATY 18 239A 3(a) 1 Act Against Restraints
of Competition 1asszinaltasail lnslsziiuanuzgienuianiianainesgsia an
dasasaludl

1.2.1) WALRTRUNE (network effect) THI1ALlAENIIATIVTONIREN

1.2.2) ANNANNUSIRINTUsTUARBIVIATLNALAT RN

=% a a [ o o
1.2.3) NATIININTBHRIVILNEIVBINUNITUINTU

2. ponsANuMT el AT T uunialUduianenendne sadu s 19(1) T
Act Against Restraints of Competition 109UsTNALaTNT 1178 NIAI 101(d) az102(c)
TFEU ansavnmelsl nsiinumiiyefaiiusnpssauasamofinssanesisyneugsia
TurapRariansdanaes “msldanuzifeunamilanaialundizen via ‘mans
viludnenizanfidesandiotiusninailsznauns Inglianzasdnsnzaananseying
Titeussan elinisnszvinle  fanduiinansznuselassaienanailuanain aey

a a o A o v I Yy 4o
aNNT0AILANNOANTINIBIgIRA luan U seFaudusinalagldaaulsnng
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