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# # 5985983134 : MASTER OF LAWS

avoiding voidable acts, Section 181, single contract system, separation contract system
Noppawan  Laohaboonyanukul —:  Legal Problems of Avoiding Voidable Acts of Section 181 of
The Civil and Commercial Code. ADVISOR: Prof. Sanunkorn Sotthibandhu, Dr.Jur.

According to The Thailand Civil and Commercial Code, it defined the period for avoiding voidable
acts in Section 181 contributed the problems. In historical study, the author founded that the differences of
the period for avoiding voidable acts revealed in The Thailand Civil and Commercial Code (B.E.2466) enacted
the period for avoiding voidable acts which was clearly categorized and directly protected the rights of
avoiding voidable acts better than current The Thailand Civil and Commercial Code. In addition to the period
for avoiding voidable acts, each mechanism and characteristic had legally differed from each other’s. Thus,
these differences led to study about the rules and regulation of avoiding voidable acts analyzed by
comparative dimension with The French Civil Code, The Italian Civil Code, The German Civil Code and The
Japanese Civil Code in order to exemplify the proper rules for protecting the rights of avoiding voidable acts in

Thailand.

As considering the foreign avoiding voidable acts, it indicated that there are two forms of
avoidance, namely, in judicial proceeding and a declaration. These different forms lead to the claim for
restoring properties in different ways. The research founded that the lawsuit had been appropriated with single
contract system as France, Italy and Japan while the declaration is suitable for separation contract system like
Germany. In terms of the period, most of them have regulated to support the rights of avoiding voidable acts.
However, each country had secured the rights of avoiding voidable acts, in all reason. Furthermore, there also
are the rights of using voidability as a defense after lapse of time in The French Civil Code and The Italian Civil

Code in consideration of justice and equity.

The research results illustrated that the understanding of the right of avoiding voidable acts in
Thailand, which uses single contract system, is a right to alter a legal relationship (Gestaltungsrecht), which is
used in separation contract system, that effects to the forms of avoidance is incorrect. It also might stimulate
the problems of restoring properties. The authors clarified that the rights of voidable act in single contract
system is the right of claim (Anspruch) and should be enacted by court but, The Thailand Civil and
Commercial Code had opened for declaration of intention in case of persons entitled to cancel foresee the
effect of cancelation will occur as their expectancy or voidable acts are not worth for requiring the judge’s
office. So, the right of avoiding voidable acts is the right of claim (Anspruch), it should be regulated by the law
of prescription. Besides, the author would like to call for cancellation of the period of avoiding voidable acts
to be one year from the time when ratification could have been made to equal provide the rights of avoiding

voidable acts, including adding the rights of using voidability as a defense after lapse of time.

Department: Common Course Student's Signature .......ccccecveunee.
Field of Study: Laws Advisor's Signature ...
Academic Year: 2018
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" Ibid., p. 134.

" Ibid., p. 150.
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18 Yszanangraneunsiaaaieunisuilel 2016) Article 1125 The minor, the interdicted person, and

the married woman cannot, under pretext of incapacity, impeach their own engagement, except in the cases
provided for by the law.

Persons capable of binding themselves cannot object the incapacity of the minor, of the interdicted
person, or of the married woman, with whom they have contracted.

H Jacques H. Herbots, "Contracts," In International encyclopaedia of laws(Alphen aan den Rijn: Kluwer

Law International, 1993). p. 131.
1s ﬂszmaﬂgumauw'asﬁama(mwﬁqmmfﬂﬁuﬂ 2016) Article 1181 Relative nullity may be claimed only
by the party that the legislation intends to protect.

"% Marcel Planiol, Treaties on the Civil Law Volume 2 Part 1, p. 725

120 Uizmam;]mmaLLWQN%ﬂLﬂa(ﬁaumSLLmSﬂﬂ 2016) Article 1117 The agreement contracted by mistake,
violence, or fraud, is not void absolutely; it only affords ground for an action for nullity or rescission, in the cases

and in the manner explained in section? of cap.5 of the present title
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! Ysgananguunsunedfamaieunisuilad 2016) Article 1116 Fraud is a cause of nullity of the
agreement when the stratagems practiced by one of the parties are such, that it is evident that without such
stratagems the other party would not have contracted.

It is not to be presumed, but must be proved.

122 ‘Ll’izmaﬂg]‘wmaLLW&E\I'%;GLﬂa(mEmﬁ\‘imil,l,ﬁl“ui 2016) Article 1178 A contract which does not satisfy the

conditions required for its validity is a nullity. Nullity must be declared by a court, unless the parties establish it

by mutual agreement.

123 Uﬁzmaﬂa‘wmaLLWJN%’QLﬂﬁ(ﬁE}umiLLmﬂJﬂ 2016) Article 1304 In all cases in which the action for nullity

or for rescission of an agreement is not limited to a less time by the law, such action enures for ten years.

Such time does not run, in the case of duress, except from the day on which it ceases; in the case of
mistake or fraud from the day on which they have been discovered; and as respects acts passed by married
women unauthorized, from the day of the dissolution of the marriage.

The time does not run with respect to acts made by interdicted persons, except from the day on which

the interdiction is removed; and with respect to those made by minors, only from the day of majority.
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2 Marcel Planiol, Treaties on the Civil Law Volume 2 Part 1, p. 734.

1 Uﬁzmaﬂg‘wmEJLLWQN%&Lﬂa(mEmé’&mmﬁ”lm'ﬂ 2016) Article 2224 Personal actions or movable rights of
action prescribe in five years from the day the holder of a right knew or should have known the facts enabling
him to exercise his right.

126 UssmaﬂammaLLW’@N%&L%(@wwﬁqmmf’ﬂ‘uﬂ 2016) Article 1152 Prescription of the action runs:

1. as regards acts made by minors, from the day of achieving majority or of emancipation;

2. as regards acts made by a protected adult, from the day when he becomes aware of them,
provided that he was in a position to remake the acts validly;

3. as regards the heirs of a person subject to guardianship (wWhether as a minor or an adult) or of a
person subject to an order empowering their family to act on their behalf, from the day of the death, unless it
has started to run before that time.

12 ﬂizmaﬂg‘wmEJLL‘W'GBJ%'ﬂLﬂa(ﬂﬂEmauﬂmﬁLLf’flﬁU'{'J 2016) Article 1144 In the case of mistake or fraud the
period for bringing an action for nullity runs only from the day when they were discovered, and in the case of

duress the period runs only from the day when it ceased.
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128 Uizu]aﬂg‘mm’lml,w\ml%"ﬂ LAid Article 2235 It does not run or is suspended against unemancipated

minors or adults in tutorship, except for actions for payment or recovery of salaries, annuity installments, alimony
payments, rents, sharecropping payments, rental expenses, interest on loans, and generally any action for

payment of sums payable by the year or on shorter periodic terms.
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1% Marcel Planiol, Treaties on the Civil Law Volume 2 Part 1, p. 730.
"% ipid., pp.731-732.

Bt Jacques H. Herbots, "Contracts.”, p. 132.
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% ibid., p. 735.
* ibid., pp.735-736.
1341J35maﬂ§]‘vmwLLW&N%ﬂLﬂﬁ(daumﬁLLﬁlﬂJﬂ 2016) Article 1338 An act confirming or ratifying an obligation
against which the law admits an action for nullity or rescission is only valid when it contains within in the
substance of such obligation, mention of the motive for action for rescission, and an intention to remedy the
defect on which such action was founded.

Failing such act of confirmation or ratification, it is sufficient that the obligation be executed voluntarily
after the period at which the obligation may be validly confirmed or ratified.

Confirmation, ratification, or voluntary execution, in the forms and at the period determined by the law

imports renunciation of the arguments and exceptions which may be opposed to such act, without prejudice

nevertheless to the right of third persons.
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13 ﬂizmaﬂg‘wmEJLLWQBJ%’&LWEI(H'EJUﬂﬁLLmEUTJ 2016) Article 1115 A contract can no longer be impeached

for cause of violence, if, subsequently to the cessation of the violence, such contract have been approved, either

expressly, or tacitly, or by suffering the time fixed by the law for remedy thereof to pass by.

1 Marcel Planiol, Treaties on the Civil Law Volume 2 Part 1, p. 739.
137 Uizmaﬂg‘wmEJLL‘W’@N?@ma(mwﬁqmmﬁlﬁuﬂ 2016) Article 1185 The defence of nullity is not subject
to prescription if it relates to a contract which has not received any performance

* untyygfAvesdszinanguuneunsdUuvisnuatiiunain Ludwig Lonholm, The Civil Code of Japan (Tokyo:

Kokubunsha, 1 8 9 8 ) 1 a ¥ "Civil Code (Part I, Part li, and Part li)," [Online]. Available from:
http://www.japaneselawtranslation.go.jp/law/detail/?id=2057&vm=048&re=02 L%”]ﬁﬁayjalﬁa’fuﬁ 31 funaw 2561
B8 padmiarnemnden USugn wazUsziReans ausifnmans umingrdesssumans, TufinAdunival

WU (Uaen ATe5 o @avan) (NFanmn=: Feyeywu, 2557), il 149.
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2002 119371 118 31AT1 119 11951 120 1m91 123 FsazldoSuresoluludrunisuendns
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B Hiroshi Oda, Japanese Law (Oxford: Oxford University Press, 2003), p. 145.

140 Uizmaﬂgmmmmﬂiﬂﬂu Article 120 (1) An act which may be rescinded on the grounds of the limited

capacity to act of the person who performed such act may be rescinded only by the person whose capacity to
act is limited, or its agent, successor, or a person who has the authority to give consent.
(2) An act which may be rescinded on the grounds of fraud or duress may be rescinded only by the

person who made such defective manifestation of intention, or his/her agent or successor.

1 ﬂizmaﬂgwmmmﬂfﬁﬂu Article 120 A voidable act can be rescinded only by the incapacitated party

or the party who has made the defective expression of intention or by a representative or successor of such
persons.

A juristic act done by a wife may also be rescinded by her husband.
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Y2 JE de Becker, The Principles and Practice of the Civil Code of Japan (London: Butterworth & Co.,

Bell Yard, Temple Bar, 1921), p. 86.
1 Uﬁam%aﬂgmmmmdiﬁlﬂu Article 123 In cases the counterparty to a rescindable act is identified, the
rescission or ratification of such act shall be made by the manifestation of intention to such counterparty.

14 Hiroshi Oda, Japanese Law, p. 150.

15 J.E. de Becker, Annotated Civil Code of Japan ( London: Butterworth, 1909-1979), p. 126.

16 J.E. de Becker, The Principles and Practice of the Civil Code of Japan, p. 87.

1 Yosiyuki Noda, Introduction to Japanese Law, ed. Anthony H. Angelo, trans. Anthony H. Angelo,

(Tokyo University of Tokyo Press, 1984), p. 198.
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148 Uismaaﬂgﬂmmﬂﬂiﬁﬂu Article 126 The right to rescind an act shall be extinguished by the operation
of the prescription if it is not exercised within five years from the time when it becomes possible to ratify the act.
The same shall apply when twenty years has elapsed from the time of the act.

“JE de Becker, The Principles and Practice of the Civil Code of Japan, p. 827.

150

Uizmaﬂgwmmmﬁiﬁﬁu Article 124 (1) A ratification shall not be effective unless it is made after the
circumstance(s) that made the act rescindable ceases to exist.

(2) If an adult ward recognizes his/her act after he/she has become a person with capacity to act,
he/she may ratify such act only after such recognition.

(3) The provisions of the preceding two paragraphs shall not apply in cases the ratification is made by

the statutory agent, or the curator or assistant of the person with limited capacity to act.
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Pl E de Becker, The Principles and Practice of the Civil Code of Japan, p. 88.

* a

unUyelAvesUszaian)nunuLna8nnaviamanilaunain Mario Beltramo, Giovanni E. Longo, and John

Henry Merryman, The Italian Civil Code, (Dobbs Ferry, N.Y. : Oceana Publucation, 1969)
152

ﬂiamaﬂgwmmmdamﬁ Article 1441 Eligibility. The annulment of a contract can be demanded only
by those persons in whose interest it is established by law.

The incapacity of a convicted person in a state of legal interdiction can be pleaded by any interested
person.

192 Ui%maaﬂgumauﬂdama Article 428 Acts performed by persons incapable of understanding and
intending. Acts performed by a person who, although not interdicted, is proved to have been for any reason,
even transient, incapable of understanding at the time the acts were performed, can be annulled [1425ff] on
request of such person or his heir or successors in interest, if such acts result in grave prejudice to the person

who performed them.
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" Guido Alpa and Vincenzo Zeno-Zencovich, ltalian Private Law (New York: Routledge-Cavendish,
2007), p. 184.

% ibid., p. 183.

126 il’iﬁmaﬂg]ﬁmalmﬂamﬁ Article 428 para.2 Contracts cannot be annulled except when the bad faith

of the other party to the contract is apparent from the prejudice that has ensued or can ensue to the person

incapable of understanding and intending, or from the nature of the contract, or otherwise

o Jeffrey S. Lena and Ugo Mattei, Introduction to Italian Law (Hague : London: Kluwer Law

International, 2002), p. 273.

128 Uszulanguuiaunednia Article 1442 Prescription. The action for annulment is prescribed in five
years.

When voidability depends on a defect in consent or legal incapacity , the time runs from the day on
which the duress ceased, the mistake or fraud was discovered, the interdiction or disability ceased, or the minor

attained majority.
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The other cases the time runs from the day the contract was made.
Voidability can be pleaded by the defendant in an action for performance of the contract, even if the

action for annulment is prescribed.

19 Jacques H. Herbots, "Contracts,” In International encyclopaedia of laws(Alphen aan den Rijn: Kluwer

Law International, 1999). p. 95.

160 Uizmaﬂgﬁmwmamﬁ Article 775 Gift made by person incapable of understanding or intending. A
gift made by a person who, even if not interdicted, is proved to have been for any reason, even transitory,
incapable of understanding or of intending at the moment at which the ¢ift was made, can be annulled at the
instance of the donor, his heirs or successors[428]

The action is prescribed in five years from the day the gift was made.
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* undyafRvesUsznangansunigesiiuiiuniiunain “German Civil Code.”[Online].  Available from:

https://www.gesetze-im-internet.de/englisch_bgb/ L%’Wﬁa%’auﬂmﬁai’uﬁ 31 funaw 2561

11 Yszananguaneusiaeesiu Section 104 Incapacity to contract

A person is incapable of contracting if

(1) he is not yet seven years old,

(2) heis in a state of pathological mental disturbance, which prevents the free exercise of will, unless
the state by its nature is a temporary one..

162 Ussananguaneunaeesiu Section 105 Voidness of declaration of intent

(1) The declaration of intent of a person incapable of contracting is void.

(2) Also void is a declaration of intent that is made in a state of unconsciousness or temporary mental
disturbance.

1 Yszanannuneusiasesiu Section 108 Entry into a contract without consent

(1) If the minor enters into a contract without the necessary consent of the legal representative, the
effectiveness of the contract is subject to the ratification of the legal representative.

(2) If the other party requests the representative to declare his ratification, the declaration can only be
made to the other party; a declaration or refusal of ratification made to the minor before the request of the
other party is ineffective. The ratification may only be declared before the expiry of two weeks after receipt of
the demand; if ratification is not declared, it is considered to have been refused.

(3) If the minor has become fully capable of contracting, the ratification of the minor takes the place of
the ratification of the representative.

164 Gerhard Robbers, An Introduction to German Law (Baden-Baden: Nomos, 2012), pp. 149-150.
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165 Ussananguunguaeasiu Section 119 Voidability for mistake

(1) A person who, when making a declaration of intent, was mistaken about its contents or had no
intention whatsoever of making a declaration with this content, may avoid the declaration if it is to be assumed
that he would not have made the declaration with knowledge of the factual position and with a sensible
understanding of the case.

(2) A mistake about such characteristics of a person or a thing as are customarily regarded as essential is
also regarded as a mistake about the content of the declaration.

166 il'ismaﬂ{wmmwhwaiﬁu Section 123 Voidability on the grounds of deceit or duress

(1) A person who has been induced to make a declaration of intent by deceit or unlawfully by duress
may avoid his declaration.

(2) If a third party committed this deceit, a declaration that had to be made to another may be avoided
only if the latter knew of the deceit or ought to have known it. If a person other than the person to whom the
declaration was to be made acquired a right as a direct result of the declaration, the declaration made to him
may be avoided if he knew or ought to have known of the deceit.

167 : < ) ) )
Ussanangruneuneeasiu Section 143 Declaration of avoidance
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(1) Avoidance is effected by declaration to the opponent.

(2) The opponent is, in the case of a contract, the other party to the contract and, in the case of
section 123 (2) sentence 2, the person who has acquired a right directly under the contract.

(3) In the case of a unilateral legal transaction which was to be undertaken in relation to another
person, the other person is the opponent. The same applies to a legal transaction that is required to be
undertaken in relation to another person or to a public authority, even if the legal transaction has already been
undertaken in relation to the authority.

(4) In the case of any other kind of unilateral legal transaction, the person who has received a legal
advantage directly on the basis of the legal transaction is the opponent. The avoidance may, however, if the
declaration of intent was to be made to a public authority, be made by declaration to the authority; the

authority should inform the person who was directly affected by the legal transaction of the avoidance.
168

Sir Basil Markesinis, Hannes Unberath, and Angus Johnston, The German Law of Contract: A

Comparative Treatise (Oxford, Portland: Hart Publishing, 2006), p. 287.

' Yszanangmneusiasesiu Section 143(2)

1o Nigel G. Foster and Satish Sule, German Legal System & Laws (Oxford: Oxford University Press, 2005),

p. 397.
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" Yspanangmneuiaeesfu Section 143(3)
12 Yszanangmeneusiagesiu Section 143(4)

' Yszananguaneuagesifu Section 121 Period for avoidance

(1) Avoidance must be effected, in the cases set out in sections 119 and 120, without culpable delay
(without undue delay) after the person entitled to avoid obtains knowledge of the ground for avoidance.
Avoidance made to an absent person is regarded as effected in good time if the declaration of avoidance is
forwarded without undue delay.

(2) Avoidance is excluded if ten years have passed since the declaration of intent was made.
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e Raymond Youngs, Sourcebook on German Law (London, Portland: Cavendish Pub., 2002), pp. 333-

357.

175 { o = 5 5
Uszunanfmineunleasiu Section 124 Period for avoidance

(1) The avoidance of a declaration of intent voidable under section 123 may be effected only within
one year.

(2) In the case of deceit, the period commences at the time when the person entitled to avoid
discovers the deceit, and in case of duress, from the time when the duress stops. The provisions in sections 206,
210 and 211 applicable to limitation apply with the necessary modifications to the running of the period.

(3) Avoidance is barred, if ten years have passed since the declaration of intent was made.

176 . o . . o )
Uszulan)umauneungieasiu Section 206 Suspension of limitation in case of force majeure

Limitation is suspended for as long as, within the last six months of the limitation period, the obligee is prevented
by force majeure from prosecuting his rights.

H Uixmaﬂgﬂmmm\uﬂaiﬁu Section 210 Suspension of expiry of the limitation period in the case of
persons without full capacity to contract

(1) If a person incapable of contracting or with limited capacity to contract has no legal representative,
a limitation period to his benefit or detriment does not end until the expiry of six months after the time when
the person acquires unlimited capacity to contract or the lack of representation is remedied. If the limitation
period is shorter than six months, the period specified for limitation takes the place of the period of six months.

(2) Subsection (1) does not apply to the extent that a person with limited capacity to contract is

capable of suing and being sued.



79

s dyn wazunst 2117 Femdndusan JaduundygfluiFeseigauuiusu

AgY]

<

TalowinfsududefunISAIUIMSLELIAIRINET) NANAD

MINTMANITAAIUTLINTIRINAININUA LAATULNINRIYINIANNAL

ansavenanludleznssule msdunafnguuieivuaiien1suenaazngnegd3nT1

el saiasna s uiLlunauLEd wsHiuRednASY 1y MNEHENSUaNa1NTATINg
mewnamidgluaifianunsalddnsuenaaliuas ssegnadenanasgnssiulilidusiy

Wuszeznailunsldansuond e uiing nune i nunLaz sz ziia1nina 119z dunesnass

o 1w oA

i aw vyl i v Y] ] Y o v
LN@LV@@ﬂjaﬂiﬂﬂuqmaﬂ LL@]ﬂqﬁiﬂjuqmﬁqﬂﬂﬂaqjﬂlma'ﬁ]’]ﬂﬂLGU'UﬂULUQQT\]r]ﬂlI']G]T] 206 VL@

Amunliin sseznadinanarlidusudunaivesddnsvendsidedewngnideliintu

va

neluszezing 6 Wwoundasszeziianlunisusnaltawintu!™ vsansamemdudldans

Y

venasnazlasulszleiannseylanliuiuldunetganuiliguiu nafe wnainy
avsuendsiiviemlaunainnissuusanmieiosnda 6 weu nawananfazveeindy

W 6 weuiielimeminanlunisldansuinduaiuanuluuinsd 2111

[y

wanandl Wesinnguunuwesiuliaudidyiuysylesuninis

[y

Wdlyduaraugsaluiiduiusvesadyanwedululanungnuanssanunluniouiu

Y

[y

ANABINTNAEANATRUANUIYRIUARATLATUAIE BRIz auINALd ALY

o
o v a o w

e dedulunsdinisuenaiememadidnyiie dnsaidndenluinanndAyianingids

o q

U
aunsasunALdsenINanANSURRne Uy WInT 1221 16 uadeuduandemed

178 ' o ! . rd ) .
UszaanguunBunaeesiiu Section 211 Suspension of expiry in matters relating to estates

A claim that is part of or directed against an estate does not become statute-barred until at least six
months have passed from the time when the inheritance is accepted by the heir or when insolvency proceedings
in respect of the estate are commenced or when the claim can be asserted by or against an agent. If the
limitation period is shorter than six months, the period specified for limitation takes the place of the period of six
months.

1 Benjamin West Janke and Francois-Xavier Licari, "The French Revision of Prescription: A Model for
Louisiana?," Tulane Law Review 85(2010): 47.

"% Edwin Joseph Cohn, Manual of German Law Volume | General Introduction Civil Law (London:

Ocena Publication, 1968), p. 91. (151 211 Tudszanaunawesiuasuiaguiideniuuuieafuuins 207 ve4
Uszanaadull 1896 Jwerresuievessvnaatuiinesune3luil)

181 Uismaﬂ{]%mmmﬂwaiﬁu Section 122 Liability in damages of the person declaring avoidance

(1) If a declaration of intent is void under section 118, or avoided under sections 119 and 120, the

person declaring must, if the declaration was to be made to another person, pay damages to this person, or
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failing this to any third party, for the damage that the other or the third party suffers as a result of his relying on
the validity of the declaration; but not in excess of the total amount of the interest which the other or the third
party has in the validity of the declaration.

(2) A duty to pay damages does not arise if the injured person knew the reason for the voidness or the
voidability or did not know it as a result of his negligence (ought to have known it).)

182 Sir Basil Markesinis, Hannes Unberath, and Angus Johnston, The German law of Contract: A

Comparative Treatise, pp. 288-289.

182 Nigel G. Foster and Satish Sule, German Legal System & Laws, pp. 396-397.

184 Sir Basil Markesinis, Hannes Unberath, and Angus Johnston, The German law of Contract: A

Comparative Treatise, pp. 289-290.

195 Nigel G. Foster and Satish Sule, German Legal System & Laws, pp. 394-395.
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French Civil Code”
The new provisions of the code civil created by ordonnance n® 2016-131 of
10 February 2016
Book IlII: Different ways of acquiring property
Title Il The Sources of Obligations
Chapter Il Formation of Contracts
Section 2 Validity of the Contract
Sub-section 1 Consent
Paragraph 2 Defects in Consent
N
Article 1131 Defects in consent are a ground of relative nullity of the contract.
Article 1144 In the case of mistake or fraud the period for bringing an action
for nullity runs only from the day when they were discovered, and in the case of
duress the period runs only from the day when it ceased.
[.]
Sub-section 2 Capacity and Representation
Paragraph 1 Capacity
[..]
Article 1147 A lack of capacity to conclude a contract is a ground of relative
nullity.
Article 1152 Prescription of the action runs:
1. as regards acts made by minors, from the day of achieving majority or of

emancipation;

* The Ordonnance was translated by John Cartwright , Bénédicte Fauvarque-Cosson and Simon

Whittaker, The law of Contract, The General Regime of Obligations, and Proof of Obligations [aaulafl], Lma'ﬂﬁm

http://www.textes.justice.gouv.fr/art_pix/THE-LAW-OF-CONTRACT-2-5-16.pdf Wrdadloud 31 funew 2561


http://www.textes.justice.gouv.fr/art_pix/THE-LAW-OF-CONTRACT-2-5-16.pdf
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2. as regards acts made by a protected adult, from the day when he
becomes aware of them, provided that he was in a position to remake the acts
validly;

3. as regards the heirs of a person subject to guardianship (whether as a
minor or an adult) or of a person subject to an order empowering their family to act
on their behalf, from the day of the death, unless it has started to run before that
time.

[...]
Section 4 Sanctions
Sub-section 1 Nullity
[...]

Article 1178 A contract which does not satisfy the conditions required for its
validity is a nullity. Nullity must be declared by a court, unless the parties establish it
by mutual agreement.

An annulled contract is deemed never to have existed.

Acts of performance which have been carried out give rise to restitution
under the conditions provided by articles 1352 to 1352-9.

Irrespective of whether or not the contract is annulled, an injured party may
claim reparation for any harm suffered under the conditions set out by the general
law of extra-contractual liability.

Article 1179 Nullity is absolute where the rule that is violated has as its object
the safeguard of the public interest.

It is relative where the rule that is violated has as its sole object the
safeguard of a private interest.

Article 1180 Absolute nullity may be claimed by any person who can
demonstrate an interest, as well as by the ministéere public.

It may not be remedied by affirmation of the contract.
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Article 1181 Relative nullity may be claimed only by the party that the
legislation intends to protect.

It may be remedied by affirmation.

Where more than one person has the right to bring an action for relative
nullity, renunciation by one of them does not prevent the others from bringing
proceedings.

Article 1182 Affirmation is an act by which a person who could rely on the
nullity of the contract renounces the right to do so. This act must mention the
subject-matter of the obligation and the defect affecting the contract.

Affirmation can take place only after the conclusion of the contract.

Voluntary performance of a contract in the knowledge of a ground of nullity
is equivalent to affirmation. In the case of duress, affirmation can take place only
after the duress has ceased.

Affirmation entails renunciation of the grounds of claim or defences that
might be set up, without prejudice, however, to the rights of third parties.

Article 1183 A party may claim in writing from a person who could rely on the
nullity of the contract either to affirm it, or to proceed with an action for nullity
within a period of six months, on pain of losing the right to do so. The ground of
nullity must have ceased.

The written notice must set out expressly that unless the action for nullity is
brought within a period of six months, the contract shall be deemed to have been
affirmed.

Article 1184 Where a ground of nullity affects only one or more terms of the
contract, it entails the nullity of the whole act only if this term or these terms
constituted a decisive factor in the undertaking of the parties, or of one of them.

The contract is upheld where legislation deems a contract term not written,

or where the purposes of the rule not followed requires it to be upheld.
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Article 1185 The defence of nullity is not subject to prescription if it relates to

a contract which has not received any performance.
[...]
Title XX. Extinctive Prescription
Chapter Il. Delays and Starting Point of the Extinctive Prescription
Section 1. Period of time under the general law and its starting point

Article 2224 Personal actions or movable rights of action prescribe in five
years from the day the holder of a right knew or should have known the facts
enabling him to exercise his right.

[...]
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AANUIN A

Japanese Civil Code”
Part | General Provisions
[.]
Chapter V Juristic Acts
Section IV Nullity and Rescission of Acts

Article 119 Ratification of Acts which are Void

An act which is void does not become effective by ratification; provided,
however, that, if a party ratifies any act knowing that such act is void, it is deemed
that he/she acted de novo

Article 120 Persons with the Right to Rescind Act

(1) An act which may be rescinded on the grounds of the limited capacity to
act of the person who performed such act may be rescinded only by the person
whose capacity to act is limited, or its agent, successor, or a person who has the
authority to give consent.

(2) An act which may be rescinded on the grounds of fraud or duress may be
rescinded only by the person who made such defective manifestation of intention,
or his/her agent or successor.

Article 121 Effect of Rescission

An act which is rescinded is deemed void ab initio; provided, however, that a
person with limited capacity to act shall have the obligation to reimburse to the
extent that he/she is actually enriched as a result of such act.

Article 122 Ratification of Rescindable Acts

* Ludwig Lonholm, The Civil code of Japan,( Tokyo : Kokubunsha, 1898.) wag Japanese Law Translation

Database System by Ministry of Justice, Japan., Civil Code (Part I, Part I, and Part IIl) [8 ® u'la 1], LL‘Via'\‘iﬁ'iJ 1
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A rescindable act may not be rescinded from the time when the person set
forth in Article 120 ratifies it; provided, however, that ratification may not prejudice
the rights of third parties.

Article 123 Method of Rescission and Ratification

In cases the counterparty to a rescindable act is identified, the rescission or
ratification of such act shall be made by the manifestation of intention to such
counterparty.

Article 124 Requirements for Ratification

(1) A ratification shall not be effective unless it is made after the
circumstance(s) that made the act rescindable ceases to exist.

(2) If an adult ward recognizes his/her act after he/she has become a person
with capacity to act, he/she may ratify such act only after such recognition

(3) The provisions of the preceding two paragraphs shall not apply in cases
the ratification is made by the statutory agent, or the curator or assistant of the
person with limited capacity to act.

Article 125 Statutory Ratification

If, after the time when it has become possible to ratify an act pursuant to the
provisions of the preceding Article, any of the following events occurs with respect to
an act which is otherwise rescindable, it is deemed that ratification has been made,
unless any objection is reserved:

(i) performance of such act, in whole or in part;

(ii) demand for the performance of such act;

(iii) novation of such act;

(iv) provision of security;

(v) assignment, in whole or in part, of any right acquired as a result of such
rescindable act; or

(Vi) compulsory execution of such act.

Article 126 Limitation on Period of Right to Rescind.
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The right to rescind an act shall be extinguished by the operation of the
prescription if it is not exercised within five years from the time when it becomes
possible to ratify the act. The same shall apply when twenty years has elapsed from

the time of the act
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AMANUIN 3

Italian Civil Code®
Book 1 Persons and the Family
[.]
Title 12 Mental Infirmity, Interdiction and Disability

Article 428 Acts performed by a person who, although not interdicted, is
proved to have been for any reason, even transient, incapable of understanding at
the time the acts were performed, can be annulled on request of such person or his
heir or successors in interest, if such acts result in grave prejudice to the person who
performed them.

Contracts cannot be annulled except when the bad faith of the other party
to the contract is apparent from the prejudice that has ensued or can ensue to the
person incapable of understanding and intending, or from the nature of the contract,
or otherwise.

The action is prescribed in five years from the day on which the act was
performed or the contract was formed.

Any provision of law to the contrary remains unaffected.

[...]
Book 4 Obligations
Title 2 Contracts in General
Chapter 12 Voidable Contracts
Section 1 Incapacity
[.]
Article 1425 The contract is voidable if one of the partied was legally

incapable of contracting.

* Mario Beltramo, Giovanni E. Longo and John Henry Merryman, The Italian Civil code, (Dobbs Ferry, N.Y.

: Oceana Publications, 1969).
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A contract made by a person incapable of understanding or intending is

likewise voidable, when the conditions established by article 428 occur.
[...]
Section 2 Defects of Consent

Article 1427 The contracting party whose consent was given by mistake,
extorted by duress or obtained by fraud, can demand annulment of the contract
according to the following provision.

[...]
Section 3 Action for Annulment
[...]

Article 1441 The annulment of a contract can be demanded only by those
persons in whose interest it is established by law.

The incapacity of a convicted person in a state of legal interdiction can be
pleaded by any interested person.

Article 1442 The action for annulment is prescribed in five years.

When voidability depends on a defect in consent or legal incapacity, the time
runs from the day on which the duress ceased, the mistake or fraud was discovered,
the interdiction or disability ceased, or the minor attained majority.

The other cases the time runs from the day the contract was made

Voidability can be pleaded by the defendant in an action for performance of
the contract, even if the action for annulment is prescribed

[...]
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AMANUIN

. . *
German civil code

Book 1 general part

[.]
Division 3 Legal transactions
Title 1 Capacity to contract

Section 104 Incapacity to contract

A person is incapable of contracting if

1. he is not yet seven years old,

2. heis in a state of pathological mental disturbance, which prevents the
free exercise of will, unless the state by its nature is a temporary one.

Section 105 Voidness of declaration of intent

(1) The declaration of intent of a person incapable of contracting is void.

(2) Also void is a declaration of intent that is made in a state of
unconsciousness or temporary mental disturbance.

Section 105a Everyday transactions

If a person of full age incapable of contracting enters into an everyday
transaction that can be effected with funds of low value, the contract he enters into
is regarded as effective with regard to performance and, if agreed, consideration, as
soon as performance has been effected and consideration rendered. Sentence 1
above does not apply in the case of considerable danger to the person or the
property of the person incapable of contracting.

Section 106 Limited capacity for minors to contract

A minor who has reached the age of seven has limited capacity to contract
under sections 107 to 113.

Section 107 Consent of legal representative

* Service provided by the Federal Ministry of Justice in corporation with juris GmbH, German Civil
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For a declaration of intent as a result of which he does not receive only a
legal benefit, a minor requires the consent of his legal representative.

Section 108 Entry into a contract without consent

(1) If the minor enters into a contract without the necessary consent of the
legal representative, the effectiveness of the contract is subject to the ratification of
the legal representative.

(2) If the other party requests the representative to declare his ratification, the
declaration can only be made to the other party; a declaration or refusal of
ratification made to the minor before the request of the other party is ineffective.
The ratification may only be declared before the expiry of two weeks after receipt of
the demand; if ratification is not declared, it is considered to have been refused.

(3) If the minor has become fully capable of contracting, the ratification of
the minor takes the place of the ratification of the representative.

[...]
Title 2 Declaration of intent
[.]

Section 119 Voidability for mistake

(1) A person who, when making a declaration of intent, was mistaken about
its contents or had no intention whatsoever of making a declaration with this
content, may avoid the declaration if it is to be assumed that he would not have
made the declaration with knowledge of the factual position and with a sensible
understanding of the case.

(2) A mistake about such characteristics of a person or a thing as are
customarily regarded as essential is also regarded as a mistake about the content of
the declaration.

Section 120 Voidability for incorrect transmission

A declaration of intent that has been incorrectly transmitted by the person or
facilities used for its transmission may be avoided subject to the same condition as a
declaration of intent made by mistake may be avoided under section 119.

Section 121 Period for avoidance



136

(1) Avoidance must be effected, in the cases set out in sections 119 and 120,
without culpable delay (without undue delay) after the person entitled to avoid
obtains knowledge of the ground for avoidance. Avoidance made to an absent
person is regarded as effected in good time if the declaration of avoidance is
forwarded without undue delay.

(2) Avoidance is excluded if ten years have passed since the declaration of
intent was made.

Section 122 Liability in damages of the person declaring avoidance

(1) If a declaration of intent is void under section 118, or avoided under
sections 119 and 120, the person declaring must, if the declaration was to be made
to another person, pay damages to this person, or failing this to any third party, for
the damage that the other or the third party suffers as a result of his relying on the
validity of the declaration; but not in excess of the total amount of the interest
which the other or the third party has in the validity of the declaration.

(2) A duty to pay damages does not arise if the injured person knew the
reason for the voidness or the voidability or did not know it as a result of his
negligence (ought to have known it).

Section 123 Voidability on the grounds of deceit or duress

(1) A person who has been induced to make a declaration of intent by deceit
or unlawfully by duress may avoid his declaration.

(2) If a third party committed this deceit, a declaration that had to be made
to another may be avoided only if the latter knew of the deceit or ought to have
known it. If a person other than the person to whom the declaration was to be
made acquired a right as a direct result of the declaration, the declaration made to
him may be avoided if he knew or ought to have known of the deceit.

Section 124 Period for avoidance

(1) The avoidance of a declaration of intent voidable under section 123 may

be effected only within one year.
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(2) In the case of deceit, the period commences at the time when the person
entitled to avoid discovers the deceit, and in case of duress, from the time when the
duress stops. The provisions in sections 206, 210 and 211 applicable to limitation
apply with the necessary modifications to the running of the period.

(3) Avoidance is barred, if ten years have passed since the declaration of
intent was made.

[...]

Section 141 Confirmation of a void legal transaction

(1) If a void legal transaction is confirmed by the person who undertook it,
the confirmation is to be seen as a renewed undertaking.

(2) If a void contract is confirmed by the parties, then in case of doubt they
are obliged to grant to each other what they would have granted if the contract had
been valid from the beginning.

Section 142 Effect of avoidance

(1) If a voidable legal transaction is avoided, it is to be regarded as having
been void from the outset.

(2) A person who knew or ought to have known of the possibility of
avoidance is treated, in case of avoidance, as if he had known or ought to have
known of the invalidity of the legal transaction.

Section 143 Declaration of avoidance

(1) Avoidance is effected by declaration to the opponent.

(2) The opponent is, in the case of a contract, the other party to the contract
and, in the case of section 123 (2) sentence 2, the person who has acquired a right
directly under the contract.

(3) In the case of a unilateral legal transaction which was to be undertaken in
relation to another person, the other person is the opponent. The same applies to a
legal transaction that is required to be undertaken in relation to another person or to
a public authority, even if the legal transaction has already been undertaken in

relation to the authority.
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(4) In the case of any other kind of unilateral legal transaction, the person
who has received a legal advantage directly on the basis of the legal transaction is
the opponent. The avoidance may, however, if the declaration of intent was to be
made to a public authority, be made by declaration to the authority; the authority
should inform the person who was directly affected by the legal transaction of the
avoidance.

Section 144 Confirmation of a voidable legal transaction

(1) Avoidance is excluded, if the voidable legal transaction is confirmed by
the person entitled to avoid.

(2) The confirmation does not require the form prescribed for the legal
transaction.

g
Division 5 Limitation
Title 2 Suspension, suspension of expiry and recommencement of
the limitation period
o

Section 206 Suspension of limitation in case of force majeure

Limitation is suspended for as long as, within the last six months of the
limitation period, the obligee is prevented by force majeure from prosecuting his
rights.

Section 210 Suspension of expiry of the limitation period in the case of
persons without full capacity to contract

(1) If a person incapable of contracting or with limited capacity to contract
has no legal representative, a limitation period to his benefit or detriment does not
end until the expiry of six months after the time when the person acquires unlimited
capacity to contract or the lack of representation is remedied. If the limitation period
is shorter than six months, the period specified for limitation takes the place of the

period of six months.
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(2) Subsection (1) does not apply to the extent that a person with limited
capacity to contract is capable of suing and being sued.

Section 211 Suspension of expiry in matters relating to estates

A claim that is part of or directed against an estate does not become statute-
barred until at least six months have passed from the time when the inheritance is
accepted by the heir or when insolvency proceedings in respect of the estate are
commenced or when the claim can be asserted by or against an agent. If the
limitation period is shorter than six months, the period specified for limitation takes

the place of the period of six months.

[...]
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