3
3.1
311
1960
1970 British Merchant Bank
(retirement fund)
(unit trust)
1970 1980
1990
(unit trust)
Securities and Futures Ordinance 2002 (SFO) (Cap. 571) 1

2003

10 1

Securities Ordinance (Cap. 333)  Protection of
Investors Ordinance (Cap.335) Ordinances Code

1Securities and Futures Ordinance 2002 406 (Repeals)
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(quidelines) 1978
Code on Unit Trusts Code on Unit Trusts and Mutual
Funds 199U Code on Unit Trusts and Mutual Funds 2003

Securities and Futures Ordinance 2002 (SFO)
Securities and Futures Commission (SFC)

312

3121
3122
3123
3124

3121

(Collective investment scheme)

Schedule 1 Interpretation and General Provisions ~ Hong Kong
Securities and Futures Ordinance 2002

(1) (arrangements)
() (participating persons)
(dlay-to-day control)
(management of the property) (right to be
consulted) (give directions)

2 Matthew Harrison. Fund Management in Hong Kong and Singapore. [Online], 2003. Available

from: http:/iwww.sfc.nk/ 12005. December 28], p. 3.


http://www.sfc.hk/_12005

R

2 (contributions)

2) (arrangements)
393 Ordinance

(arrangements)
1)
@
3)
(4) franchise (franchisor) (franchisee)
franchise
(goodwill)
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(5) (solicitor)
6)
Securities and Futures Commission
(recognized
exchange controller) (recognized
investor compensation company) Ordinance
(7) credit union ,
8) Chit-Fund
Chit-Fund Business (Prohibition) Ordinance (Cap. 262)
9) Exchange Fund Exchange
Fund Ordinance (Cap. 66)
(10) 393 Ordinance
(investment products) (collective nature)
unit trust (mutual fund
corporation) (investment arrangements)
Securities Ordinance  Protection of Investors Ordinance
(substance) Code
on Unit Trust and Mutual Funds (First Edition pursuant to the Securities and Futures Ordinance
(Cap.571) April 2003) ¢ " (Collective

investment scheme) *

3.2 * " (

(contractual model) )



3122

(1) Unit trust

(2) Mutual fund corporation

(reinvest)

trust ~ Mutual fund corporation
and Mutual Funds

Unit trust

(unit holder)
(Trust law)

(trust deed)

37

Unit
Code on Unit Trust
Mutual fund corporation
(shareholder)
(Company law)
/ by laws
custodian agreement
(custodian)
( custodian agreement

/ by laws)

Hong Kong Investment Funds Association. Fund Investment: Your Questions Answered. [Online],

2003. Available from: http:/iwww.hkifa.ore.nk/english/PDF/E_Fundinv.pdfT2004. June 9], pp. 4-5.


http://www.hkifa.ore.hk/english/PDF/E_FundInv.pdfT2004
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5 4

1)

2) Unit trust (custodian)  Mutual fund
corporation

fiduciaries responsibilities

(

3123 )

(3) (Fund manager)

(management company)
(investment aaviser)
Code on Unit Trust and Mutual Funds
SFC SFC
self-managed schemes
5 PartV  Securities
and Futures Ordinance 2002
6 ( 313
)
1

() (constitutive

documents) (constitutive

documents)

4Hong Kong Investment Funds Association. Fund Investment: Your Questions Answered. [Online],
2003. Available from: http://www .hkifa.org.hk/english/PDF/E_FundInv.pdfr2004. June 9], p. 37.

5Code on Unit Trust and Mutual Funds 5.1

6 Code on Unit Trust and Mutual Funds 5.6

7Code on Unit Trust and Mutual Funds 5.10


http://www.hkifa.org.hk/english/PDF/E_Fundlnv.pdfr2004
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8
()
SFC
2
() (constitutive documents)
()-()
SFC | 0.59
SFC D

Fund Manger
Code of Conduct ~ Code of Conduct for Persons Licensed by or Registered with the Securities
and Futures Commission

mutual fund corporation
sCode on Unit Trust and Mutual Funds 6.7
9Code on Unit Trust and Mutual Funds 10.2
I0Code on Unit Trust and Mutual Funds 11.9
‘1Code on Unit Trust and Mutual Funds 11.10

12Code on Unit Trust and Mutual Funds 5.11 - 5.12



unit trust

documents)

o)

Futures Commission (SFC) 3

()

()
(

(requlated activities)

()

40

mutual fund corporation

50
)

(constitutive

(Broker)
(Regulator) Securities and

B
(Investment products)
(Licensing)
)

(Intermediaries supervision)

)

Hong Kong Investment Funds Association. Fund Investment: Your Questions Answered. [Online].

2003. Available from: http:/www.hkifa.org.hk/english/PDF/E_Fundinv.pdfT2004. June 9], p.38.


http://www.hkifa.org.hk/english/PDF/E_FundInv.pdfT2004
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(Investor)
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(Fund Manager) (Trustee / Custodian)
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MINTIFOVW (Place trade order)

!
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HIWHAUHIFDVIUNANTNING

ATUMS (execute) azu

v
dnanlunmssevis

(Broker)

3123

Unit trust
(custodian) ~ Mutual fund corporation
Code on Unit Trust and Mutual Funds

Unit
trust  Mutual fund corporation b
SFC ! b

14 Hong Kong Investment Funds Association. Fund Investment: Your Questions
Answered. [Online], 2003. Available from: http://wvvw .hkifa.org.hk [2004. June 9], p.37.)

S Hong Kong Investment Funds Association. Fund Investment: Your Questions Answered. [Online],
2003. Available from: http://www .hkifa.org.hk/english/PDF/E_Fundinv.pdtT2004. June 9], p.44.

6Code on Unit Trust and Mutual Funds 4.2


http://wvvw.hkifa.org.hk_%5b2004
http://www.hkifa.org.hk/english/PDF/E_Fundlnv.pdtT2004
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Banking Ordinance
(trust company) (subsidiary)
(trust company) Trust Ordinance
SFC
(non-distributable capital reserves) 10
SF|C 7
B
()
nominees
(agents)
() (take reasonable care)
(repurchase)
(constitutive
document)
(repurchase) '
(constitutive document)
(investment and
borrowing limitations) (constitutive document) 1
(subscription

moneys)

17Code on Unit Trust and Mutual Funds 4.3

1BCode on Unit Trust and Mutual Funds 4.5
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()
(offering document)
(constitutive document)
()
()-() unit trust
( mutual fund corporation )
1!
Code on Unit Trust and Mutual
Funds
(ultimate
holding company) p)
()
substantial financial institution
()
()
()

SFC

19Code on Unit Trust and Mutual Funds 6.8
20Code on Unit Trust and Mutual Funds 4.8

Code on Unit Trust and Mutual Funds 4.6



3124

Securities and Futures Commission (SFC)
SFC
(advertisement) (invitation)
Securities and Futures Ordinance 2002 103(1) SFC
104 SFC
SFC Code on Unit Trust and Mutual Funds

SFC
Appendix B 2
(1) (offering document)*
(constitutive documents)***
(Hong Kong Offering Document)

2

(3) (management company profile)

2 Code on Unit Trust and Mutual Funds 1.3
(O ffering document)

(Code on Unit Trust and

Mutual Funds 3.9)
(Constitutive documents)
(trust deed) unit trust
mutual fund corporation (Code on Unit Trust and
Mutual Funds 3.6)

(Hong Kong Offering Document)

Appendix C

(Code on Unit Trust and Mutual Funds 3.10)



(7 SFC
(approved person)

Code on Unit Trust and Mutual Funds
(Hong Kong Offering Document)
Appendix ¢ Information to be Disclosed in the Offering Document  Code

(1) (Constitution of the scheme)
( )
2) (Investment objectives and
restrictions)
SFC
(abnormal risks)
(3) (Operators and principals)
( )
() /
()
()
() (Hong Kong representative)
() (Hong Kong distribution company)
()
()
()

(4) (Characteristics of Units/ Shares)



valuation and dealing)

o)

redemption procedure)

umbrella fund (
| (conversion)

funds)

46

(Form of certification)
(Frequency of

(Application and

1Z /
)
/
(statement)
(requlated activity)
Securities and Futures Ordinance 2002
(Distribution policy)
(Fee and Charges)
[ umbrella

Code on Unit Trust and Mutual Funds 11.7



A7

(rebate)

(8)  (Taxation)

9) (Reports and accounts)

(10) (Warnings)
(1) “Important - if you are in any doubt about the contents of this offering

document, you should seek independent professional financial advice”.
() Appendix FL

(11) (General information)

(constitutive documents)

(statement)

(unauthorized scheme)



48

(12) (Termination of scheme)

3.13

Securities and Futures Ordinance 2002

(requlated
activities) SFC (1) '
(authorized Financial institution)

(licensed corporation) (2) 2(1)
Banking Ordinance (registered ingtitution) ~ SFC 3
(single licensing regime)

(fit and proper) 2
9

1 (Dealing in Securities)

2 (Dealing in futures
contracts)

3 (Leveraged foreign exchange trading)

4 (Advising on securities)

5 (Advising on futures
contracts)

6 (Advising on

corporate finance)

Hong Kong Securities and Futures Commission. Licensing Information Booklet. [Online], 2003.
Available from: http://www .hksfc.org.hk 2004.June 9] pp. 5-6.
"4 Hong Kong Securities and Futures Commission. Licensing Information Booklet. [Online], 2003.

Available from: http://www.hksfc.org.hk 12004. June 9] pp. 3-4.


http://www.hksfc.org.hk_%e0%b9%822004
http://www.hksfc.org.hk_12004

49

1 (Providing automated
trading services)
8
(Securities margin financing)
9 (Asset management)
1
(Dealing in securities) 4

(Advising on Securities)

(determination of “fit and
proper”) 129
Securities and Futures Ordinance 2002

@)
2) (function)

)
(honestly) (fairly)

@

3131

unit trust mutual fund corporation

1) (fund houses)

Hong Kong Securities and Futures Commission. FAOs Licensing Related Topic 1 Regulated

Activities. [Online], 2004. Available from: http://www .hksfc.org.hk 12004. June 9],


http://www.hksfc.org.hk_12004

2) (intermediaries)
(inclepenclent financial advisors) (discount brokers)
3)

(insurance/accounting firm)

Code of Conduct for Persons Registered with the SFC

1 (Dealing in
securities)
4 (Advising on securities) %
3.13.2
Code on Unit Trust and Mutual Funds
SFC
SFC self-managed schemes
27~ Code on Unit Trust and Mutual Funds
SFC ! B
(1) (key personnel)
( )
(full-time staff)
@
3)

Hong Kong Investment Funds Association. Fund Investment: Your Questions Answered. [Online],

2003. Available from: http://www .hkifa.org,hk/english/PDF/E_FundInv.pdfT2004.June 9], p.12-14.

27 Code on Unit Trust and Mutual Funds 5.1

2SCode on Unit Trust and Mutual Funds 5.5


http://www.hkifa.org,hk/english/PDF/E_FundInv.pdfT2004

ol

Fund Manager Code of Conduct®

Securities and Futures Ordinance 2002
9
(Asset management)
PartV. Securities
and Futures Ordinance 2002
D

“Asset management”
Schedule 5 Regulated Activities  Securities and Futures Ordinance 2002

(providing a service of managing a portfolio of securities or futures contracts for another person)

(2) (subsidiaries)
(its holding company)
vl
1 2
(incidental to the carrying on of that regulated activity)
(3) (authorized financial intitution)
1 2
Monetary Authority 20 Banking Ordinance (Cap.155)
(4) (solicitor)

Legal Practitioners Ordinance (Cap.159)
() (counsel) 8

Hong Kong Investment Funds Association. Fund Investment: Your Questions Answered. [Online].
2003. Available from: http://www .hkifa.org.hk/english/PDF/F, Fundinv.pdfT2004.June 9], p. 14.

30 Code on Unit Trust and Mutual Funds 5.6


http://www.hkifa.org.hk/english/PDF/F,_Fundlnv.pdfT2004
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(6)
Professional Accountants Ordinance (Cap.50)
(7) Part VIl Trustee Ordinance (Cap.29)

314
Securities and Futures Ordinance 2002
(investment products)

(collective nature) unit
trust (mutual fund corporation) (investment
arrangements)

(Substance)
the Financial Secretary 393 Securities and

Future Ordinance 2002 SFC

(enforcement)

Unittrust ~ Mutual fund corporation

Securities and
Futures Ordinance 2002

9 (Asset management)
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321

3211

Uniform Companies Act
Companies Code

(interest)

1

1970

1990

(investment interest)

1975 1976
1982

(prescribed interests)”

(participation of interests)”

(investment opportunity)

(realisation)

(

(prescribed interests)

)

(approved deed)

(prescribed interests)”

(participation of interests)”
(prescribed interests)

approve



deed)
Corporations Law ~ ASX Listing Rules (for a listed scheme)
(dlealers licence)
3
1990
1988 1991
unlisted property trust
trust investments in the
estate mortgage Corporation Law (Unlisted Property
Trust) Act 1991 unlisted property trust
1991 (the Commonwealth Attorney-
General) Australian Law Reform Commission (ALRC) ~ Companies and
Securities Advisory Committee (CASAC)
2 193 ALRC ~ CASAC
Collective Investment Schemes: Other People’s Money (Report
No. 65) 3

3 H A J Ford, R P Austin, and Ramsay, Ford’'s Principles of Corporations. 10th ed. (New South
Wales : Butterworths, 2001), pp. 998-999.

R Paul Von Nessen and Sean Robertson, A Practical Guide to Managed Investments. 2nJ ed. (New
South Wales : Lawbook Co., 2002), pp. 2-3.

B Australian Law Reform Commission and the Companies and Securities Advisory Committee,
Report No. 65 Collective Investment Schemes: Other People’s Money, summary. (Canberra: National Capital

Printing, 1993), pp. 4-11.



1991

ALRC ~ CASAC

Corporations Law approved deed
Australian Securities Commission (ASC)
dealer licence

ASC
Corporations Law (trust deed)
2
( 01%) |
3

frustee



(single entity)
entity
1
(scheme congtitution)
ASC ASC
(day to day running of the
company) ,
: ASC
ASC
ASC
Trade Practices Act 1974 Trade Practices
Commission
ASC
()
I} . Corporations Law



10%

()
1 .
Australian Stock Exchange (ASX)
Corporations Law
( )
1991
2

57

( listed unit trusts)

unlisted property trusts



()

)
5%

100,000 500,000
2
Corporations Law
(independent advisers) :
3

(day to day involvement in the management)

(constitution)

complaint tribunal



59

(superannuation industry)

ALRC ~ CASAC
Managed Investments Act 1998 1 1998
Chapter 5C  Corporations Act 1989 Chapter 5C
Corporations Act 2001 3 managed
investment scheme prescribed interests
responsible entity
@

Financial System Inquiry (FSI)

1997
(single licensing)
Financial Services Reform Act
2001 Chapter 7 Corporations Act 2001 FSI
(institutionally based) (
Insurance (Agent and

Brokers) Act 1934
Corporation Act 2001)  FSI

John Mclaren and John Williams, Law of Investments. (New South Wales: Lawbook Co, 2004),
p. 87. and
Malcolm Turnbull, Review of the Managed Investments Act 1998 [Online], 2001. Available from:

http://miareview.treasurv.gov.au/content/reports/download/Final% 20Report.rtf 12005. May 10], p. 13.


http://miareview.treasurv.gov.au/content/reports/download/Final%20Report.rtf_12005
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( , ) Corporation Act
2001

(institutionally based) ( Insurance Contracts Act 1984 Life Insurance
Code General Insurance Brokers’ Code of Practice
Superannuation Industry (Supervision) Act 1993

Banking Code of Practice
Corporations Act 2001
FSI ,
(compliance costs)
FSI
R
(single licensing)
(investment advice and product sales, general
insurance brokers) (financial market dealers)
(financial market participants) ( 13)
(
(deposit accounts) (payments instruments)

)

D Parliament of Australia, Bills Digest No. 26 2001-02 Financial Services Reform Bill 2001 [Onling],
2001. Available from: http://parlinfoweb.aph.gov.au/piweb/browse.aspx?NodelD=719 12005. May 10]


http://parlinfoweb.aph.gov.au/piweb/browse.aspx?NodeID=719_12005

61

FSI
the Corporate Law Economic Reform paper
No. 6 (CLERP 6)

11 1 3

FSI Financial
Services Refonn Act 2001 1 2001
Chapter 7 Corporations Act 2001
3
() (single licensing)

, 2547), 57.

J Parliament of the commonwealth of Australia, FINANCIAL SERVICES REFORM BILL 2001 :
REVISED EXPLANATORY MEMORADUM (Circulated by authority of the Minister for Financial
Service&Regulation, the Hon Joe Hockey, MP) 1[Online]. 2001.  Available from : http:fparlinfoweb.
aph.gov.au/piweb/browse.aspx?NodelD=719 12005. May 10], pp. 1-5.



3212

Corporations Act 2001
Chapter 5C Managed investment schemes
Chapter 6D Fundraising
Chapter 7 Financial services and markets

62
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3.2.2 ' *

3221
3222
3223
3.2.2.4

3221

9 Corporations Act 2001 “
” (managed investment scheme) (substance)

() (pooled)
(common enterprise)

()
(day-to-day control) ( responsible entity)

2) time-sharing

* 322 323
Corporations Act 2001
b 9 Corporations Act 2001 “ (interest)
1 ' (
)

ok 9 “time-sharing scheme” (undertaking)

(enterprise)



Y ) e W
UDUNLIU ¥/

20
115(2)(
20 601ED(1)(a)
115 20
115(2))

(bodies corporate)

Life Insurance Act 1995

(superannuation fund), approved deposit fund,
pooled superannuation trust, public sector superannuation scheme
Superannuation Industry (Supervision) Act 1993

Australian Authorised Deposit-taking
Institution (ADI)

(body corporate)

- barter scheme

- retirement village scheme

) (property)



66

() retirement village

() ' time-sharing scheme

c0-operative company
Companies (Co-operative) Act 1943 of Western Australia

(settled legal structure)

(interest)
unit trust property trust equity trust
cash management trust

(interest) ~ managed

investment scheme
(managerial effort)
3 the Review of the Managed Investments Act 1998  Chapter
5C
unit trust®

“managed fund”, “mutual fund”, “collective investment vehicle”,
“pooled investment fund”, and “pooled investment vehicle”

BH A JFord, R P Austin, and Ramsay, Ford’s Principles of Corporations. 10th ed. (New South Wales
: Butterworths, 2001), p. 998.

3 John Mclaren and John Williams, Law of Investments, p.99. and

Malcolm Turnbull, Review of the Managed Investments Act 1998 [Online], 2001. Available from:
http://miareview.treasurv.gov.au/content/reports/download/Final%20Report.rtf 12005. May 10], p. 13.


http://miareview.treasurv.gov.au/content/reports/download/Final%20Report.rtf_12005

67

0

3.2.2.2
“managed

investment scheme”
(1) trust

based model ~ (2) corporate model
unit trust public unit trust
2
responsible entity

(hold

scheme property on trust)
(fiduciary duty)

41 Stapledon and Gold Ali, Corporate Governance and Investment Fiduciaries. 10th ed. (New South
Wales : Butterworths, 2001), p. 998.
4 John Mclaren and John Williams, Law of Investments, pp. 92-93.
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responsible entity

(reasonable person) responsible entity
(compliance plan)

responsible entity

responsible entity Chapter 5C
Corporations Act 2001

responsible entity

(reasonable person)

responsible entity Corporations Act

responsible entity
responsible entity
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3.22.3 !
compliance based
responsible entity
(1) (compliance plan)
Australian Securities and Investments Commission

(ASIC) (compliance plan)

responsible entity

Corporations Act (constitution) ASIC

Policy Statement 132 Managed investments: Compliance plans

ASIC responsible entity ASIC

(2) (compliance committee)
(majority independent board)
responsible entity
* responsible entity
(compliance committee)

(external members)

responsible entity
responsible entity
(body corporate) responsible entity

responsible entity (body corporate)
responsible entity
responsible entity (body corporate)
responsible entity
responsible entity
(body corporate) responsible entity



responsible entity

(compliance plan)

Corporation Act 2001

responsible entity

)

responsible entity

ASIC
responsible entity

ASIC

4)

responsible entity

responsible entity

responsible entity

responsible entity
(constitution)
responsible entity
ASIC
responsible entity

(compliance audit)

responsible entity ~ ASIC

responsible entity
responsible entity

(custody of scheme property)
responsible entity

ASIC
(external custodian)

responsible entity

70
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3224

Australian Securities and Investments Commission (ASIC)

601 ED(1)*  Corporations Act

ASIC
() 20
()
(business of promoting managed investment schemes)
() ASIC
20
ASIC Policy Statement 136 Managed Investments: Discretionary

powers and closely related schemes

(1)

£ Paul Von Nessen and Sean Robertson, A Practical Guide to Managed Investments. 2rfi ed. (New
South Wales Lawhook Co., 2002), pp. 30-34.
Section 601ED When a managed investment scheme must be registered
(1) Subject to subsection (2), a managed investment scheme must be registered under section 601EB if:
(a) it has more than 20 members; or
(b) it was promoted by a person, or an associate of a person, who was, when the scheme was
promoted, in the business of promoting managed investment schemes; or
(c) a determination under subsection (3) is in force in relation to the scheme and the total number
of members of all of the schemes to which the determination relates exceeds 20.
8 Australian Securities and Investments Commission, Policy Statement 136 Managed Investments:
Discretionary powers and closely related schemes PS136.821 [Onling]. 2000. Available from:
http:/lwww.asic.gov.au/asic/pdflib.nsf/ LookupBvFileName/psl36.pdf/Sfile/ps 136.pdf 12005. May 10], p. 29.


http://www.asic.gov.au/asic/pdflib.nsf/_LookupBvFileName/psl36.pdf/Sfile/ps_136.pdf_12005

72

(schemes form part of a systematic promotion)
60L ED(I)(a)  (h)

3) ()
()
20 2 12
601 ED(1)
601 ED(2)*" (interest)
(issues) Corporations Act (Product
Disclosure Statement)
(Product Disclosure Statement) Chapter 7 financial services
and markets ( Financial Services Reform Act 2001)

1012C
101203)  (4)
(financial product)
161G(7)

(2)
(2) (
7610(12)**)

Section 601 ED (2) A managed investment scheme does not have to be registered if all the issues of
interests in the scheme that have been made would not have required the giving of a Product Disclosure
Statement under Division 2 of Part 7.9 if the scheme had been registered when the issues were made.

b 1616(12) 1

() (manufacture of goods) 100

() 20



investor) (

(

2.5
250,000
(professional
9*)8

(professional investor)

APRA (Australian Prudential Regulation Authority)
Superannuation Industry (Supervision) Act 1993)

Superannuation fund

Approved deposit fund

()
()
() Pooled superannuation trust
()

Public sector superannuation scheme

(3)
(4)

(
(
(
(

Financial Corporations Act 1974

Superannuation fund

)

) Approved deposit fund

) Pooled superannuation trust
)

Public sector superannuation scheme

Superannuation Industry (Supervision) Act 1993
10

10 (person controls at least $10 million) (

)
(body corporate)

(exempt public authority)
(body corporate) unincorporated body
(financial product)



14

1012E
(foreign
scheme) 1012E
(Product Disclosure Statement)
(1) (issuer)
2) 20
@ 2
1012E(6) (7)
2) (3) (ceiling) 12
20 2
1012K ASIC

(ceiling) 20 2

3.23

Corporations Act 2001 Chapter 7
(financial services)
(Australian financial services licence (AFS licence)) Australian Securities and
Investments Commission (ASIC) 4
T66A(1) 6
(1) (provide financial product advice)

4 Australian Securities and Investments Commission, AFS Licensing Kit: Part 1 [Online], 2004.
Available from: http://www.asic.gov.au [2005. June 15], p. 6. and

Australian Securities and Investments commission, Licensing: The scope of the licensing regime:
Financial product advice and dealing. An ASIC guide [Onling], 2005. Available from: http://www.asic.
gov.au/asic/pdflib.nsf/LookupByFileName/advicedealguide.pdf/Sfile/advicedealguide.pdf[2005. May 10], p. 6.


http://www.asic.gov.au_%5b2005
http://www.asic

2)

3)
product)

4)
scheme )

(5)
depository service)

(6)

regulations made for the purposes of this paragraph)b

(interests)

(financial product)**yf
(1) 20

9 “registered scheme”

601 EB
b
: 57.
b 763A
(facility)
764A0)
(a) [ 9
]
(b)
(0
() (right)
(iif) (option)
(ba)
( )
(b) ()
0)
(ii) (right)
(iii) (option)

(deal in a financial product)
(make a market for a financial

(operate a registered

(provide a custodial or

(engage in conduct of a kind prescribed by

managed investment scheme

92

(righ) () (i)

(right) (i (i)



16

2) (business
of promoting managed investment schemes)
(3) ASIC
20 (4) 46
323.1

(deal in a financial

product) AFS licence 1
(dealer licence) 766C (dealing)

(1) (applying for or acquiring a
financial product)

(2) (issuing a financial product)

3) (in
relation to securities or managed investment interests—underwriting the securities or interests)

(4) (varying a financial product)

(5) (disposing of a financial product)

3232
601FA responsible entity
AFS licence

(Australian financial services licence8

B T65A(1)() 601 ED(1)(a), (b) and (c)



authorising it to operate a managed investment scheme)
Managed investments: Licensing
(dealer licence) &

()
()

(mortgages)

()

1

ASIC Policy Statement 130
AFS licence

(financial asset)

(derivatives)

(member discretionary master funds and similar schemes)

()

(direct real property)

Australian Securities and Investments Commission, Policy Statement 130 Managed Investments:

Licensing [Online], 2000. Available from: http://www,asic.gov.au/asic/asic_pub.nsf/bvheadline/List+of+current
+ASIC+policv+statements?openDocument#121-140 [2005. May 10], p. 3.
8 Australian Securities and Investments Commission, AFS Licensing Kit: Part 2 [Online]. 2004,

Available from: http://ww\v.asic.gov.au [2005. June 15], p. 13.


http://www,asic.gov.au/asic/asic_pub.nsf/bvheadline/List+of+current
http://ww/v.asic.gov.au_%5b2005

78

() (primary production)

(horticulture) (commercial horse
breeding)
(1) film schemes
() time-sharing schemes
1 1 responsible entity4
responsible entity (net
tangible asset) 0.5%
50,000 5,000,000 ASIC 784(2B)
G
Corporation Act 2001 1
(1)
()
()
()
()
()
()
()
£ Ibid., p. 7-9.

FMalcolm Turnbull, Review of the Managed Investments Act 1998 [Online]. 2001. Available from:
http://miareview.treasurv.gov.au/content/reports/download/Final%20Report.rtfr2005. May 10], p. 26.

G Australian Securities and Investments commission, Licensing: The scope of the licensing regime:
Financial product advice and dealing. An ASIC guide [Onling], 2005 Available from: http://www.asic.gov.au
[2005. June 15], pp. 21-22.


http://miareview.treasurv.gov.au/content/reports/download/Final%20Report.rtfr2005
http://www.asic.gov.au
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()
(2
Corporations act

() ASIC
912A

() Part 7.7 Corporation Act 2001

() Part 7.8 Corporation Act
2001

()

() Australian

Securities and Investments Commission Act 2001

ASIC
(give advice on interest in schemes)
?
3
2 Ibid., p. 5.
B Australian Securities and Investments Commission, AFS Licensing Kit: Part 1 [Online].

2004. Available from: http:/iwww.asic.gov.au 12005. June 15], p. 15-18.


http://www.asic.gov.au_12005
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4
mslveyqn

AFS Licence

(Financial Product Advice)

mislieyalilidesduieeSuwdnuaizgsnouinismanisiiu (amznsdilueygianisiigsnssu
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MDA services
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(managed investment scheme)
(1)
ASIC
(structural and compliance requirements)

(2) responsible entity

©)

compliance based
(compliance plan)
(compliance committee)
(majority independent board)

(single licensing)

responsible entity



responsible entity
AFS licence
(Australian financial services
licence authorising it to operate a managed investment scheme) ASIC Policy Statement
130 Managed investments: Licensing AFS licence
(dealer licence)

3.3 *

331

3311

Securities Act of 1033 Securities
Exchange Act of 1954 Investment Company Act 0f 1940 Investment Advisers Act of 1040

1929

1940

" (mutual fund)
” (investment companies)
investment companies (

mutual fund)



86

Investment Company Act of 1940

Securities and Exchange

Commission (SEC) 30 Public Utility Holding Company Act of 1935
SEC public-utility company investment companies  SEC
Investment Company Act
SEC
30 1 ,
1962 Wharton School of Finance and Commerce University of

Pennsylvania SEC 1966 SEC

Congress Investment Company Act 1970

1980 Small Business Investment Incentive Act
Investment Company Act of 1940 interest of financing

(small business venture)%

1970-1980
1960
Load fund “Load” Load
fund Broker
1970-1980 No-Load fund
SEC Investment Trust Investment Companies 5 (I

The Nature, Classifications, and Origins of Investment Trusts and investment companies (2) Statistical Survey
of Investment Trusts and Investment Companies (3) Abuses and Deficiencies in the Organization and Operation
of Investment Trusts and Investment Companies (4) Control and Influence over Industry and Economic
Significance of Investment Companies (5) Conclusions and Recommendations

5 Louis Loss and Joel Seligman, Securities Regulation, volume I, 3rded. (Boston: Little, Brown and
company, 1990) p.247-248.



87

Load fund
No-Load fund Load fund
3.3.1.2

)
(1) Investment Company Act of 1940
Investment Company Act

ecurities
Act of 1933 Securities Exchange Act of 1934
(raison d’etre)
(“poor man’s” investment counselors)%& Thomas L Hazen

Investment Company Act

Investment Company Act

.. Securities and Exchange Commission, The Laws That Govern the Securities Industry [Online],
2005. Available from: http://www.sec.gov/about/laws.shtmll2005. August 28], and
Investment Company Institute, 2005 Investment Company Fact Book. [Online]. 2005. Available from:
http:/lwww.ici.ore. [2005. November 28] p. 115.
5% Louis Loss and Joel Seligman, Securities Regulation, p. 243.
5rThomas L Hazen, the Law of Securities Reeulation. 3 ed. (St. Paul, Minnesota: West Publishing,
1996), pp. 955-959.


http://www.sec.gov/about/laws.shtmll2005
http://www.ici.ore._%5b200

8

SEC
SEC
(2) (Blue-Sky Law)
Investment Company Act
(3) Securities Act of 1933
' ()
()
(registration statement)
SEC
()
() ()
(intrastate offering) ()
(4) Securities Exchange Act of 1934
Securities and Exchange Commission
(SEC) SEC
(broker-dealers)
(mutual fund principal underwriter)
(transfer agent) (clearing agencies) (SROs)
SROs  New York
Stock Exchange American Stock Exchange National Association of Securities Dealers
NASDAQ
(conduct)

SEC (disciplinary power)



89

SEC

(5) Investment Advisers Act of 1940

(sole practitioners)

SEC
25 SEC
Investment
Company Act
SEC
(Blue-Sky Law)
SEC Securities Act Securities Exchange
Act Investment Advisers Act
3.3.2
3321
3.32.2
3.32.3
3.3.24
33.2.1

Investment Company Act of 1940 & "



(investment company) (substance) 3(a)(1)
(1)
(2
Face-amount Certificate of the installment type
certificate
©)
**
40%
“company” Investment Company Act
2(a)(8) “Company”
(corporation) (partnership) (association) (joint-stock
company)
(receiver) title 11 ofthe United States Code

3(a)(1) When used in this title, “ investment company” means any issuer which—

(A) is or holds itself out as being engaged primarily, or proposes to engage primarily, in the business of
investing, reinvesting, or trading in securities;

(B) is engaged or proposes to engage in the business of issuing face-amount certificates of the
installment type, or has been engaged in such business and has any such certificate outstanding; or

(C) is engaged or proposes to engage in the business of investing, reinvesting, owning, holding, or
trading in securities, and owns or proposes to acquire investment securities having a value exceeding 40 per
centum of the value of such issuer’s total assets (exclusive of Government securities and cash items) on an
unconsolidated basis.

*x (investment securities) 3(a)(2)

employees’ securities companies
investment company



a

3(0) 3(c) 6
(1) , (Inadvertent Investment
Company)
“Investment Company” 3()
(operating company)
SEC
(“principal”)
“Investment securities”
40%
3(b)(N(2) 40%
“investment securities” (1)
(wholly-
owned subsidiaries) () SEC

(controlled companies
conducting similar types of busingsses)

2) (Private Investment Company)

3D 3)(7)

(Private Investment Companies)

() 30
100



9

() 3())
(Qualified

purchasers)*

(3) Investment Club

Investment Club

Investment Clubs
Investment Club , SEC
Investment Companies
Securities Act of 1933 Investment Club
( )
investment contract®

Investment Club SEC (1)
Club (2) Club (3)
Club “Investment Company” 3

Investment Company Act
“investment company”
iy
: (Qualified purchasers) 2(a)(51) 1
5 2
(discretionary

basis) 25

B Division of Investment Management, United States Securities and Exchange Commission.
Investment Company Registration Package. (Washington D.C.. United States Securities and Exchange
Commission, 1999), pp. 2-3.

P Office of Investor Education and Assistance United States Securities and Exchange Commission,
Investment Clubs and the SEC. 1Qnlinel. 2005. Available from: http://lwww.sec.gov 12005. August 28]

) S 115.


http://www.sec.gov_12005

9%

@
(Service provicer) investment adviser ~ broker-clealer (
9 )
@
(ona continuous basis)
©)
@
3.3.2.2
investment
company (corporation)
(corporate terms) (directors) (shareholders)
(modifications) a
Investment Company 4 3 Face-
amount Certificate Company, Unit Investment Trust ~ Management Company 2
Investment Company
(1) Face-amount Certificate Company
face-amount

certificate

& David L. Ratner, Securities Regulation. 4th ed. (St. Paul, Minnesota : West Publishing, 1992), p. 215.



9%

(2) Unit Investment Trust (UIT)

uIT (fixed, unmanaged
portfolio of securities) trust indenture ( )
trust indenture trust
(sponsor) bank trustee  custodian
uIT Investment Company Act of 1940
Securities Act of 1933 UIT
Trust Indenture Act
UIT
(investment adviser) (hoard of directors) Management Company
UIT (sponsor)
( )
UIT

(3) Management Company

Management Company Face-amount
Certificate Company ~ UIT 5(a) * (open-end
company) (close-end company) Management Company

* 5(b) Management Company
(diversified company) (non-diversified company)
75%
5% 10%
receivable

entity-level Taxation
Management Company
50%



%

Management Company
( Management Company )
(open-end company)
! (mutual fund) (corporation o:-
business trust) @
portfolio of securities (investment adviser)
(hoard of directors or board of trustees)
(service providers)
(close-end company)
)
(funa’s sponsor) (fund investment adviser)
(principal underwriter) ( | distributor)
(fund’s sponsor) (1)
2 (affiliated
directors) (unaffiliated persons)
(3) (tate law)
(corporation or business trust) (4)
SEC

(federal registration statement) ~ Securities Act of 1933

Investment Company Institute, 2005 Investment Company Fact Book. [Online], 2005. Available
from: http:/www.ici.org. 12005. November 28] p. 116.
@ Investment Company Institute, 2005 Investment Company Fact Book. [Online]. 2005. Available
from: http:/lwww.ici.org. [2005. November 281 pp. 116-118.


http://www.ici.org._1200
http://www.ici.org._%5b200

%

(corporate documents)
Investment Company Act of 1940
SEC  “registered investment company”

100,000 (Seed
capital)
(initial investment)
(seed money)
6
(1) (Shareholders)
(fund’s contract)
2) (Board of Directors / Board of trustees)
(day-to-ay)
(investment
adviser) (administrator)

(reasonably prudent person would take with his or her own business)
(sound business judgment)

(service providers) (

) " )

6 Investment Company Institute, 2005 Investment Company Fact Book. [Online]. 2005. Available
from: http:/www.ici.orp. 12005. November 281 pp. 118-121.


http://www.ici.orp._1200

initial sponsor)

(advisory contract)
(on going basis)

@

o7

(Investment Adviser)
(funa’s
(seed money)

SEC

(Administrator)

(unaffiliated third party)

SEC

(Principal Underwriter)

(Principal Underwriter)
(distributor)
(hank employing sales agents)



%8

(fund’s distributor) Securities Exchange Act of
1934 broker-dealer
(6) (Custodian)
(portfolio)
(requlatory requirement)
SEC (segregate)
(7) (Transfer Agent)
(capital gains)
(shareholder account statements) (federal income tax)
(statements confirming shareholder transactions)
i
B Investment Company Institute, 2005 Investment Company Fact Book. [Online]. 2005.

Available from: http:/www.ici.org. 12005. November 28] p. 117.


http://www.ici.org._12005

9%

/ (Shareholders)

/ (Board of Directors / Trustee)
( 40% )

management company (service
providers) (

(Mutual Fund)

(Principal ~ (Administrator) (Transfer (Independent
(Investment Underwriter) Agent) (Custodian) Public
Adviser) (oversee) Accountants)



3323 !

Investment Company Act of 1940

(hoard of directors / hoard of trustees)

(business trust)

1)

2)

3)

@

1)

(interested directors)

(Underwriter)

Investment Company Act of 1940
(affiliated)
(principal underwriter)

* Investment Company Act of 1940

100

SEC

(corporation) ,

(independent directors)

40%

SEC the Investment

Company Institute’s Board of Governors Best practices for Fund Directors



101

5%

(integrity and diligence)

SEC
i)
@
“fund complexes”
“fund families” (pooled
board structure  clustered board structure)
fund family
(committees)
(audit committee) (financial
reporting)
() Investment Company Institute, Understanding the Role of Mutual Fund Directors. [Online], 2005.

Available from: http:/fwww.ici.org/fundsfinv/ioro mf directors.pdf 12005. December 28] pp. 5-7.


http://www.ici.org/funds/inv/bro_mf_directors.pdf_1200

(corporate governance committeg)

(brokerage)
(compensation)
(on a regular basis)
i
)
(reasonable prudent person)
(fiduciary duty)
(businessjudgment) @
@
() (Portfolio management)
1 (Performance evaluation)
(second-guess)
2 (Contract approval)
67 Ibid., pp. 7-8.

& Ibid., p. 1L
& Ibid., pp. 14-21.

(investment)

102



103

Investment Company Act of 1940

3 (Fee approval)
4, (Pricing the Fund’s Shares)
) (Oversight compliance)
(administrator)
(compliance officer)
(investment policies and restrictions)
(personal investing by fund employees)
() (Share distribution)
Investment Company
Act of 1940
(Underwriting contract)
SEC Rule 12 -1
() (Affiliated transactions)

Investment Company Act of 1940



104

SEC

SEC

D, pp. 1243
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(Elect officer) y y

(Audit committee)

(Nominating committee)

< < < < < < < <K K
< < < < < < < KK

y y

(Regulatory problems) y y

y y

y

y

(transfer agent) (custodian)
y
(service providers)

y

(foreign custodian arrangements)



(affiliates)
(underwriting)
(affiliated broker)
(repurchase agreements)
(securities lending)

(code of ethics)

(derivatives)

12b-I plan

multiple-class arrangements

amortized cost

(repurchases of shares)

< < < < < KKK KK KKK

< <K K K

<

106
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@
options
3324
SEC Investment Company Act
0f 1940
SEC  Securities Act of 1933 Securities
Exchange Act of 1934
(senior securities)
commodities
“investment company"
SEC  Investment Company Act of 1940
Securities Act of 1933
Schedule A Securities Act of
1933 24 (a) 301
Investment Company Act of 1940 24(b)
SEC
24(e)
[/
1
(1) FormN-8A  SEC  Investment
Act of 1940
(service providers)

A 24 (a) Investment Company Act of 1940
7 David L. Ratner, Securities Regulation, pp. 236-238.
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1
Investment Company
Face-amount Certificate Company, Unit Investment Trust ~ Management Company
(open-end company) (close-end company)
(diversified company)
(non-diversified company)
@
SEC Securities Act of 1933 Form N1-A
Form N-2 B
3.3.3
3.3.3.1

(principal unclerwriter)
(clistributor)
(bank employing sales agents)

Securities Act of 1933*

(registration statement)s

Amy L. Goodman, the investment company regulation. (Aspen Law & Business, 1998), pp. 3-4.
Securities Act of 1933 2(11) “ ” (1)
(with a view to the
distribution) (2)
(3)
B Securities Act of 1933 4(1) 5



109

(broker-dealers)
(registered representatives)
Securities Exchange Act of 1934 B

5 SEC T8

SEC
FormBD

33.3.2

(investment adviser)

( )

“Corporate shells” [

Investment Company Act of 1940
“investment adviser” SEC

Investment Company Institute, 2005 Investment Company Fact Book. [Online], 2005. Available
from: http://www.ici.org. 12005. November 28] p. 116.
exempted securities Lcommercial paper, banker’s acceptances, ~ commercial bills
T Securities Exchange Act ofl 934 15(a)(1)
BLouis Loss and Joel Seligman, Securities Regulation, volume VI chapter 8, p. 2980.
MDavid L. Ratner, Securities Regulation, p. 226.


http://www.ici.org._1200

110

Investment Advisers Act of 1940
Securities Exchange Act of 1934

(1)
Investment Company Act of 1940
()
)
()
1 (precisely)
2, 2
3.
60
4,
(assignment)d
() (fiduciary duty)
SEC
@
()
] 15(a) Investment Company Act of 1940
& 15(a) Investment Company Act of 1940

@ 36(b) Investment Company Act of 1940



SEC
Investment Advisers Act of 1940
“investment adviser” SEC
5
SEC
(tate law) (tate securities authorities)8!
2)
()
202(a)(1l)
* 1
8 47 Investment Company Act of 1940

8 . . Securities and Exchange Commission, General Information on the Regulation of Investment
Advisers [Online], 2005. Available from: http://www.sec.gov/divisions/investment/iaregulation/ memoia.htm
12005. August 28],

* 202(a)(16) Investment Advisers Act “person”
company 202(a)(16) “Company” (corporation) ' (partnership)
(association) (joint-stock company) :

(receiver)


http://www.sec.gov/divisions/investment/iaregulation/_memoia.htm

112

()
202(a)()(A)-(F) (A
B)
©
* (D)
(general and regular) (E)
(F) SEC ox
Investment Advisers Act
()
203(2)
SEC
203(1)
SEC
203A(1) SEC
(state authorities)
(investment companies)
Pl SEC
* Investment Advisers Act
(suitability) (know your customer) (know
your merchandise) ' (Thomas L Hazen, the Law of Securities Regulation.
p.1027.)
**SEC 1 , (publications)

(oral recommendations)

(Thomas L Hazen, the Law
of Securities Regulation, p. 1031.)
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203(h)
()
(any national securities exchange)
()
() 15 12
business development
company Investment Company Act
(hold himself out)
() (charitable organization)
3(c)(10)(D)  Investment Company Act*
investment company
3(c)(10)(B)
() Commodity Futures Trading
Commission commodity trading advisor
3.34
“investment securities” 40%
investment company

3(c)(10)(D) Investment Advisers Act of 1940 “charitable organization”
170(c)(1)-(5) 501(c)(3)  the Internal Revenue Code of 1986
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(full disclosure)
(hoard of directors / hoard of trustees)

(responsible for protecting consumers)

“watchdog” Investment Company Act of 1940
SEC
)]
25
SEC
(tate law)

(state securities authorities)®

Investment Company Institute, Understanding the Role of Mutual Fund Directors. [Online], 2005.
Available from: http://www.ici.org/fundsfinv/bro_mf directors.pdfl2005. December 28] pp. 3-4.
& . . Securities and Exchange Commission, General Information on the Regulation of Investment
Advisers [Online]. 2005. Available from: http://www.sec.gov/divisions/investment/iaregulation/ memoia.htm
[2005. August 28].
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