(inherent  right)

1 Model Business
Corporation Act 1985

(Model Business
Corporation  Act)

11 (Revised Model Business Corporation Act RMBCA)

(Revised Model Business Corporation Act RMBCA)
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(authorized but unissued shares)l

(official  comment)

(treasury  stock)

. .1980
(distribution of asset)

(insolvency test)3

(insolvency
test) (balance sheet test)

'Revised Model Business Corporation Act, Section 6.31(a).

2Revised Model Business Corporation Act, Section 6.31( ).

3 , (
), 2540.
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1.2 (Delaware General Corporation Law)
f
(surplus) 4 1
5 (capital
basis) 6

Delaware General Corporation Law
(authorized but unissued shares)®

(treasury
stock)
1.3
Securities Exchange Act 19347
Securities and Exchange Commission (SEC)
131 (open market repurchase)

4Delaware General Corporation Act, Section 160(a)(h)(c)

5Delaware General Corporation Act, Section 160(a)(1)

6 , (
), 2540.

Securities Exchange Act 1934 (federal law)

, Securities Exchange Commission
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Securities Exchange Act 1934 9 10

Securities Exchange Act 1934 9

10 SEC
SEC Rule 10b-18
4
safe harbor rule8
Rule 10b-18

(1) 1 1

2)

(3) (highest
current independent  bid) (last
independent sale price)

(4) 100 (one round lot)

25% 4
SEC 1
Rule 10b-18
(1) restricted period Rule 102
(2) issuer plan (independent

8safe harbor rule
(nonmandatory & nonexclusive mie) Rule 10b-18
9(a)(2) Rule 10b-5
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(3) fractional interest fractional interest
scrip certificate 9 (order form)

(4)

(5) Rule 13e-1

(6) Rule 13¢-4

(7) 14(d) 1934 Act

132 (self tender offer)

SEC Advisory Committee on Tender Offer

( greenmail)

9 scrip  certificate
spin - off
0 Professor William L. White, Greenmail : Targeted stock Repurchase and the
Management Entrenchment Hypothesis, “Harvard Law Review, V.98 : 1023; Daniel J. Harnett,
Greenmail: Can the Abuses be stopped, Northwestern Law Review, V.80.no 5 (1986)

: ( )
2540. 24



(fully disclosure) SEC
(1) Rule 13e-1

Rule 13e-1
(1.1) SEC
(1.2) (L.1)
( )

(2) Rule 13e-3
(going private transaction)

Rule 13e - 3 j
Schedule 13E -4
(current market prices)
market prices) (net book value)

(going  concern  value)
value)

(fair price)

(3) Rule 13e-4

39

Rule 13e - 4

(historical

(liquidate
18



Schedule 13E-4

40

)

tender offer

SEC

20

40
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(earning per share)

il
14.1 (bona fide corporate purpose)
(personal interest) (insider)
(fiduciary duty)
(business judgment  le) (buying  off
ricer) Cheff Mathes 199 A. 2nd548 (Del.1964)
2
13
]1 ! ' ’” (
, 2540) 89-92.
1Y) : 92.

BRobert Charles Clark., Corporate Law, United States of America : Little, Brown &
Company(Canada) Limited, 1986. pp. 631-633 ,
S92
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(business policies)

(door-to-door selling) (retail outlet)

142 (financial limits)

(distribution ~ of  the
company's assets)

(insolvent)

(capital test)

(insolvency test)

(insolvent)

9.



“insolvency” 2 b
(1) (equity  insolvency)
102(8)
“insolvency” (liquidity)
(cash flow)
(2) (bankruptcy  Insolvency)
Bankruptcy Reform Act of 1978, 11 u.s.c. 101(29) “Solvency”
(liquication) ()

(unliquid  resources)
(market value) B
bankruptcy insolvency

(only at time of note)

(both  times)
(later time)

(unreasonable little capital)

43
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The Uniform  Fraudulent
Conveyance Act The Uniform Fraudulent Transfers Act
1
The Bankruptcy Act

I
143 '
B
@
9
@ 2
() (corporate insolvent)

(absolute liability)

[ - 96-97.



()
2I 1
(appraisal  right)
( ajor decision)
(merger)
(unanimity)
(fair value)
5 2
2.1 (Appraisal Right)

(Revised Model Business Corporation Act RMBCA )

1999

(jurisdiction)

DThe Bureau of National Affairs, Inc., The Development of the Appraisal Remedy.

(corporate solvent)

45



211

(record shareholder”

(beneficial ~ shareholder)2
2,12
3
(1) 11.04
)

2) (share exchange)
(3) (disposition of assets)

12.01

Revised Model Business Corporation Act. Section 13.01(9).
2 Revised Model Business Corporation Act, Section 13.03(a)(b)
BRevised Model Business Corporation Act, Section 13.02(a)

46

(vote in favor of)

11.05(

12.02

1321 (@)(2).
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() (sell) (lease) (exchange)
(otherwise dispose) (usual
regular course of business)

() (mortgage) (pledge)
(encumber)
()
()
12.02
12.01
(without significant continuing business
activity)*» 25 %
(4) (amendment of the articles of incorporation)
(fraction of share)
(5) (amendment of the articles of incorporation)

(merger) (share exchange)
(disposition  of ~ assets)

(7) (conversion) (nonprofit status)
Subchapter 9C
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(8) (conversion) unincorporated entity
Subchapter 9E

2.13
“Market  Exception”

(liquidity)
p
“Market Exception™ 5
(1) New York stock Exchange American stock
Exchange National Association of Securities Dealers, Inc
2) (1)
2,000 20
(subsidiaries) (senior executive)
10%
2,000 20
13.02(b)(1)
(1)

21 Robert . Hamilton, The Law of Corporations. Minnesota: West Publishing, p.444.
BHRevised Model Business Corporation Act, Section 13.02(b)(1).
&HRevised Model Business Corporation Act, Section 13.02(b)(3).
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(2) (are  being acquired)
(converted) ( erger) (share
exchange)
yif
()
1 20%
()
25%
(3) (are being acquired)
(converted) (- erger) (share exchange)
1 (senior executive)

(financial benefit)
(financial benefit)

B
2.14
(1)
P
(2)
(written notice of intent to demand payment)
k||

ZRevised  Model Business Corporation Act, Section 13.02
BRevised Model Business Corporation Act, Section 13.02
DRevised ModelBusiness Corporation Act, Section 13.20
JRevised Model Business Corporation Act, Section 13.21

b)(4)().
b)(4)(i).
d
d

—_~

)
)
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(3) (effective)
(written appraisal notice)
10
1
(fair value)
(4) (fair value)
30
R/
() (financial statement® ( alance
sheet) 16 (income statement)
()
13.26
©)
, (fair value) 30
B
6) 13.26
(fair value) 60

Revised Model Business Corporation Act, Section 13.22 (a)(b).
Revised Model Business Corporation Act, Section 13.24(a).
Revised Model Business Corporation Act, Section 13.24(a)(h).



0l

13.26

(appraisers)

(8) (costs of proceeding)
(reasonable compensation)
(expenses of appraisers)

(arbitrary) (vexatiousiy)
(not in good faith)
R0

() 13.20, 13.22, 13.24

13.25
() (arbitrary)

(vexatiousiy) . (not in good faith)
©)

A Revised Model Business Corporation Act, Section 13.30(a
D Revised Model Business Corporation Act, Section 13.30(b
BRevised Model Business Corporation Act, Section 13.31 (b)
JTRevised Model Business Corporation Act, Section 13.31(c)

—_
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2.15
2.2 (Appraisal Right)
(appraisal right)
1898
221
(appraisal  right)
(merger)
(consolidation) B
(Revised  Model  Business
Corporation Act)
(appraisal  right)
3
2.2.2 ( tockholder)
4)
(1) (on the date the stockholder

demands an appraisal)
! ” (stockholder)
(stockholder of record)

B Delaware General Corporation Act, Section 262(a)
P Delaware General Corporation Act, Section 262(c)
Q) Delaware General Corporation Act, Section 262(a)
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(beneficial owner) (hold
their share in street name)
(demand for appraisal)
(depository  institution)

The Depository Trust Company Cede &Co 4l
@
(hold share through the effective date of the merger or consolidation)
(3) (vote infavor of)
(ritten consent) (merger) (consolidation)&

(stockholder of record)
(beneficial owner)

B
2.2.2
(appraisal right) Market Exemption
(merger)
(consolidation) i
() ' (National Securities Exchange)
The National Association of Securities Dealers, Inc.
@) 2,000
2,000 262(b)(1)

The Bureau of National Affairs, Inc. Appraisal Right ~ Mergers and Consolidations.
# Delaware General Corporation Act, Section 262(a)(1)
BThe Bureau of National Affairs, Inc. Appraisal Right in Mergers and Consolidations.
M Delaware General Corporation Act, Section 262(b)(1)
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262(0)(2) 1

(1) , (' rviving)

(resulting)

(2) (National ~ Securities
Exchange) The National Association of  Securities
Dealers, Inc. 2,000

(3) (cash in lieu of fractional shares)

@ 0O @

2.2.3

1) 2

() (merger) (consoliclation)
20
262
%
()
(merger) (consolidation) (short- form merger)
1 (approved by written)
262
(merger) (consolidation) , (effectiver' 10
(merger) (consolidation)
(
)%

Delaware General Corporation Act, Section 262(dl)(1).
4 Delaware General Corporation Act, Section 262(d)(2).
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(2)
(written demand for appraisal)
o 20
(date of mailing of such notice)
8
(3) 10
(effective) (' rviving  corporation)”
(resulting corporation)
4) 120

Delaware General Corporation Act, Section 262(cl)(1).
B Delaware General Corporation Act, Section 262(d)(2).
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10 10

(statement of shares)

(appraisal petition)

(5) 120
(petition) Y
(
)
(for all holders off eligible shares)
(appraisal proceeding)
(quasi-class action)
(fiduciary duty)

(petition

to intervene)
G
i Delaware Court of

Chancery
9 Delaware General Corporation Act, Section 262()).



i
(6)
(registered or certified mail)
(fair value)
2
2.2.4 (fair value)
3

@l Delaware General Corporation Act, Section 262(0-
P Delaware General Corporation Act, Section 262(i).
BDelaware General Corporation Act, Section 262(h).

o7

20

(fair rate interest)



“Delaware block valuation method”

3 5
() (market value)
(fair  value)
() (net asset Value)
() (earnings valuation)
3

(weighing percentage)

2.2.5 (withdrawal) (termination)
(does not vest)

(voting in favor)

. 2546

60

60

58
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60
2.2.6
(appraisal claim)
( egotiable)
( )
3.
. .1989
%
% Grace V Dharmawan, Jason  Mitchell, “Australian buy back regulation-A cross-

country comparison,” Australian Journal of Corporate Law 12 (March 2001).



1989
(the capital maintenance period)

(associate companies)

1989- 1995
(
1995 - 1998
i 89 )
2,000 85%

(sign a solvency declaration)

(auditor’s report)

()
()

60
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()
(4) 1998
()
() (redeemahble preference shares)
() 257A(a)
() (confirmation)
() ‘odd  lot” “minimum
holding” 3
Corporations
Act 2001 Part2J.1 Division 2 25TA-257]
31
311
259A
257TAD
B Corporations Act “minimum - holding buy back” 9

PCorporations Act, Section 259A(a)
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257A
(@)
() 1 |
“ " (insolvency) 95
(existing
debts) (debts within the near future)
588E
(1) (being wound up)
12 (application
for winding up) 12
60
(2) (financial  records)
il
62
588G (when debt was incurred)

@Corporations Act, Section 588E(3)

& Corporations Act, Section 286(2) 7
(transaction covered by records complete).

@Corporations Act, Section 588E(4)
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(incurred debt) 63

588G 64

(1)
(reasonable grounds for suspecting insolvency)

(the high  court) Queensland  Bacon Pty Lid V
Rees(1996) 115 CLR 266 at 303 (suspecting)

(speculation)
(positive feeling of actual apprehension)
i3
(2) (aware)

(reasonable  person)

(ordinary ~ competent)

(ability ~ to  understand  the
company’s financial status)e

@Paul James,lan Ramsay and Polat Siva, “Insolvent Trading-An Empirical study,”
Research Report, 2004.

o 588G(1A) ( curs debts)

(when the buy-back agreement is entered)

@ Paul James,lan Ramsay and Polat Siva, “Insolvent Trading-An Empirical study,”
Research Report, 2004.

@ Metropolitan Fire Systems Pty Ltd V Miller(1997) 23 ACSR699: Commonwealth Bank
of Australia V Friedrich(1991) 9 ACLC 946; 5 ACSR 115.



I 588G

(1)
to expect solvency)
(remain solvent)

Metropolitan Fire Systems Pty Ltd V Miller

o "(suspect)
(awareness) " K
(hope)
(2)
(4
(3)
(illness)
(4)

64

(reasonable ground

/(expect)
“ " (suspect)
67
(knowledge)
(expect)

(expected on the basis information)

(absence from management)
(other good reason)®

6/Paul James, lan Ramsay and Polat Siva, “Insolvent Trading-An Empirical study,"

Research Report, 2004.
@ Corporations Act, Section 588H(3)
@ Corporations Act, Section 588H(4)
MCorporations Act, Section 588H(6)
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1)
[
(2) (involved person)
[/
(3)
R
(insolvency)
( 1317H)
(solvent)
3.1.2 10712 limit74 12
10%
10% 12

T Corporations Act, Section 259F(1)(a).
RCorporations Act, Section 259F(3).
BCorporations Act, Section 538G.
MCorporations Act, Section 257B(4).
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3.1.3 2
(ordinary  resolution) (special / unanimous  resolution)
(general
meeting) (ordinary resolution) (term of the

buy - back agreement)

ASIC(Australian Securities and Investment Council)

(1)
(2) [}
m
(special  resolution / unanimous resolution)
(selective  buy-back)
(general ~ meeting) 2
B
(selective buy-back) ASIC
(1)

B Corporations Act, Section 257C(1
oCorporations Act, Section 257C(3
TiCorporations Act, Section 257C(2
BCorporations Act, Section 257B(1

_— — =
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(2)
)
ASIC
&
3.2
5 odd-
lot
5
3.2.1 (on - market buy - backs)
tf2
5 3
5% 5 8

MCorporations Act, Section 257D(3)

& Corporations Act, Section 257D(2)

8 Corporations Act, Section 257D(3)
&Corporations Act, Section 9

BASX Listing Rule, Rule 7.29 7.33
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10% 12
(ordinary resolution)8

Corporation Act
ASIC&®
(1) ASIC
(notice of the meeting)

(2) (noticed of intended buy -
back)

ASIC 14
( 10%
2 ) ( 10%

3.2.2 (equal access scheme)

(1) (ordinary shares)

()

(accrued dividend entitlement) ()

8iCorporations Act, Section 257B(1)
&Corporations Act, Section 257F(2)
& Corporations Act, Section 257F(1)
§ Corporations Act, Section 257(2)  (3)
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(amount remain unpaid) ()

10% 12
(ordinary resolution)&

ASIC®
(1) ASIC
(notice of the meeting)
(2) (noticed of intended buy -
back)
(3)
ASIC 14
( 10% 12
) ( 10%
12 R
3.2.3 (employee share scheme)
a
1)

(related body corporate)®
(related body corporate)

&Corporations Act, Section 257B(1)
PCorporations Act, Section 257F(2)
P Corporations Act, Section 257F(1)
9 Corporations Act, Section 9
@  Corporations Act, S.50 “Related body corporate”
(1) (holding company) (2)
(subsidiary company)i (3)



10

2)
10% 12
(ordinary resolution)®
ASICH
(1) ASIC
(notice of the meeting)
(2) (noticed of intended buy -
back) ASIC 14
( 10% 12
) ( 10%
12 )%
ASIC 14
( 10% 12
) ( 10%
2 )%
3.2.4 minimum holding buy-back
a7

BCorporations Act, .257B(1
% Corporations Act, .257F(2
% Corporations Act, .257F(1
%Corporations Act, .257F(1)
97 Corporation Act, Section 9

)
)
)



n

ASIC

Y ASIC

3.2.5 (selective buy-back)

(selective buy-back)
1 (selective  buy-back)
) (1) (special resolution)
2)
(unanimous  resolution)
(ordinary shareholder)

ASIC1Z
(1) ASIC
(notice of the meeting)

(2) (noticed of intended buy -
back)

ASIC 14
18

®BCorporation Act, Section 2571-1(2)
DCorporation Act, Section 257H(3)
1M Corporation Act, Section 254Y

1 Corporations Act, Section 257B(1)
1®Corporations Act, Section 257F(2)
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3.3
(suspend)
(terminated)
(0]
(dispose)
(void)1®b
(registration of the transfer) (cancelled) 16
1 ASIC
(1) 2) (
) (3) (
) (4)
1o
3.4
34.1
(1) ASIC
( minimum holding)
(Notice of intended buy-back) ASIC
14

1BCorporations Act, .257F(1)
D Corporations Act, .257H
1®Corporation Act, .257H
®Corporation Act, .257H
WrCorporation Act, .254Y



13

ASIC
()
()
()
ASIC
(unacceptable circumstance)® ASIC
(invalidated) 259A
(involved)
(2)
Corporation  Act
257C(2)
257 (2)

ASIC Policy Statements[PS110]

(simple formula to calculate

the price)

(financial effect)
(source of the funds)
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( y-back scheme)

( -market buy-back)

(control of the company)

(approving)

financial statements)

ASX Listing Rules

(3) Continuous -~ Disclosure '
available) (reasonable person)
1B
Listing Rule
Listing Rule
( 1317E)

1BCorporation Act, Section 674(2) Section 675(2)
1®Corporation Act, Section 674(1) Section 675

(identity)

(audited

Chapter 6CA
(not generally
(expect)

ASICI®

( 1311(1))



(involved)10
1317E

3.4.2

(contravention)

(company is not guilty of an offence)

; (validity) 1 Lo '

110 79 ‘ "(involved)

() (aided) (abetted) (counseled)
(procured®

() (induced” (threats)

(promises) (otherwise)

() (act) (omission)

() (conspired) (effect)n

W Corporation Act, Section 259A
12Corporation Act, Section 259F

75
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(involved)
(civil - penalty)

3.4.3
Corporation Act (injunction) '
' ASIC
(Australian Securities Council and Investment) 1
(person whose interests have heen, are or would be affected by the
conduct)13 :

: 257A(1)(a)
1145
ASIC
wP
35 9
50
15

13Corporation Act, .1324
14 Corporation Act, .1324(1A)(b)
155 Corporation Act, Section 606(1)



ASIC

71

20%

20% 90%

116

(unreasonable) the  Takeovers  Panel

(declaration)

(unacceptable

acquisition or conduct)1l7

3
12
4.1
41.1
4.1.2
. 10%

The Companies Act (Amendment) Act 38/1998
1998

(articles) (expressly permitted)

(relevant period)
(issued ordinary share)19

16Corporation Act, Section 606(1A) Section 611
17 Corporation Act, Section 657C(2)
118Companies Act, Section 76B(1)
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“1 "(relevant period)
(last annual general meeting)
(the date it was required
by law to be held)

10%

(2)
“relevant  period”
73(4)

4.2

4.2.1
(off- market acquisition on an equal access scheme)

19Companies Act, Section 76(B)(3)
WCompanies Act, Section 76(B)(4)
2ICompanies Act 1 Section 76C

2Companies Act, Section 76C(1)



79

(1) (general meeting)

(ordinary resolution)

3 (1)
(ordinary issued share capital) (2)
3)
p/ih
15
(2) (an equal access scheme)
@)
(accrued dividend entitlement) 2)
(@amount  remaining  unpaid) (3)

BCompanies Act, Section 76C(3)
2Companies Act, Section 76C(4)
ZCompanies Act 1 Section 76C(5)
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4.2.2 (selective  Off - market
acquisition) 1% ,
v/
(1) (special
resolution)18 (associated person)1®
K|
3
(associated person) 2

2Companies Act 1Section 76D
2Companies Act, Section 76D(1) ( )
BCompanies Act, Section 76D (2)
19 (associated person)

(1)

(2) 7(5) (1)
13 Companies Act, Section 76D (6) ( )
13 Companies Act, Section 76D (4
1¥Companies Act, Section 76D (5

— =



2

(proposed agreement)

(financing)

13Companies Act, Section 76D (13)
1MCompanies Act, Section 76D (7)
13Companies Act, Section 76D (8)
1¥Companies Act 1Section 76D(9)

(written memorandum)®
15

81



(proposed agreement)
(written memorandum)®

15
(4)
1 (shall not be capable of being assigned)

Ik
()

13
4.2.3 (market acquisition)13a
(1) ,
i

2)

B3Companies Act, Section 76D(11)
1¥Companies Act, Section 76D(12)
JCompanies Act, Section 76E
MCompanies Act, Section 76E(1)
Y Companies Act, Section 76E(3)

140

82



(1Y

4.2.4

“ " (contingent

of its shares)

83

(financing)

3

W

(contingent purchase contract)4

purchase — contract)

(relating to any

(entitiled or obliged” ,

%

WCompanies Act, Section 76E(2)
B3 Companies Act, Section 76E(4)
WCompanies Act, Section 76E(5)
¥Companies Act, Section 76E

“6Companies Act, Section 76DA(8)



(1
(special
(revoked)

(

43

)
resolution)
15
(invalid)15)
2) (offer)
16C

Companies Act, Section 76D(1)
¥8Companies Act, Section 76 (2)
W Companies Act, Section 76D(3)
MCompanies Act, Section 76D(4)
B Companies Act, Section 76D(7)

iy

Companies Act

()

84

47
(varied)

hils

Listing Manual

Listing Manual
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Listing Manual
(1) Companies Act

(ordinary
resolution)

(2)

Companies Act

Takeover Code

12
(consideration)
(3) 5% (average
closing market price) 5 (over the last 5 market

days)

Takeover Code
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12

(consideration)

(%) (reporting
requirements)
Listing  Manual

(consideration)
(issued shares)

9.00 .
9.00 .
2
4.4 ?
(the release of any of the company’s obligation)
(distributable profits) ol

BListing Manual 2

Apprendix 8.3.1 Apprendix

8.3.2
Companies Act, Section 76F(1)
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‘ " (distributable profits)
(share  premium) 69(1)
(capital redemption reserve) 70(7) 716G 14

I
( o purchase or acquisition by the company of its own shares in
pursuance of that agreement is lawful)
I (void) 1D

5,000 12

(contingent liabilities)

Companies Act, Section 76F(4)
BCompanies Act, Section 76F(2)
% Companies Act, Section 76F(3)
BrCompanies Act, Section 76F(4) ()



(contingent liabilities)

4.5

cancelled immediately on purchase)
13

BCompanies Act, Section 76F(6)
BCompanies Act, Section 76B(5) (6)

(deemed

to

88

he
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