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& Company, Inc., 1973), p. 46-47.
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ad
lumi304 Vision Homes Ltd. V. Nanaimo (City)*’

[1994] BCEA 76, 54 L.C.R. 103 (B.C.E.C.B.)

Partial taking of a fee simple interest, encumbered by a mortgage, pursuant to the
Expropriation Act, S.B.C. 1987. c. 23. The authority made separate advance payments
to the fee simple owner and to the mortgagee. The authority’s appraiser calculated the

ratio of the secured interest to equity based upon the apprised value. The authority used

The Board awarded additionseompensation ﬁl value of the land taken. The
owner sought interest on T ance payment that it had

received and the market va |mple titte as determined by

the board. However, the Bg i hat theiige si \ ier had received a benefit
from the advance paymént tgf Optgec hroug , tedustion of the debt secured by
the mortgage. Interest wag thgfef, e_a ,‘; a fee simple owner on the difference
between the aggregate amour f, f.»; 2 ts and the market value as
determined. In effect the Bodrfd d&tetimined e 'Simple owner's compensation by

deducting the total amount paid.the 3

-
el

During argument on {hie ~1'rf'._v ple owner pointed out that

ed an order from the Board alloting the proposed advance
payment betwe j{tﬁ[ egulations to the Act
provide that thmy}ﬂlxj m ofmpen ﬂﬁeﬁ.t onsiders just in the
circums ia rﬁ ty interest but
there is q(jﬁfia gﬂﬁm ﬂ;ﬁj ﬂﬁl’l\j adﬂsed advance

payments. The Board did not find it necessary to consider this issue and the

the authority had not oba

compensation award was not distributed.

7 Melville J. Bruce, “Expropriation of Security Interest,” in The Annual Fall Seminar

of the Alberta Expropriation Association held in Canmore (Alberta: 2002), p.11.
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lupAi3a1 Bank of Nova Scotia v. The Queen®

(1977),13 L.C.R. 221 (N.S.C.A)

Full taking of a large acreage, subject to multiple security interests, pursuant to the
Expropriation Act, S.N.S. 1973, c. 7. The market value of the land was not sufficient to
cover the outstanding balance owed to the lenders. Under the legislation, interest on the

compensation to the security interest owner was to be determined pursuant to the

interest provisions of the legislationyal # gursuant to the mortgage contract. In
addition, some of the security i ] yuished by the taking and others
were not. The owner remainee ¥se mortgages which were not

and was not entitled to be comg (hority for the shortfall.

S
lumRi3a9 Coltman v. Metropalita

(1975), 9 L.C.R. 197 (ONT" L 4 _ 4

Full taking of land, subject#o & 56§ e Expropriations Act, R.S.0.
1970, c. 154. The Board hell tHal-he- anc ble to the mortgagees was the
outstanding balance, not market "f""_" ) ages. It also held that the amount
payable to the fee si ';_»5;::.;:;;;“ _the a1 SRwiSEsavable less the outstanding

balance of the mortgage

..I
il |
"y

¢ o .. |
The Board also ﬁﬂ tﬂﬂmwﬂqﬁ ?he Act to determine
claims for comperwtlon rought by security holders.
¢ o o/

QA WAANTLARH AL AN DL v

@evne IdFunnannnsRansaun Market value method 138 Outstanding Balance method

\iudrdtyufousidnds laar Wilss lemiundfuduessnnndy - vistiazlfensaetinadinisin

% ibid., p.8.
 ibid., p.8.
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fuanue Market value ua Outstanding Balance ieugaslitufisnanuumnsing

a X
N
llustration of Mortgage Valuation under Each Approach"’

The following illustrations are presented to indicate the differences which

would exist under the two approaches. (These examples are not intended to reflect

Original mortgage loan
Amortization term
Contract interest rate

Monthly payments

Expropriation 0 rs at the fi

lllustration 1 No five years £all/glause, . figage rates 10% compounded

pr—

semi-annually, awa o Dase . OF

e standing balance.

Award = $9,721.78 whieh4is the present value « O the rem Binifig) 276 payment of $76.32

\YF )
discounted at 8% sem V N 3 9,721.78 for 23 years at
|

10% semi-annually, he éuld receive a monthly annuity 0 £488.69. Hence he is made

RO Nen

Award = $8,323.31 which is the present value of the remaining 276 payments of $76.32

discounts at 10%semi-annually. If the mortgagee reinvested $8,323.31 for 23 years at

70 The Law Reform Commission of British Columbia, Report on Expropriation

[online]. 1971. Available from: htto://www.bcli.org/pages/publications/Ircreports/reports(html)/Lrcsindex.html.
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10% semi-annually, he would receive a monthly annuity of $76.32, the same as before

expropriation.

llustration 3 No five year call clause, current interest rates for loan of similar risk is 6%
semi-annually, award based on outstanding balance.
Award = $9,721.78 (same as lllustration 1). If the mortgagee reinvested $9,721.78 for 23

years at 6% semi-annually, he would receive a monthly annuity of $64.49. Hence he is

cuggent Mn of similar risk is 6% semi-

annually, award & ket Value™ 0fthe mortgage.
Award = $11,530.43. If fiie inye \\ for 23 years at 6% semi-

annually, he will receive @ » / 3,32, the samé as before expropriation.
lllustration 5  Five year pans of similar risk is 10%
1ding balance.

Award = $9,721.78 (same as Mustration. 1)) ar clause has no impact if the

award is based on the outstandin 53

7 " ns of similar risk is 10%

| il
semi-annadlly, award based on the market vaite.

Award = $9,237 Z5. ‘ﬁ' Pi | i ince, in the absence of
expropriation, thﬂxﬁi[e aﬁﬂmt ﬁﬂﬁ.ﬁfﬁ:o months plus the
outstandi e ($9,213,50) _Lﬂ e end of t " month. If thefinvestor were to
reinvest @ ;ﬁﬁ&)r@ﬁyj i uﬁgﬁmﬂ3|&&2 per month

plus &9,213.50 at the end of 3 years, exactly his position before expropriation. In

lllustration 6  Five ye Y
i |

practice the mortgagee would likely reinvest with a new five year call, not three year call

and require monthly payments to fully amortize the mortgage in 25 years.

lllustration 7 Five year call clause, current interest rates for mortgages of similar risk is

6% compounded semi-annually, award based on outstanding balance.
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Award = $9,721.78 (same as lllustration 1 and 3)

lllustration 8  Five years call clause, current interest rates for mortgages of similar risk
is 6% compounded semi-annually, award based on market value.

Award = $10,237.04. If the mortgagee were to reinvest $10,237.04 for 23 years at 6%

semi-annually with three year call he would receive $76.32 per month for 36 month plus

$9,213.50 at the end of three years.

Current Reii@wm Difference

No call clause $1.398.47

-$1,808.65

Five year call $484.03

-$515.26

9,721.78 -
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