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In this thesis, the researcher studies problems regarding the benefits
accruing to joint patent holders using the rights of a patent holder and cases in
which permission is granted by one of the joint holders of a patent to the other
holder of the patent to make use of the patent or otherwise allowing the
transfer of patent ownership. The researcher also investigates the damages
incurred from infringements on the rights of single holders of joint patents in
order to ascertain whether or not benefits must be divided between the joint
patent holders. In addition, in cases in which one of the joint patent holders
has not given consent to exercise the right or to allow transference of the
right. the researcher examines legal criteria which should be used in judging
the resulting legal situation. In any event, the researcher has found that extant

patent law does not address this issue.
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Therefore, the upshot is that there is a legal loophole which needs to be
plugged. The principles of the law that can be used to close this loophole is
found in the parts of the Civil and Commercial Code dealing with property,
co-ownership, the use of the rights of individual owners in co-ownership, and
the benefits flowing [rom co-ownership. The researcher is of the opinion that
these principles can be used in the present connection provided that they are
adjusted so as to fit the Code of Civil Procedure as follows:

I. The problem of patent holders using rights accorded patent holders
to gain benefits is a problem of salience. Such benefits may accrue from
manufacturing the patented items for sale. selling the patented items, or
importing patented products into a country. Benefits accruing from exercising
the rights of a patent holder can be compared with owners belonging to a co-
ownership accruing benefits from co-owned property. Anyone who is an
owner has the right to use the property he or she owns. However, such use
must not violate the rights of other co-owners. The use of the right to accrue
benefits from holding a patent can be used at the same time by many joint
patent holders. There are no restraints in the use of the right or the loss of such
a right. Benefits gained from the exercise of such a right is not legally
considered to accrue to joint patent holders in the same way as co-owners
have the right o accrue benefits in the proportion to which they own the
property in question. The benefits accruing from the rights of holding a joint
patent accrue to the patent holder actually accruing the benefits. The benefits

accrued under such circumstances are, therefore, not divided between joint

(8)
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patent holders.

2. An additional problem stems from benefits being accrued because of
permission having been granted to exercise or transfer the patent rights in
question. Such benefits can be compared with the legally validated benefits
accruing to other individuals who are a partner in co-owned property.
Therefore, in such a case, legally validated benefits accrue to all co-owners in
accordance with the proportion of the property they owned. However, the
benefits accruing from the exercise of the right to a patent cannot be divided
proportionately even when there are joint patent holders. Such benefits must
instead be divided among all joint patent holders.

3. Problems stem from benefits having accrued on the basis of damages
brought about through the infringement of the patent rights of joint patent
holders bringing such cases to court. The use of such rights is analogous to
co-owners using the right to make use of their property, such as the right to
take cases regarding the property to court, including the authority to take civil
cases to court and to receive damages as compensation as authorized through
specific prescriptions of the patent law. Therefore, damages accrue from
taking such cases to court must be divided among all joint patent holders.

4. An important problem also stems from circumstances in which a
single holder in a joint patent partnership has not consented to the use of
patent rights or has agreed for such rights to be transferred. The law stipulates
that in cases in which there are joint patent holders, consent must be given by

all jomnt patent holders for exercising or transferring rights. It is considered

9)
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that such consent is a key condition in giving permission the rights to patents
to be used or transferred. Therefore. not giving consent is considered to be a
revocation of the partnership of the joint patent holders. When such disputes
arise, enforcement, however, requires the filing of a complaint with the
Central Intellectual Property and International Trade Court. Filing such cases
requires that an actual dispute has ensured. inasmuch as the law only applies
to disputed cases.

The researcher would like to recommend that state policy should
determine whether benefits accruing from the exercise of patent rights should
be divided among all joint patent holders. The state should take into account
differences in capacities and readiness as evidenced by having command over
sufficient capital in addition to having manufacturing and marketing
capacities. Examined also should be whether a single holder of a jointly held
patent is able to employ inventors, technicians, or designers so as to be able to
conduct research and experimentation determining what would be the exact
advantages or disadvantages flowing from exercising the rights over a
patented product or process. More importantly, after framing guidelines
leading to the solution of the problem involving the division of benefits
accruing to all holders as joint patent holders, the law should be stated 1n clear
and unequivocal language just as is the case with patent laws in the United

States of America or the United Kingdom.
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