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Principle of cc?/ér superior responsibility has emerged in international law
s

2din @ number of intemational instruments and was applied by

e

very long time ago. It w

-9, 413 @
the post-second world war g,r’c;fn‘irrma but no evident rule of the doctrine was crealed
[ —
until the establishment of the Int rnéetfdnals:rimidai Tribunal for the former Yugaoslavia (ICTY).

The jurisprudence of the | as ¢ Shfmn Hj,a {:Iaar legal character of superior responsibility.

According to ils praclice, @ uctn@é ol :.(gpenﬂr responsibility was part of customary

international law and three r:ﬁm;ll{mns m@.;t;'ﬁe met before a superior can be held
responsible for the criminal acw,ofﬁuburdmﬁj‘as.as.the followings.

1) The emleﬁwce of superior-subordinate relationst@/

2) The supe'r{ar knew or had reason to know that tb? criminal act was about to be or

had been Cﬁmmntted and -
3) The superior fails-to takeé-the necessarysand reasonable measures to prevent or
punish the pefpetrator thereof.
The glear concept of superfor responsibifity interpreted by ICTY constitute a
significant £ontributan for. Internationad Crmifial Law By virtte of deterdng future cn.:rﬂicls
and preventing future crimes and provide a material guideling for the future prosecution of

international judicial body.
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27
Ibid.
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Hungary, Military manual (1992), p. 40.

32
Italy, LOAC Elementary rules Manual (1991), § 20.

33
South Korea, Military operations law of war compliance regulation (1988), p. 230, § E.
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Philippines, Hand book on discipline (1989), part IV, p. 7. see also Code of ethics (1991), section 2.3. and Joint circular on

adherence to IHL and human rights (1991), § 3(a)-(b).

35
Russia, Military manual (1990), § 14(b

36
Switzerland, Basic military manual (1987), article 196(2).

37
Uruguay, Disciplinary regulation (1980), article 26.

38
Argentina, Law of war manual (1989), § 8.02.
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Argentina, Law of war manual (1989), § 8.07.

40
Federal Republic of Yugoslavia (FRY), YPA Military Manual (1988), § 20.
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Ibid., p. IX-7.
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Sweden, IHL Manual (1991), Section 4.2, p.94.
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New Zealand, Military manual (1992), § 1603(2).
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Ibid., § 1706(1).



23

¥ o 16) g dl dell [ a wa v
VL@ﬂﬁ‘%V]’]@’WﬁQ_,I’Wﬂ??QJ@\‘Iﬂﬁ"]N LL@Zmu1N1°ﬁ'Jﬁﬂ’]ﬁ‘V]@’]3J’]ﬁ‘ﬂ1°ﬂﬂLW@?U?@\‘m’]ﬁ‘ﬂ{]‘UﬁﬂM

ADAARBIANNNIUNEAIATIN

o o

- geauNtedanigadng  IAniuuadn “luuneansalfivAutyanmsaad

Y o o

ANFURRBIRaNTINIINAIATINTINSEn Ine AT ALY g lunasinvzayArad Wi

agnielsinizacuan... fisdutymasiesiuiiadaadn lafauaauasaizanas lafann

A vo Al ' a = o Y o o o A
ﬁ‘ﬁilmuwmuimuuﬁ‘ﬂimmﬁﬂu qqmuq?ﬂ?@l‘!ﬂﬂ@'ﬂuﬂ’]ﬂlmﬂqiﬂQU@Nuuﬂq@\TQ$ﬂ?$Vﬁﬂ?ﬂ
Y o 16) ol dl QJdI o a wAa6 Y
vme::VWﬂ’l‘ma_,l”]ﬂﬁ‘iM@mi’m LL@xmuiﬂiﬂQﬁﬂq?W@qu?ﬂlﬂmLWﬂ?ﬂ?ﬂﬂﬂqﬁ'ﬂ{]Ulﬂiﬂ

ADAARBIANNNIUNLAIATINYTDAS NI NI INA R AT

'
a o =

- gianewinenIAanigaEni - Ifnaruedl “AvdArynuanstalenlazes

o

7

asfdszneunieluneaiuaniuinveddiiaALLya lunisfnsateuastlaaiinig

Y o o o

NILNRALBNE LATRALLRYT.. AINFL AL RN AU dmFLN1INsEsines

a

[ % i dl a dl | ZJ/ 4 aI/ A ] a
glETAuTygwAnauEe AsRatenzmiulimnuldgnasladinisvizedadsa

v o o %

uanaNUEINALTY TS uRainulazmuauiiluaszands 155w

Yo A asd ' ¥ [ o | o o o
IFuvselnensaudmmanne iinisritangesnulinsgivizenidsasnseinenanyingsy
ezl umensnadumnizanieiusesnisd Ui Waenpdeiunguungasas

2 [y ° a @ ,,48
V?@@QIV]HQJJﬂ?ZVﬂ AAITHNNATIU

o

n13titye] uﬁnngumﬂmqmummmqmmﬁuummﬂungummmmﬂwmvumiﬁ
-?Jfaumemm%‘umm@q;ﬁqﬁuﬂmmmwﬂfhmaﬁmmmiuﬁﬂwmmumqmummz

avALsznaunialudiunisideiaaseldunnegau “aasldd” dupenisigaiesdtszney

o o

a ! g 173 o I Yoo dl yye a
pNRaludauilatsnsn lineundnguuansingiaAuiyaasnalaziesnelunis

o a =
ANLULAR

Y o o o

ﬂﬂ?/?ll’?ﬂlﬂ'?ﬂl?%ﬁilﬂlﬂl ﬁ\??/?@vﬂﬂﬂ'73\157_157577]@\75J7_I\7f77_lilfu°ﬁ’7

77 al @

46
UK, Military Manual (1958), § 631.

47
US, Field Manual (1956), § 501.

48
US, Air Force Pamphlet (1976), § 15-2(d)
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Henckaerts,J,M., Doswald-Beck,L. Customary international humanitarian law. volume Il. p.3745-3751.
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Bangladesh, International crimes (Tribunal) act (1973), section 3(2) and 4(2).

51
Belgium, Law concerning the repression of grave breaches of the Geneva convention and their additional protocols as

amended (1993), articles 3(3) and 4.

52
Egypt, Military criminal code (1966), article 23

53
France, Code of military justice (1982), article 71.

54
Italy, Penal code (1930), article 40.

55
Luxembourg, Law on the repression of war crimes (1947), article 3, see also Law on punishment of grave breaches (1985),

article 5, 6.
56
Netherlands, Military criminal code as amended (1964), articles 148-149.
57
Spain, -Military-eriminal code (1985), article 137
58
Sweden, Penal code as amended (1962), chapter 22, § 6.
59
US, Regulations govemning the trials of accused war criminals in the pacific region | (1945), regulation 5.
60
Armenia, Penal code (2003), article 391(1).
61
Azerbaijan, Criminal Code (1999), articles 117(1).
62
Belarus, Criminal Code (1999), articles 137(1).
63
Cambodia, Law on the Khmer Rouge trial (2001), article 29.
64
Canada, Crimes against humanity and war crimes act (2000), article 7(1) and (2).
65
Estonia, Penal Code (2001), § 88(1).
66

Germany, Law introducing the international crimes code (2002), article 1(4),1(13)
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Netherlands, International crimes act (2003), article 9.

68
Rwanda, Law setting up Gacaca jurisdictions (2001), article 1 and 53(2).

69
Ukraine, Criminal Code (2001), article 426.

70
Yemen, Military criminal code (1998), article 23.

7
US, Supreme Court, Yamashita case, Judgement, 4 February 1946., see p. 14 for more details.
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Protocol additional to the Geneva convention of 12 August 1949, and relating to the protection of victims of international armed
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ICTY statute article 4 ‘Genocide

1. The International Tribunal shall have the power to prosecute persons committing genocide as defined in paragraph 2 of this article or of
committing any of the other acts enumerated in paragraph 3 of this article.

2. Genocide means any of the following acts committed with-intent to destroy, in whole or in part, a national, ethnical, racial or religious group,
as such:

(a) killing members of the group;

(b) causing serious bodily or mental harm to members of the group;

(c) deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part;

(d) imposing measures intended to prevent births within the group;

(e) forcibly transferring children of the group to another group.

3. The following acts shall be punishable:

a) genocide;

b) conspiracy to commit genocide;

(C)
(b)
(c) direct and public incitement to commit genocide;
(d) attempt to commit genocide;

(e)

e) complicity in genocide.’
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ICTY statute article 5 ‘Crimes against humanity

The International Tribunal shall-have the power to-prosecute persons responsible for the following crimes when.committed in armed conflict,
whether international or internal in character, and directed against any civilian population:

(a) murder;

(b) extermination;
(c) enslavement;
(d) deportation;
(e) imprisonment;
(f) torture;

(9) rape;

(h) persecutions on political, racial and religious grounds;
(i) other inhumane acts.

92
Ibid.
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94
ICTY statute article 2 " Grave breaches of the Geneva Conventions of 1949

The International Tribunal'shall have the power to prosecute persons committing or ordering to be committed grave breaches of the Geneva
Conventions of 12 August 1949, namely the following acts against persons or property protected under the provisions of the relevant Geneva
Convention:

a) wilful killing;

b) torture or inhuman treatment, including biological experiments;

)
)
c) wilfully causing great suffering or serious injury to body or health;
)
)

(
(
(
(d) extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly;
(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;

(f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;

(g) unlawful deportation or transfer or unlawful confinement of a civilian;

(

h) taking civilians as hostages.
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95Ibid. article 3 ' Violations of the laws or customs of war
The International Tribunal shall have the power to prosecute persons violating the laws or customs of war. Such violations shall include, but
not be limited to:
(a) employment of poisonous weapons or other weapons calculated to cause unnecessary suffering;
(b) wanton destruction of cities, towns or villages, or devastation not justified by military necessity;
(c) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or buildings;
(d) seizure of, destruction or wilful damage done to institutions dedicated to religion, charity and education, the arts and sciences, historic
monuments and works of art and science;

(e) plunder of public or private property.
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Jones,J,RW.D., Powles,S. International criminal practice. p.430

97
ICTY statute article 7(3) The fact that any of the acts referred to in articles 2 to 5 of the present Statute was committed by a

subordinate does not relieve his superior of criminal responsibility if he knew or had reason to know that the subordinate was about to commit
such acts or had done so and the superior failed to take the necessary and reasonable measures to prevent such acts or to punish the

perpetrators thereof.
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Ibid.

99
Aksar,Y. Implementing international humanitarian law from the ad hoc tribunals to a permanent international criminal court.

London: Routledge, 2004. p. 97.
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1) ARUNIEILAT IT-96-21 38319749 Prosecutor v.Delalic et al (Celebici case)
2) ARMNNELAY IT-95-14/1 351914 Prosecutor v. Zlatko Aleksovski

3) ARMNNELAY IT-95-16 3241314 Prosecutor v. Zoran Kupreskic et al

4) ARUNIEILAT IT-95-14 9211974 Prosecutor v. Tihomir Blaskic

5) ARUNNELAT I T-96-23& IT-96-23/1 321374 Prosecutor v. Dragoljub Kunarac et al
6) ARUNIEILAT IT-95-14/2 921974 Prosecutor v. Dario Kordic et al

7) ARMNNELAY 1T-98-33- 35134 Prosecutor v.-Radislay Krstic
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11) ARNNIEILAT IT-97-24 3531919 Prosecutor v. Milomir Stakic

12) ARMNNELAT IT-98-29 351914 Prosecutor v. Stanislav Galic

13) ARVINNZILAT IT-02-60/2 (5241914 Prosecutor v. Dragan Obrenovic

14) ARUNIEILAT IT-02-54 353149149 Prosecutor v. Slobodan Milosevic

15) ARUNIEILA IT-99-36 9211974 Prosecutor v. Radoslav Brdanin

16) ARUNIEILATIT-01-47 921314 Prosecutor v. Enver Hadzihasanovic et al

17) ARVNNEILAY IT-01-42 9231914 Prosecutor v. Pavle Strugar
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ICTY statute, article 6 Personal jurisdiction states ‘The International Tribunal shall have jurisdiction over natural persons

pursuant to the provisions of the present Statute.’
2
ICTY statute, article 1.
3
ICTY statute, article 2, 3, 4, 5 states the offences that ICTY has jurisdiction. (Grave breaches of the Geneva Conventions of
1949, Violations of the laws or customs of war, Genocide and Crimes against humanity)

http://www.un.org/icty/cases-e/index-e.htm
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5
Appeals Chamber Prosecutor v Dusco TADIC et al., Jurisdiction decision. para. 84. ‘[...] Article 2 of the Statute only applies to

offences committed within the context of international armed conflicts.’

6
Ibid., para. 89. [...] Article 3 is a general clause covering all violations of humanitarian law not falling under Article 2 or

covered by Articles 4 or 5, more specifically: (i) violations of the Hague law on international conflicts; (ii) infringements of provisions of the
Geneva Conventions other than those classified as "grave breaches" by those Conventions; (iii) violations of common Article 3 and other
customary rules on internal conflicts; (iv) violations of agreements binding upon the parties to the conflict, considered qua treaty law, i.e.,

agreements which have not turned into customary international law.’

7
Ibid., para. 141 “It is by now a settled rule of customary international law that crimes against humanity do not require a

connection to international armed conflict.[...]"
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The International Criminal Tribunal for the former Yugoslavia. Trial Chamber, Prosecutor v Delalic et al.(Celebici case),

Judgement. Case No.: IT-96-21-T. 16 November 1998 para. 343.’[...] the principle of individual criminal responsibility of superiors for

failure to prevent or repress the crimes committed by subordinates forms part of customary international law.’
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Report of the Secretary-General on the establishment of the International Tribunal , para. 56. ‘A person in a position of

superior authority should, therefore, be held individually responsible for giving the unlawful order to commit a crime under the present statute.
But he should also be held responsible for failure to prevent a crime or to deter the unlawful behaviour of his subordinates. This imputed
responsibility or criminal negligence is engaged if the person in superior authority knew, or had reason to know, that his subordinates were
about to commit or had committed crimes and yet failed to take the necessary and reasonable steps to prevent or repress the commission of
such crimes or to punish those who had committed them.” Cited in Trial Chamber, Celebici Case, Judgement, para. 333.

25
Ibid., para. 334.
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26
Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties - Report Presented to the

Preliminary Peace Conference, Versailles, 29 March 1919, reprinted in 14 AJIL, 95 (1920), p. 121. /[...]a tribunal be established for the
prosecution of, inter alia, all'those who, ordered, or with knowledge thereof and with power to intervene, abstained from preventing or taking
measures to prevent, putting an end to or repressing violations of the laws or customs of war.” Cited.in Trial Chamber, Celebici Case,

Judgement, para. 335.

27
The French Ordinance of 28 August 1944, Concerning the Suppression of War Crimes, article 4 provided:” Where a

subordinate is prosecuted as the actual perpetrator of a war crime, and his superiors cannot be indicted as being equally responsible, they
shall be considered as accomplices in so far as they have organised or tolerated the criminal acts of their subordinates.” Cited in Trial
Chamber, Celebici Case, Judgement, para. 336.

28
The Chinese Law of 24 October 1946 article IX ,Governing the Trial of War Criminals, stated: ‘Persons who occupy a

supervisory or commanding position in relation to war criminals and in their capacity as such have not fulfilled their duty to prevent crimes
from being committed by their subordinates shall be treated as the accomplices of such war criminals.” Cited in Trial Chamber, Celebici

Case, Judgement, para. 337.
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29
In Re Yamashita, 327 US 1, 14-16 (1945). This case was brought before the Supreme Court on petition for writ of habeas

corpus, and presented the Court with the limited issue of whether the Military Commission in Manila possessed lawful jurisdiction to try
Yamashita. It was alleged that such jurisdiction was lacking, inter alia, on the ground-that the charges preferred against Yamashita failed to
allege a violation of the laws of war. In rejecting this contention the Court described “the gist of the charge” against Yamashita as one of an
unlawful breach of duty as an army commander to.control the operations of his command by permitting themto commit a number of

atrocities. Cited in Trial Chamber, Celebici Case, Judgement, para. 338. see p.14 for more details.

0
United States v. Karl Brandt et al., Vol. Il, Trials of War Criminals before the Nurnberg Military Tribunals under Control Council

Law No. 10, (U.S. Govt. Printing Office: Washington 1950) 186, (hereafter “TWC”) p. 212 (relating to the criminal responsibility of the accused
Schroeder). ‘the law of war imposes on a military officer in a position of command an affirmative duty to take such steps as are within his
power and appropriate to the circumstances to control those under his command for the prevention of acts which are violations of the law of
war.” See also the tribunal’s finding in relation to the accused Handloser, ibid., p. 207. Cited in Trial Chamber, Celebici Case, Judgement,

para. 338.

31
United States v. Wilhelm List et al., Vol. XI, TWC, 1230, 1303." a corps commander must be held responsible for the acts of his

subordinate commanders in carrying out his orders and for acts which the corps commander knew or ought to have known about.” Cited in

Trial Chamber, Celebici Case, Judgement, para. 338.
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1) AlenwIneinauigeiisni’

32
United States v Wilhelm von Leeb et al., Vol. XI, TWC, 462, 512. ‘[ulnder basic principles of command authority and

responsibility, an officer who merely stands by while his subordinates execute a criminal order of his superiors which he knows is criminal
violates a moral obligation under international law. By doing nothing he cannot wash his hands of international responsibility.” Cited in Trial
Chamber, Celebici Case, Judgement, para. 338.

33
United States v. Soemu Toyoda, Official Transcript of Record of Trial, p. 5006." In the simplest language it may be said that

this Tribunal believes that the principle of command responsibility to be that, if this accused knew, or should by the exercise of ordinary
diligence have learned, of the commission by his subordinates, immediate or otherwise, of the atrocities proved beyond a shadow of a doubt
before this Tribunal or of the existence of a routine which would countenance such, and, by his failure to take any action to punish the
perpetrators, permitted the atrocities to continue, he has failed in his performance of his duty as a commander and must be punished.” Cited
in Trial Chamber, Celebici Case, Judgement, para. 339.

34
US Department of Army FM 27-10: The Law of Land Warfare (1956), para. 501. Cited in Trial Chamber, Celebici Case,

Judgement, para.341.
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35
The War Office, The Law of War on Land being Part Il of the Manual of Military Law (The War Office: London 1958), para. 631.

Cited in Trial Chamber, Celebici Case, Judgement, para.341.

SFRY Federal Secretariat for National Defence, Regulations Concerning the Application of International law to the Armed

forces of SFRY (1988) Art. 21, reprinted in M. Cherif Bassiouni's, The Law of the International Criminal Tribunal-for the Former Yugoslavia
(1996), p. 661.'The commander is personally responsible for violations of the law of war if he knew or could have known that his subordinate
units or individuals are preparing to violate the law, and he does not take measures to prevent violations of the law of war. The commander
who knows that the violations of the law of war took place and did not charge those responsible for the violations is personally responsible. In
case he is not authorized to charge them, and he did not report them to the authorized military commander, he would also be personally
responsible. A military commander is responsible as a participant or an instigator if, by not taking measures against subordinates who violate
the law of war, he allows his subordinate units to continue to commit the acts.” Cited in Trial Chamber, Celebici Case, Judgement, para.341.

37
The international law commission, Draft Code of Crimes against the Peace and Security of Mankind 1996 p. 34, Art. 6. Cited in

Trial Chamber, Celebici Case, Judgement, para.342.

38
The Rome Statute of the International Criminal Court. Art. 28(2) Cited in Trial Chamber, Celebici Case, Judgement,

para.342.
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9
CCDH/I/SR.64, in Official Records of the Diplomatic Conference on the Reaffirmation and Development of International

Humanitarian Law Applicable in Armed Conflicts (Swiss Federal Political Department: Bern 1978) (hereafter “Official Records”) Vol. IV, p. 315,

para. 61. cited in Trial Chamber, Celebici Case, Judgement, para. 340

40
CCDH/1/8R.71, in Official Records, Vol. IX, p. 399, para.2. cited in Trial Chamber, Celebici Case, Judgement, para. 340
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Appeal Chamber, Prosecutor v. Tihomir Blaskic, Judgement, para. 85. [...] the responsibility of a commander for his failure

to punish was recognised in customary law prior to the commission of crimes relevant to the Indictment. [...]'
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Garland, R. J. and Zaide S., The Complete Transcripts of the Proceedings of the International Military Tribunal for the Far East

in Twenty-Two Volumes(A Garland Series) (hereinafter “Tokyo War Crimes Trial”) , Garland Publishing Inc., 1981 p. 49,845 ‘Tojo “took no
adequate steps to punish offenders and to prevent the commission of similar offences in the future.” Cited in Appeal Chamber, Prosecutor v.

Tihomir Blaskic, Judgement, para. 81.
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U.S. v. Wilhelm von List et al., Trials of War Criminals before the Nuernberg Military Tribunals under Control Council Law No.

10 (United States Government Printing Office, 1950), vol. xi, p. 1272. ‘[...] his failure to terminate these unlawful killings and to take adequate
steps to prevent their recurrence constitutes a serious breach of duty and imposes criminal responsibility’ cited in Appeal Chamber,

Prosecutor v. Tihomir Blaskic, Judgement, para. 82. see p.54 for more details.

* The Bataan Death March was a war crime involving the forcible transfer of prisoners of war, with wide-ranging abuse and high
fatalities, by Japanese forces in the Philippines, in 1942, during World War II. In Japanese, it is known as Bat&n Shi no KOshin (/\ g -

> ﬁEa) ?i'iﬁ) meaning the same. In late 1941, Japan simultaneously invaded several southeast Asian countries, including the
Philippines. Most of the Filipino and United States forces defending the country were rapidly overrun or forced to retreat. A significant
proportion of the Allied forces made a stand on the Bataan Peninsula. (The pronunciation of the place name used in its vicinity is bah-tah-
‘ahn, but in English discussions of this subject it is almost invariably buh-TAHN.) Approximately 70,000 Filipino and US soldiers, commanded
by Major General Edward P. King, Jr. formally surrendered to the Japanese, under General Masaharu Homma, on April 9, 1942, which forced
Japan to accept emaciated captives outnumbering them. Due to a shortage of trucks, captives were forced to march, beginning the following

day, about 100 kilometers north to Nueva Ecija to Camp O'Donnell, a prison camp. There was also a shortage of food. Prisoners of war were
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beaten randomly and denied food and water for several days. Those who fell behind were executed through various means: shot, beheaded
or bayonetted. The commonly-used Japanese "sun treatment" forced a captive to sit silently.in the humid April sun without water or even the
shade of his helmet. Meanwhile, Allied forces elsewhere in the Philippines fought on, and the column of prisoners marching from Bataan was
accidentally shelled by US guns defending Corregidor to screen the Japanese artillery movements. Packed into boxcars to travel from San
Fernando to Capas, the number of prisoners was further diminished by malaria, heat, dehydration and dysentery. These problems persisted
at Camp O'Donnell. About ten thousand perished while others were able to escape; approximately 54,000 reached the camp. On June 6,
1942 the Filipino soldiers were granted amnesty and released, while the American prisoners were moved to another camp at Cabanatuan.
Many of the survivors were later sent to prison camps in Japan, Korea, and Manchuria in prisoner transports known as "Hell Ships." After the
surrender of Japan in 1945, Homma was convicted by an Allied commission of war crimes, including the atrocities of the death march out of
Bataan, and the atrocities at O'Donnell and Cabanatuan that followed, and executed on April 3, 1946 outside Manila. Every year, the
captured soldiers are honored on Bataan Day (9 April), also known as the "Day of Valor" (Araw ng Kagitingan), which is a Philippine national

holiday. There is a shrine in Bataan commemorating this event.

46
Tokyo War Crimes Trial, pp. 49,845-49,846. cited in Appeal Chamber, Prosecutor v. Tihomir Blaskic, Judgement, para. 81.

47
Tokyo War Crimes Trial, p. 49,847. cited in Appeal Chamber, Prosecutor v. Tihomir Blaskic, Judgement, para. 81.

U.S. v. Wilhelm von List et al., Trials of War Criminals before the Nuernberg Military Tribunals under Control Council Law No.

10 (United States Government Printing Office, 1950), vol. xi, p. 1271. ‘a commanding general of occupied territory is charged with the duty of
maintaining peace and order, punishing crime, and protecting lives and property within the area of his command.’ cited in Appeal Chamber,
Prosecutor v. Tihomir Blaskic, Judgement, para. 82. see p.54 for more details.

49
Appeal Chamber, Prosecutor v. Tihomir Blaskic, Judgement, para. 82.
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Protocol additional to the Geneva convention of 12 August 1949, and relating to the protection of victims of international

armed conflicts (Protocol 1), 1977. article 87 “The High Contracting Parties and Parties to the conflict shall require any commander who is
aware that subordinates or other persons under his control are going to commit or have committed a breach of the Conventions or of this
Protocol, to initiate such steps as are necessary to prevent such violations of the Conventions or this Protocol, and, where appropriate, to
initiate disciplinary or penal action against violators thereof.”

51
Appeal Chamber, Prosecutor v. Tihomir Blaskic, Judgement, para. 83.
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Ibid., para. 84.
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Prosecutor v. Hadzihazanovic et al., Case No. IT-01-47-AR72, Decision on Interlocutory Appeal Challenging Jurisdiction in

Relation to Command Responsibility, 16 July 2003, Appeals Chamber, para. 51. [...] an accused cannot be charged under Article 7(3) of
the Statute for crimes committed by a subordinate before the said accused assumed command over that subordinate.[...] this Tribunal can
impose criminal responsibility only if the crime charged was clearly established under customary law at the time the events in issue occurred.

In case of doubt, criminal responsibility cannot be found to exist, thereby preserving full respect for the principle of legality.’
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Ibid., para. 45.

56
International Criminal Court Statute, article 28 Responsibility of commanders and other superiors. ‘In addition to other grounds

of criminal responsibility under this Statute for crimes within the jurisdiction of the Court:
(a) A military commander or person effectively acting as a military commander shall be criminally responsible for crimes within

the jurisdiction of the Court committed by forces under his or her effective command and control, or effective authority and

control as the case may be, as a result of his or her failure to exercise control properly over such forces, where:
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Commission) TWN197NWATIN 48 52199 TUT 6 WoHNIANDY 26 HuIe 1996 g1

v o o

“UANANNFUR AN Besa U ARAN SIS ALTRyTNIN IR feeFURnd LN

@ o o

¥ [ A o Z’/ o a ¥ i’/ 14 a
Bunstlasniuvreduden1angsninuRATagE 16 muummuﬂmgﬂ LARNT ALY A LU

Q| o

N1R71 86 18N Additional Protocol |

(i)  That military commander or person either knew or, owing to the circumstances at the time, should have known

that the forces were committing or about to commit such crimes; and

(i) That military commander or person failed to take all necessary and reasonable measures within his or her
power to prevent or repress their-commission or to submit-the matter to the competent authorities for investigation

and prosecution.

57
Protocol additional to the Geneva convention of 12 August 1949, and relating to the protection of victims of international armed

conflicts (Protocol 1), 1977. article 86(2) “[t]he fact that a breach of the Conventions or of this Protocol was committed by a subordinate does
not absolve his superiors from penal or disciplinary responsibility, as the case may be, if they knew, or had information which should have
enabled them to conclude in the circumstances at the time, that he was committing or was going to commit such a breach and if they did not
take all feasible measures within their power to prevent or repress the breach.”

58
Prosecutor v. Hadzihazanovic et al., Case No. IT-01-47-AR72, Decision on Interlocutory Appeal Challenging Jurisdiction in

Relation to Command Responsibility, 16 July 2003, Appeals Chamber, para. 47.

59
International Law Commission, Yearbook of the International Law Commission (1996), Vol. II, Part Two, Report of the

Commission to the General Assembly on the work of its forty-eighth session (A/51/10), p. 25 '[t]he principle of individual criminal
responsibility under which a military commander is held responsible for his failure to prevent or repress the unlawful conduct of his
subordinates is elaborated in article 86 of Protocol I'. cited in Prosecutor v. Hadzihazanovic et al., Case No. IT-01-47-AR72, Decision on

Interlocutory Appeal Challenging Jurisdiction in Relation to Command Responsibility, 16 July 2003, Appeals Chamber, para. 48.
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Appeal, Celebici case , Judgment, para. 237. '[...] the criminal offence based on command responsibility is defined in Article

86(2) only.” Cited in cited in Prosecutor v. Hadzihazanovic et al., Case No. IT-01-47-AR72, Decision on Interlocutory Appeal Challenging
Jurisdiction in Relation to Command Responsibility, 16 July 2003, Appeals Chamber, para. 48.

61
International Law Commission, Draft code of the crimes against peace and security of mankind, 1996. Article 6 “The fact that

a crime against the peace and security of mankind was committed by a subordinate does not relieve his superiors of criminal responsibility, if
they knew or had reason to know, in the circumstances at the time, that the subordinate was committing or was going to commit such a crime
and if they did not take all necessary measures within their power to prevent or repress the crime.” Cited in cited in Prosecutor v.
Hadzihazanovic et al., Case No. IT-01-47-AR72, Decision-on Interlocutory Appeal Challenging Jurisdiction in Relation to Command
Responsibility, 16 July 2003, Appeals Chamber, para. 49.

62
Prosecutor v. Hadzihazanovic et al., Case No. IT-01-47-AR72, Decision on Interlocutory Appeal Challenging Jurisdiction in

Relation to.Command Responsibility, 16 July 2003, Appeals Chamber,. para. 49.

United States v. Wilhelm List, et al., Trials of War Criminals Before the Nuernberg Military Tribunals Under Control Council Law

No. 10, Vol. XI, p. 1279-1280 (“Kuntze case”). In relation to the alleged mistreatment of Jews and others occurring within the area under
Kuntze’s command, the military tribunal stated: “The foregoing evidence shows the collection of Jews in concentration camps and the killing
of one large group of Jews and gypsies shortly after the defendant assumed command in the Southeast by units that were subordinate to
him. The record does not show that [Kuntze] ordered the shooting of Jews or their transfer to a collecting camp. The evidence does show that
he had notice from the reports that units subordinate to him did carry out the shooting of a large group of Jews and gypsies.... He did have
knowledge that troops subordinate to him were collecting and transporting Jews to collecting camps. Nowhere in the reports is it shown that
[Kuntze] acted to stop such unlawful practices. It is quite evident that he acquiesced in their performance when his duty was to intervene to
prevent their recurrence. We think his responsibility for these unlawful acts is amply established by the record.” Cited in cited in Prosecutor v.
Hadzihazanovic et al., Case No. IT-01-47-AR72, Decision on Interlocutory Appeal Challenging Jurisdiction in Relation to Command

Responsibility, 16 July 2003, Appeals Chamber, para. 50. see p.54 for more details.
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Prosecutor v. Hadzihazanovic et al., Case No. IT-01-47-AR72, Decision on Interlocutory Appeal Challenging Jurisdiction in

Relation to Command Responsibility, 16 July 2003, Appeals Chamber, para. 51.



70

v o v a

= = | v =KX A < % o ¥
ﬂg‘wmmwamﬂizmmizmwﬂizmﬂ RLIEUAINAITNLNUIHTNAL EyﬂWVLNIF]@\‘I?‘LI Al

ddy 1= Y o o dl a a d?
mmumiﬁziumgumﬂmmmmm:mm‘nmanm@mmmﬁ@ﬂuﬂmmmm

=

AN HNARTUUIAANINH TN [N AN AT LR ATRTNALT TN

stuuiuedwlauazusiazguuuianiugnangunnaiiuednels delilazlfnannns

o o o

UszifuanuzaesnanAuiLiaresdiAuTmn Tun1zanudnudsanidee1gaseau

o

meludssne satl

¥ e o L™

3.3 AMNFURANINB YLD UIIALLIUTA LA NI ALEIAIANIRIDI9E

meludszwna (Command responsibility in internal armed conflicts)
ANLRAresieALTyTIniedin lunguuigsendnalszmaaniloyminisacidin

npuansaspmn e iR svasdifiena lunstlasiunienszinentnne usddaslugag

FuNeFAeINANANTURAYNANARBE TLN19ZATNTAKENAIEAN1A991983TALITTNI N

o o

Uszmazaiunesaniinuetnininmansdmananuiuiavesdiieduiiyan luniozanu

o ¥ ¥ o o 4 { \ = = ~ !
°l|@LLENm'Jﬂﬂ’]@\‘]@quﬁﬁ‘gmll?g‘qu\jﬂ?gW]ﬂLﬂu@quﬁu\‘]T@Qﬂgﬁﬂ’]ﬂ@qﬁ\mﬂ‘izLWM?%MQ'N

@ o o

dszma  wsiludouaniniegradaniuinuesisautnya luandnudessdunialy

2

o ]

dszmadslaifimndaaumezdilitlsngnounnaaiadnenidnwsiinyals etnalsfn

@

o o

AnuzIRIMANANNTURRLesiTeALTT TwAnand audvssAune Tulssmaldgnuansli

dsngrulnaA1sinduafesdnAnmiana1uamIanneaiuuan AN A8

%

FiivAuTymAR Prosecutor v Enver HADZIHASANOVIC et'al.

AaaanszuInLssinAanngingaia”
AuzRaNsanssal  ARLAAN. IT-01-47  : 4uAn 16 July 2003
AARAUASIRRRMaIREINIAmMATIR BT UNANANNSURRY ATy
DECISION ON INTERLOCUTORY APPEAL CHALLENGING JURISDICTION IN
RELATION TO.COMMAND. RESPONSIBILITY
AR: Prosecutor v Enver HADZIHASANOVIC et al.

ANFRALATANTIDIAERANTUNENEFOL A 1eUANIN
« o a Y o e [ 1 =5 = = al
AMNSURATRE AT T T udIuulsraInguanaasalssindl (AaaALIaTY

al Ld L aay Qs L al o é’
LNAMUBINUAAY) °lum'51Jsu°l°nnum°mJ'mﬁum ﬂ‘i"]NVIgﬂﬂ‘é‘%Vl’]‘llueluﬂ'l’J$ﬂ’ﬂN
o ¥ v o a o 66
“IIﬂLLENﬂ’JElﬂ’]ﬂﬁﬂ’]'gﬁ‘3$ﬂﬂﬂ’]ﬂqluﬂ‘i‘$uﬂFl"

65
http://www.un.org/icty/cases-e/index-e.htm , see p.64 for more details
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Prosecutor v. Hadzihazanovic et al., Case No. IT-01-47-AR72, Decision on Interlocutory Appeal Challenging Jurisdiction in

Relation to Command Responsibility, 16 July 2003, Appeals Chamber, para. 31. ‘[...] command responsibility was at all times material to this

case a part of customary international law in its application to war crimes committed in the course of an internal armed conflict.’
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Prosecutor v. Dusko Tadic, Case No. IT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction

(“Tadic Jurisdiction Decision”), 2 October 1995, Appeals Chamber, para.134. cited in Prosecutor v. Hadzihazanovic et al., Case No. IT-01-
47-AR72, Decision on Interlocutory Appeal Challenging Jurisdiction in Relation to Command Responsibility, 16 July 2003, Appeals Chamber,
para. 11.

68
Prosecutor v. Hadzihazanovic et al., Case No. IT-01-47-AR72, Decision on Interlocutory Appeal Challenging Jurisdiction in

Relation to Command Responsibility, 16 July 2003, Appeals Chamber, para. 11.

69
See Corfu Channel, Merits, I.C.J. Reports 1949, p.22, and Military and Paramilitary Activities in and against Nicaragua, I.C.J.

Reports 1986, pp. 112 and 114. cited in Prosecutor v. Hadzihazanovic et al., Case No. IT-01-47-AR72, Decision on Interlocutory Appeal
Challenging Jurisdiction in Relation to Command Responsibility, 16 July 2003, Appeals Chamber, para. 13.

70
Tadic Jurisdiction Decision, para. 134. cited in Prosecutor v. Hadzihazanovic et al., Case No. IT-01-47-AR72, Decision on
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Trial Chamber, Celebici Case, Judgement, para. 346. [...JFrom the text of Article 7(3) it is thus possible to identify the

essential elements of command responsibility for failure to act as follows:

(i) the existence of a superior-subordinate relationship;

(i) the superior knew or had reason to know that the criminal act was about to be or had been committed; and

(iii) the superior failed to take the necessary and reasonable measures to prevent the criminal act or punish the perpetrator thereof.’

81
ICTY statute article 7(3) ‘The fact that any of the acts referred to in articles 2 to 5 of the present Statute was committed by a

subordinate does not relieve his superior of criminal responsibility if he knew or had reason to know that the subordinate was about to commit
such acts or had done so and the superior failed to take the necessary and reasonable measures to prevent such acts or to punish the

perpetrators thereof.’
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Trial Chamber, Celebici Case, Judgement, para. 400. ‘[...]The very existence of the principle of superior responsibility for

failure to punish, therefore, recognised under Article 7(3) and customary law, demonstrates the absence of a requirement of causality as a
separate element of the doctrine of superior responsibility.” see p.50 for more details.
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Trial Chamber, Celebici case, Judgement, para. 396.
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Appeal Chamber, Prosecutor v. Tihomir Blaskic, Judgement. para. 77. ‘The Appeals Chamber is [...] not persuaded by the

Appellant’s submission that the existence of causality between a commander’s failure to prevent subordinates’ crimes and the occurrence of
these crimes, is an element of command responsibility [...]' see p.58 for more details.
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Appeal Chamber, Prosecutor v. Tihomir Blaskic, Judgement. para. 73.
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Trial Chamber, Celebici Case, Judgement, para. 363. ‘[...] the applicability of the principle of superior responsibility in Article

7(3) extends not only to military commanders but also to individuals in non-military positions of superior authority.” see p.50 for more details.
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The International Criminal Tribunal for the former Yugoslavia. Trial Chamber, Prosecutor v. Milan Martic, Decision, Case

No. IT-95-11-1, 8 March 1996 (RP D170-D183), D175.
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Case, Judgement, para. 356.
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Commission of Experts Report, p.16 (Exhibit 39). cited.in Trial Chamber, Celebici Case, Judgement, para. 357.
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The Complete Transcripts of the Proceedings of the International Military Tribunal for the Far East, reprinted in R. John

Pritchard and Sonia Magbanua Zaide (eds.), The Tokyo War Crimes Trial, Vol. 20 (Garland Publishing: New York & London 1981) (hereafter
“Tokyo Trial Official Transcript”), 49,816. cited in Trial Chamber, Celebici Case, Judgement, para. 357.
* The Rape of Nanking has emerged during world war Il in China after invasion of japanese troops. Between December 1937

and March 1938 at least 369,366 Chinese civilians and prisoners of war were slaughtered by the invading troops. An estimated 80,000

women and girls were raped; many of them were then mutilated or murdered.
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Ibid., p. 49,791. cited in Trial Chamber, Celebici Case, Judgement, para. 357.
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Ibid., p. 49,831. cited in Trial Chamber, Celebici Case, Judgement, para. 358.
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1
Trial Chamber, Celebici Case, Judgement, para. 370.7[...]a position of command is indeed a necessary precondition for the

imposition of command responsibility. However, this statement must be qualified by the recognition that the existence of such a position
cannot be determined by reference to formal status alone. Instead, the factor that determines liability for this type of criminal responsibility is
the actual possession, or.non-possession,-of powers of control over the actions of subordinates. Accordingly, formal designation as a
commander should not be considered to be a necessary prerequisite for command responsibility to attach, as such responsibility may be

imposed by virtue of a person’s de facto, as well as de jure, position as a commander.” see p.50 for more details.

Trial Chamber, Celebici Case, Judgement, para. 377. [...] a superior, whether military or civilian, may be held liable under the

principle of superior responsibility on the basis of his de facto position of authority, the fundamental considerations underlying the imposition
of such responsibility must be borne in mind. The doctrine of command responsibility is ultimately predicated upon the power of the superior
to control the acts of his subordinates. A duty is placed upon the superior to exercise this power so as to prevent and repress the crimes
committed by his subordinates, and a failure by him to do so in a diligent manner is sanctioned by the imposition of individual criminal
responsibility in accordance with the doctrine. It follows that there is a threshold at which persons cease to possess the necessary powers of
control over the actual perpetrators of offences and, accordingly, cannot properly be considered their “superiors” within the meaning of

Article 7(3) of the Statute. While the Trial Chamber must at all times be alive to the realities of any given situation and be prepared to pierce
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1.2)  AnwnamuAuiluass (De facto)

such veils of formalism that may shield those individuals carrying the greatest responsibility for heinous acts, great care must be taken lest an

injustice be committed in holding individuals responsible for the acts of others in situations where the link of control is absent or too remote.’

3
Trial Chamber, Celebici Case, Judgement, para. 378. [...] in order for the principle of superior responsibility to be applicable,

it is necessary that the superior have effective control over the persons committing the underlying violations of international humanitarian law,
in the sense of having the material ability to prevent and punish the commission of these offences. With the caveat that such authority can
have a de facto as well as a de jure character, the Trial Chamber accordingly shares the view expressed by the International Law
Commission that the doctrine of superior responsibility extends to civilian superiors only to the extent that they exercise a degree of control

over their subordinates which is similar to that of military commanders.’
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Tokyo Trial Official Trar% 49,8201 (émphasis éﬂﬁg‘!).‘éited in Trial Chamber, Celebici Case, Judgement, para. 368. In
- 1€ \ i
June 1943, Muto became commander of the 2nd Impgﬁgﬁuardsi-@vypﬂin Sumatra. He was transferred to the Philippines in October where

he was appointed chief of staff to General moyﬂ)ﬁ:}’?ﬁ?@hita. AW@% thrutaIIy murdered thousands of Philippine civilians,
4 i I
although records of such murders have remained obscure: After the Second World War, Muto was arrested and charged with war crimes. He

was eventually convicted and executed by haug‘lr’\’g;o‘f}‘b"gcembel" \%WQ:_

Hessler, Command Responsibility for War Crimes, 82 Yale Law Journal, 1274 (1973) n.12. cited in Trial Chamber, Celebici

Case, Judgement, para. 376. see p.86 for more details.

6
United States v. Wilhelm List et al., Vol. XI, TWC, 1230, 1260. cited in Trial Chamber, Celebici Case, Judgement, para. 372.

see p. 54 for more details.

7
United States v Wilhelm.von Leeb et al;; Vol. XI, TWC, 462, 512. cited.in Trial. Chamber, Celebici Case, Judgement, para. 373.

see p. 55 for more details.

8
United States v. Soemu Toyoda, Official Transcript of Record of Trial, p..5012. cited in Trial Chamber, Celebici Case,

Judgement, para. 373. ‘Admiral Toyoda is charged with violation of the laws and customs of war whilst holding the appointments of
Commander-in-Chief of the Yokosuka Naval District, the Combined Fleet, the Combined Naval Forces, the Naval Escort Command as well as
when Chief of the Naval General Staff, all these appointments being held for varying periods of time between the 21st of May, 1943, until

shortly after the conclusion of the Pacific War” (Toyoda case, Official Transcript of Record of Trial, p. 5008). see p.55 for more details.

9
United States v. Oswald Pohl et al, Vol. V, TWC, 1052-53. cited in Trial Chamber, Celebici Case, Judgement, para. 374.

Oswald Pohl and seventeen other members of WVHA (Economic and Administrative Office) charged with war crimes against POWs in
concentration camps which WVHA controlled after spring of 1942. 15 defendants convicted, 3 acquitted. Three defendants were sentenced

to death, the rest to prison terms. TRIAL DATES (Opening statements to verdict.) Apr. 8, 1947 to Nov. 3, 1947

10
The Government Commissioner of the General Tribunal of the Military Government for the French Zone of Occupation in

Germany v. Herman Roechling and Others, Indictment and Judgement of the General Tribunal of the Military Government of the French Zone
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of Occupation in Germany, Vol. XIV, TWC, Appendix B, 1075, 1092. cited in Trial Chamber, Celebici Case, Judgement, para. 376. see p.

87 for more details.

1
Commentary to the Additional Protocols, para. 3555. cited in Trial Chamber, Celebici Case, Judgement, para. 371.

12
Ibid.
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Trial Chamber, Prosecutor v. Dario Kordic et al., Judgement, para. 418. ‘A starting point will be the official position held by

the accused. [...]’

16
Ibid., para. 421. ‘The capacity to sign orders will be indicative of some authority.[...].

17
Ibid., para. 424. ‘A superior status, when not clearly spelled out in an appointment order, may be deduced though an analysis

of the actual tasks performed by the accused in question.[...]Evidence that an accused is perceived as having a high public profile,
manifested through public appearances and statements, and thus as exercising some authority, may be relevant to the overall assessment of

his actual authority although not sufficient in itself to establish it, without evidence of the accused’s overall behaviour towards subordinates
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and his duties. Similarly, the participation of an accused in high-profile international negotiations would not be necessary in itself to
demonstrate superior authority. While in the case of military commanders, the evidence of external observers such as international monitoring
or humanitarian personnel may be relied upon, in the case of civilian leaders evidence of perceived authority may not be sufficient, as it may
be indicative of mere powers of influence in the absence of a subordinate structure.’
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Ibid., para. 418.

19
Ibid., para. 419.
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Sandoz,Y., Swinarski,C., Zimmermann,B. Commentary on the additional protocol of 8 June 1977 to the Geneva Conventions

of 12 August 1949. Geneva: Martinus Nijhoff. 1987.
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ICRC Commentary (Additional Protocol 1), para. 3553 under Article 87. cited in Trial Chamber, Prosecutor v. Dario Kordic et

al., Judgement, para. 420.
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Ministries case (USA v. Von Weizsaecker), 14 Trials of War Criminals before the Nuremberg Military Tribunals under Control

Council Law No.10 (1952), p. 693. cited in Trial Chamber, Prosecutor v. Dario Kordic et al., Judgement, para. 421.
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Trial Chamber, Prosecutor v. Dario Kordic et al., Judgement, para. 421.
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(The Mental Element Articulated by the ICTY Statute)
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24
Trial Chamber, Celebici Case, Judgement, para. 383. The doctrine of superior responsibility does not establish a standard of

strict liability for superiors for failing to prevent or punish the crimes committed by their subordinates.[...Jsuperior may possess the mens rea
required to incur criminal liability where:

(1) he had actual knowledge, established through direct or circumstantial evidence, that his subordinates were committing or about to
commit crimes referred to under Article 2 to 5 of the Statute, or

(2) where he had in his possession information of a nature, which at the least, would put him on notice of the risk of such offences by
indicating the need for additional investigation in order to ascertain whether such crimes were committed or were about to be committed by

his subordinates. see p.50 for more details.
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Trial Chamber, Celebici Case, Judgement, para. 386. [...]in the absence of direct evidence of the superior’'s knowledge of

the offences committed by his subordinates, such knowledge cannot be presumed, but must be established by way of circumstantial

evidence.[...] see p.50 for more details.
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26
Trial of General Tomoyuki Yamashita, Vol IV, Law Reports, p. 94 (footnote and emphasis in original omitted and emphasis

added). ‘the crimes which were shown to have been committed by Yamashita's troops were so widespread, both in space and in time, that
they could be regarded as providing either prima facie evidence that the accused knew of their perpetration, or evidence that he must have
failed to fulfil a duty to discover the standard of conduct of his troops.’ cited in Trial Chamber, Celebici Case, Judgement, para. 384. see p.
14 for more details.

27
Commentary to the Additional Protocols, paras. 3546-8, n.39 with further reference to the trials of Takashi Sakai, Kurt Student,

Kurt Meyer and Karl Rauer. cited in Trial Chamber, Celebici Case, Judgement, para. 385.

28
United States v Wilhelm von Leeb et al., Vol. XI, TWC, 462, 568. ‘the numerous reports of illegal executions which were made to

his headquarters “must be presumed” to have been brought to his attention.” cited in Trial Chamber, Celebici Case, Judgement, para. 385.
see p. 55 for more details.

29
United States v Wilhelm von Leeb et al., Vol. XI, TWC, pp. 547-49. cited in Trial Chamber, Celebici Case, Judgement, para.

385.

30
Commission of Experts Report, p. 17 (Exhibit 39). cited in Trial Chamber, Celebici Case, Judgement, para. 386.
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31
Trial Chamber, Celebici Case, Judgement, para. 393. [...]Ja superior can be held criminally responsible only if some specific

information was in fact available to him which would provide notice of offences committed by his subordinates. This information need not be
such that it by itself was sufficient to compel the conclusion of the existence of such crimes. It is sufficient that the superior was put on further
inquiry by the information, or, in other words, that it indicated the need for additional investigation in order to ascertain whether offences were
being committed or about to be committed by his subordinates. This standard, which must be considered to reflect the position of customary
law at the time of the offences alleged in the Indictment, is accordingly controlling for the construction of the mens rea standard established

in Article 7(3) [...]." see p.50 for more details.
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Draft Additional Protocols to the Geneva Conventions of 12 August 1949 — ICRC, in Official Records, Vol. |, Part Three, p. 25.
cited in Trial Chamber, Celebici Case, Judgement, para. 391.

33
CDDH/1/3086, in Official Records, Vol. Ill, p. 328. cited in Trial Chamber, Celebici Case, Judgement, para. 391.

34
Protocol additional to the Geneva convention of 12 August 1949, and relating to the protection of victims of international armed

conflicts (Protocol 1), 1977. article 86(2)
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35
Bothe,M., Partsch,K,J., Solf, W,A., Commentary on the Two 1977 Protocols Additional to the Geneva Conventions of 1949

(Martinus Nijhoff: The Hague 1982) (hereafter “Bothe Commentary”) p. 525. cited in Trial Chamber, Celebici Case, Judgement, para. 392.

36
Thus the French representative, insisting on the French text remaining as drafted, declared that “[a]ny resulting difference

between the two texts would at least not be a difference of substance.” Similarly the Canadian delegate stated that the English text amounted
to saying in legal terms precisely what the French text said. See CCDH/I/SR.61, in Official Records, Vol. IX, p. 278, paras. 56 and 57. cited in

Trial Chamber, Celebici Case, Judgement, para. 392.
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37
Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 332. [...] if a commander has exercised due diligence in the

fulfilment of his duties yet lacks knowledge that crimes are about to be or have been committed, such lack of knowledge cannot be held
against him. However, taking into account his particular position of command and the circumstances prevailing at the time, such ignorance
cannot be a defence where the absence of knowledge is the result of negligence in the discharge of his duties: this commander had reason

to know within the meaning of the Statute.  see p.58 for more details.
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1) uﬁﬂﬂgumﬂﬁmﬁmﬂmwmﬁwdwﬂ@xmﬂmzfm@@ﬂiﬂ@ (International
Military Tribunal for the Far East)™

2) AnuwinaasgRnINE luaR Wit (Toyoda case)™

38
Tokyo Trial Official Transcript, p. 48,444-48,445 (emphasis added). ‘It is the duty of all those on whom responsibility rests to

secure proper treatment of prisoners and to prevent their ill treatment by establishing and securing the continuous and efficient working of a
system appropriate for these purposes. Such persons fail in this duty and become responsible for ill treatment of prisoners if:

(1) They fail to establish such a system.

(2) If having established such a system, they fail to secure its continued and efficient working. Each of such persons has a duty to ascertain
that the system is working and if he neglects to do so he is responsible. He does not discharge his duty by merely instituting an appropriate
system and thereafter neglecting to learn of its application.

[..]

Nevertheless, such persons are not responsible if a proper system and its continuous efficient functioning be provided for and conventional
war crimes be committed unless:

(1) They had knowledge that such crimes were being committed, and having such knowledge they failed to take such steps as were within
their power to prevent the commission of such crimes in the future, or

(2) They are at fault in having failed to acquire such knowledge. /f such a person had, or should, but for negligence or supineness, have
had such knowledge he is not excused for inaction if his office required or permitted him to take any action to prevent such crimes. On the
other hand it is not enough for the exculpation of a person, otherwise responsible, for him to show that he accepted assurances from

others more directly associated with the control of the prisoners if having regard to the position of those others, to the frequency of reports of
such crimes, or to any other circumstances he should have been put upon further enquiry as to whether those assurances were true or
untrue’ and Ibid., p. 48,446 (emphasis added).” Army or Navy commanders can, by order, secure proper treatment and prevent ill treatment
of prisoners. So can Ministers of War and of the Navy. If crimes are committed against prisoners under their control, of the likely occurrence
of which they had, or should have had knowledge in advance, they are responsible for those crimes. If, for example, it be shown that within
the units under his command conventional war crimes have been committed of which he knew or should have known, a commander who
takes no adequate steps to prevent the occurrence of such crimes inthe future will be responsible for such future crimes.’ cited in Trial
Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 315.

39
U.S.A. v. Soemu Toyoda (emphasis added), Official Transcript of Record of Trial, p. 5008. ‘In the simplest language it may be

said that this Tribunal believes the principle of command responsibility to be that, if this accused knew, or should by the exercise of ordinary
diligence have learned, of the commission by his subordinates, immediate or otherwise, of the atrocities proved beyond a shadow of a doubt
before this Tribunal or of the existence of a routine which would countenance such, and, by his failure to take any action to punish the
perpetrators, permitted the atrocities to continue, he has failed in his performance of his duty as a commander and must be punished. In
determining the guilt or innocence of an accused, charged with dereliction of his duty as a commander, consideration must be given to many
factors. The theory is simple, its application is not. [...] His guilt cannot be determined by whether he had operational command,
administrative command, or both. If he knew, or should have known, by use of reasonable diligence, of the commission by his troops of
atrocities and if he did not do everything within his power and capacity under the existing circumstances to prevent their occurrence and
punish the offenders, he was derelict in his duties. Only the degree of his guilt would remain.” cited in Trial Chamber, Prosecutor v. Tihomir
Blaskic, Judgement., para. 316. The President of the Tribunal summarised the charges against Admiral Toyoda as follows: “He is charged
with violation of the laws and customs of war whilst holding the appointments of Commander-in-Chief of the Yokosuka Naval District, the

Combined Fleet, the Combined Naval Forces, the Naval Escort Command as well as when Chief of the Naval General Staff, all these
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appointments being held for varying periods of time between the 21st of May, 1943, until shortly after the conclusion of the Pacific War”
(Toyoda case, Official Transcript of Record of Trial, p. 5008). see p. 55 for more details.

40
U.S.A. v. Oswald Pohl et al., in Trials of War Criminals, Vol. V, p. 1055 (emphasis added) “Mummenthey’s assertions that he

did not know what was happening in the labor camps and enterprises under his jurisdiction does not exonerate him. /t was his duty to know”.
Cited in Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 317. see p. 94 for more details.

41
General Tribunal of the Military Government of the French Zone of Occupation in Germany, Judgement Rendered on 30 June

1948 in the Case versus Hermann Roechling and Others Charged With Crimes Against Peace, War Crimes and Crimes Against Humanity,
in Trials of War Criminals, Vol. XIV, Appendix B, p. 1088 (emphasis added). ‘it was his duty as the head to inquire into the treatment
accorded to the foreign workers and to the prisoners-of war whose employment in his war plants was, moreover, forbidden

by the rules of warfare, of which fact he must have been aware; that he cannot escape his responsibility by stating that the question had no
interest for him[.]' Cited in Trial Chamber, Prosecutor v. Tinomir Blaskic, Judgement., para. 318. see p. 87 for more details.

42
Superior Military Government Court of the French Occupation Zone in Germany, Judgement of 25 January 1949 in the Case

Versus Hermann Roechling and Others Charged with Crimes Against Peace, War Crimes, and Crimes Against Humanity. Decision on Writ of
Appeal Against the Judgement of 30 June 1948, in Trials of War Criminals, Vol. XIV, Appendix B, p. 1106 (emphasis added). ‘[n]o superior
may prefer this defense indefinitely; for it is his duty to know what occurs in his organization, and lack of knowledge, therefore, can only be
the result of criminal negligence . Cited in Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 318.

43
U.S.A. v. Wilhelm List et al., in Trials of War Criminals, Vol. XI, p. 1271 (emphasis added). ‘He is charged with notice of

occurrences taking place within that territory. He may require adequate reports of all occurrences that come within the scope of his power
and, if such reports are-incomplete or otherwise inadequate, he is obliged to require supplementary reports to apprize him of all the pertinent
facts. If he fails to require and obtain complete information;, the dereliction of duty rests upon him and he is in-no position to plead his own
dereliction as'a defense." Cited in Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 319. see p. 54 for more details.

44
U.S.A. v. Wilhelm von Leeb et al., in Trials of War Criminals, Vol. XI, p. 603. ‘Want of knowledge of the contents of reports

made to him is not a defense. Reports to commanding generals are made for their special benefit. Any failure to acquaint themselves with the
contents of such reports, or a failure to require additional reports where inadequacy appears on their face, constitutes a dereliction of duty
which he cannot use in his own behalf'., cited in Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 320. see p. 55 for more
details.

45
U.S.A. v. Wilhelm von Leeb et al., in Trials of War Criminals, Vol. XI, p. 543-544. ‘Criminality does not attach to every

individual in this chain of command from that fact alone. There must be a personal dereliction. That can occur only where the act is directly
traceable to him or where his failure to properly supervise his subordinates constitutes criminal negligence on his part. In the latter case it
must be a personal neglect amounting to a wanton, immoral disregard of the action of his subordinates amounting to acquiescence’. , cited in

Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 321.
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46
Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 322.

47
U.S. Department of Army, Field Manual No. 27-10, Law of Land Warfare, para. 501 (1956), cited in Parks p. 95. The British

Manual of Military Law employs exactly the same wording. Cf. Great Britain War Office, The Law of War on Land: Being Part 3 of the
Manual of Military Law, para. 631 (1958), cited in: L.C. Green, Command Responsibility in International Humanitarian Law, 5 Transnt'l L &
Contp Prbs 319, p. 343 (1995). ‘The commander is [...] responsible, if he had actual knowledge, or should have had knowledge, through
reports received by him or through other means, that troops or other persons subject to his control are about to commit or have committed a
war crime and he fails to use the means at his disposal to insure compliance with the law of war’. cited in Trial Chamber, Prosecutor v.
Tihomir Blaskic, Judgement., para. 323.

48
Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 324.
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Report *( the Commission of Inquiry into the Events at the Refugee Camps in Beirut,

49
Sandoz,Y., et al. (eds.), Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August

1949 (1986) , para. 3545, p. 1014. ‘the information includes reports addressed to [the superior], [...] the tactical situation, the level of training
and instruction of subordinate officers and their troops, and their character traits’, cited in Trial Chamber, Prosecutor v. Tihomir Blaskic,
Judgement., para. 328.

50
Ibid., para. 3541, p. 1011. cited in Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 329.

51
Ibid., para. 3560, p. 1022. cited in Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 329.

52
Final Report of the Commission of Experts, para. 59. ‘a commander has a duty to do everything reasonable and practicable

to prevent violations of the law. Failure to carry out such a duty carries with it responsibility’., cited in Trial Chamber, Prosecutor v. Tihomir
Blaskic, Judgement., para. 330.

53
Final Report of the Commission of Inquiry into the Events at the Refugee Camps in Beirut, February 7, 1983 (authorised

translation) , reproduced in 22 International Legal Materials 473-520 (1983). Although the Commission was not a criminal court, its

membership justifies attributing considerable weight to its findings. The Commission members were: Yitzhak Kahan, President of the
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Supreme Court, Commission Chairman; Aharon Barak, Justice of the Supreme Court; and Yona Efrat, Major General (Res.), Israel Defense

Forces. cited in Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 331.

54
Ibid., p. 35. ‘If the Chief of Staff did not imagine at all that the entry of the Phalangists into the camps posed a danger to the

civilian population, his thinking on this matter constitutes a disregard of important considerations that he should have taken into account. [...]
We determine that the Chief of Staff’s inaction [...] constitute[s] a breach of duty and dereliction of the duty incumbent upon the Chief of
Staff.’, cited in Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 331.

55
Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 332.
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56
Appeals Chamber, Celebici Case, Judgement.., para 241. [...] the interpretation given by the Trial Chamber to the standard

“had reason to know”, that is, a-superior will.be criminally responsible through the principles of superior responsibility-only if information was
available-to him which would have put him on notice of offences committed by subordinates. This is consistent with the customary law
standard of mens rea as existing at the time of the offences charged in the Indictment.” see p.50 for more details.

57
ILC Report, pp 37-38. ‘Article 6 provides two criteria for determining whether a superior is to be held criminally responsible for

the wrongful conduct of a subordinate. First, a superior must have known or had reason to know in the circumstances at the time that a
subordinate was committing or was going to commit a crime. This criterion indicates that a superior may have the mens rea required to incur
criminal responsibility in two different situations. In the first situation, a superior has actual knowledge that his subordinate is committing or is
about to commit a crime...In the second situation, he has sufficient relevant information to enable him to conclude under the circumstances
at the time that his subordinates are committing or are about to commit a crime....[t]he phrase ‘had reason to know’ is taken from the statutes
of the ad hoc tribunals and should be understood as having the same meaning as the phrase ‘had information enabling them to conclude’
which is used in the Additional Protocol I. The Commission decided to use the former phrase to ensure an objective rather than a subjective

interpretation of this element of the first criterion.’
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58
Appeal Chamber, Prosecutor v. Tihomir Blaskic, Judgement., para. 62. [...] the Celebici Appeal Judgement has settled the

issue of the interpretation of the standard of “had reason to know.” In that judgement, the Appeals Chamber stated that “a superior will be
criminally responsible through the principles of superior responsibility only if information was available to him which would have put him on
notice of offences committed by subordinates.” [...] There is no reason for the Appeals Chamber to depart from that position. The Trial
Judgement’s interpretation of the standard is not consistent with the jurisprudence of the Appeals Chamber in this regard and must be

corrected accordingly.” see p.58 for more details.
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United SETiHs v \Winesm Lisle al. Mol X1, TWC, 12300 1271 'ohargédasith notite of oocdrmences toking place within (hal
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¥ United Sates v Crswald Pohl @ al, TWC, Vol, V. p 1055, ‘Mummenthey's ntaersons thal be did nol know whal was happening
i 1he labor Camps ang enierprises under his junsdction does nol exonerade him. 11 was fus duly 1o know.”  ciled in Appeal Chamber,

C o owam ok Judgemenl., para 229, see p. B4 lor mong details,

63
The Gesornment Comme siongr of the Ganeral Trbunal of the Mtacy { .wonment for (he French Zone of Occupation in

termany v Harman Roechiing and Dihers, Judgment on Appaal to the Supenor Military Govemmant Count of the French Occupation Zone in
Germany, TWC, Vol XIV, Appendix B, p 113637 ... Jduty o keep himsell informed aboul Ihe treaiment of the deponees... Roechiing [...]
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respinsbie 0 1311 cled n Tnal Chambedr, Prosecutor v, Pavie Sirugar, Judgement , para. 374,

o4
High Command Case, 11 TWC 1, p 623, I finding The delénaan Hanis won Salmath responsible, thie miltany fibdnal held wnner

3 That “f appedes Ihatin none of Ihe documents of e esimany hierein that the defendant in anyway profested against or crderred (he
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Prosecutor v. Pavie Strugar, Judgement., para. 374, see p55 for more details.

The Tekyo Judgmenl, The International Mibary Tribunal for the Far East, Volume |, p 452. The International Military Tribunal for

the Far Eas! heid with respect 1o the defendant Kimura ihat “Thle fook no discipiinary measures of other sieps 1o prevent the commission ol
atrocines by ihe iroops under his command,” cited in Tral Chamber, Proseculer v. Pavie Strugar. Judgement., para, 374,

The Tokyo Judgment, The International Military Tribunal for the Far Easi. Violume |, p 448, The Tokyo judgment flound that the

eefendant Hirola “was derelict in his duly in not insistling before the Cabinel that immediate action be taken 1o pul an end 1o the alrocities.
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Appeal Chamber, Prosecutor v. Tihomir Blaskic , Judgement, para. 91 ‘[...]JAppeals Chamber considers that, in relation to a

particular count, it is not appropriate to convict under both Article 7(1) and Article 7(3) of the Statute. Where both Article 7(1) and Article 7(3)
responsibility are alleged under the same count, and where the legal requirements pertaining to both of these heads of responsibility are met,
a Trial Chamber should enter a conviction on the basis of Article 7(1) only and consider the accused'’s superior position as an aggravating

factor in sentencing.” see p. 58 for more details.
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The International Criminal Tribunal for the former Yugoslavia. Trial Chamber, Prosecutor v. Dario Kordic et al, Judgement.

Case No. IT-95-14/2-T 26 February 2001, paras 830-831, 836-837, 842-843 with respect to Mario Cerkez.

1
The International Criminal Tribunal for the former Yugoslavia. Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement. Case

No. IT-95-14-T 3 March 2000

12
The International Criminal Tribunal for the former Yugoslavia. Trial Chamber, Prosecutor v. Radislav Krstic, Judgement. Case

No. IT-98-33-T 02 August 2001, para. 652. ‘Although the elements of Article 7(3) have thus been fulfilled, the Trial Chamber will not enter a
conviction to that effect because in its view General Krstic’s responsibility for the participation of his troops in the killings is sufficiently

expressed in a finding of guilt under Article 7(1).’
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The International Criminal Tribunal for the former Yugoslavia. Trial Chamber, Prosecutor v. Milorad Krnojelac, Judgement.

Case No.: IT-97-25-T 15 March 2002, para. 496. ‘The Trial Chamber has already determined that the Accused incurred individual
responsibly for aiding and abetting the maintenance of the living conditions as acts of persecution pursuant to Article 7(1) of the Statute.1493

In the exercise of its discretion, the Trial Chamber considers it more appropriate to enter a conviction under Article 7(1) as stated earlier.’

14
Trial Chamber, Prosecutor v. Tihomir Blaskic, Judgement, para. 789.
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Trial Chamber, Kupreskic, Judgement, para 852, ‘The sentence to be imposed must reflect the inherent gravity of the

criminal conduct of the accused. The determination of the gravity of the crime requires a consideration of the particular circumstances of the

case, as well as the form and degree of the participation of the accused in the crime.’
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[...]

17
Appeal Chamber, Celebici case, Judgement, para. 732. [...] there are two aspects to an assessment of the gravity of

offences committed under Article 7(3) of the Statute:

(1) the gravity of the underlying crime.committed by the convicted person’s subordinate; and

(2) the gravity of the convicted person’s own conduct in failing to prevent or punish the underlying crimes.
[...] these two matters must be taken into account. As a practical matter, the seriousness of a superior’'s conduct in failing to prevent or
punish crimes must be measured to some degree by the nature of the crimes to which this failure relates. A failure to prevent or punish
murder or torture committed by a subordinate must be regarded as being of greater gravity than a failure to prevent or punish an act of
plunder, for example.” see p. 50 for more details.

18
Ibid., para. 735." It would be incorrect to state that, as a matter of law, responsibility for criminal conduct as a superior is less

grave than responsibility as the subordinate perpetrator.[...]’

19
Ibid., para. 739 '[...] such an ongoing failure to exercise the duties to prevent or punish, with its implicit effect of encouraging

subordinates to believe that they can commit further crimes with impunity, must be regarded as being of significantly greater gravity than

isolated incidents of such a failure. [...]'
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Ibid., rule 54. General Rule
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Ibid., rule 57. Procedure after Arrest
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Trial Chamber, Celebici Case, Judgement, para. 1290.’Pursuant to Article 27 of the Statute and Rule 103 of the Rules,

Zdravko Mucic, Hazim Delic and Esad Landzo shall each serve their sentence in a State designated by the President of the International
Tribunal from a list of States who have indicated to the Security Council their willingness to accept convicted persons. The transfer of Zdravko
Mucic, Hazim Delic and Esad Landzo to the designated State or States shall be effected as soon as possible after the time-limit for appeal
has elapsed. In the event that notice of appeal is given, the transfer of the person or persons in respect of whom such notice has been given
shall instead be effected as soon as possible after the Appeals Chamber has determined the appeal. Until that time, in accordance with the
provisions of Rule 102, Zdravko Mucic, Hazim Delic and Esad Landzo, are to remain in the custody of the International Tribunal.” see p. 50

for more details.
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No. | Name Former title Initial appearance Judgement
1 Dusko TadiC Police officer & SDS official 26 April 1995 7 May 1997
Zejnil Delali¢ Commander, Special Tactical Group | 9 May 1996 16 November1998
(acquitted)
2 Zdravko MuciC Commander, Celebici Camp 11 April 1996
Hazim Deli¢ Deputy Commander, Celebici Camp | 18 June 1996 16 November 1998
Esad LandZo Camp Guard 18 June 1996
3 Anto Furundiija Commander Military Police, HVO 19 December 1997 10 December 1998
4 Zlatko Aleksovski Prison Commander 29 April 1997 25 June 1999
5 Goran JelisiC* Luka Camp staff 26 January 1998 14 December 1999
(acquitted of
genocide but
pleaded guilty on
other counts; see
below)
Dragan Papié Member HVO 8 October 1997 14 January 2000
(acquitted)
Zoran Kupreékié HVO soldier 8 October 1997
6 Mirjan Kupreékié HVO soldier 8 October 1997
Viatko KupreskiC HVO soldier 16 January 1998 14 January 2000
Drago Josipovi¢ HVO soldier 8 October 1997

Viadimir SantiC

Military Police Commander

8 October 1997
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7 Tihomir BlaskiC HVO Colonel 3 April 1996 3 March 2000
8 Dragoljub Kunarac | Commander VRS 9 March 1998
Radomir KovaC Sub-Commander, 8 Military Police 4 August 1999
Zoran Vukovi€ Sub-Commander, Military Police 29 December 1999 22 February 2001
9 Dario Kordi¢ President HDZ-BiH
Mario Cerkez HVO Commander 8 October 1997 26 February 2001
10 Radislav Krsti¢ Deputy Commander VRS 7 December 1998 2 August 2001
DrinaCorps
No. | Name Former title Initial appearance Judgement
11 Miroslav KvoCka Commander Omarska Camp 14 April 1998
Milojica Kos Shift Commander 2 June 1998
Dragoljub PrcaC Deputy Commander, Omarska 10 March 2000
Miadjo Radi¢ Shift Commander 14 April 1998
Zoran Zigié Detention camp staff 20 April 1998 2 November 2001
12 Milorad Krnojelac Commander KP Dom Camp 18 June 1998 15 March 2002
13 Mitar Vasiljevié Paramilitary 28 January 2000 29 November 2002
14 Miaden NaletiliC KB Commander (paramilitary) 24 March 2000
Vinko MartinoviC ATG Commander 12 August 1999 31 March 2003
15 Milomir StakiC President, Municipal Assembly, 28 March 2001 31 July 2003
Prijedor
16 Blagoje simi¢ President, SDS Bosanski Samac 15 March 2001
Miroslav TadiC Chairman, Bosanski Samac
“Exchange Commission” 16 17 February 1998
Simo Zari¢ Commander 26 February 1998 17 October 2003
17 Stanislav Gali¢ Commander, Sarajevo Romanija 29 December 1999 5 December 2003
Corps
18 Radoslav Brdanin Member of Serbian DemocraticParty | 12 July 1999 1 September 2004
of BiH
19 Vidoje BlagojeviC Commander, Bratunac Brigade,VRS | 16 August 2001
Dragan JokiC Chief Engineer, Zvornik Brigade,VRS. | 21 August 2001 17 January 2005
(convicted)
20 Pavle Strugar Commander, 2nd OperationalGroup, | 25 October 2001 31 January 2005

JNA

(convicted)
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No. | Name Former title Initial appearance Judgement
1 DraZen Soldier 31 May 1996 29 November 1996
Erdemovi¢
2 Goran Jelisi¢* Luka Camp staff 26 January 1998 14 December 1999
(tried and acquitted
on another charge)
3 Stevan TodoroviC Chief of Police, 30 September 1998 31 July 2001
Bosanski Samac
No. | Name Former title Initial appearance Judgement
4 Dusko Sikirica Commander, Keraterm Camp 7 July 2000 13 November 2001
Damir DoSen Shift Commander 1 November 1999 (guilty pleas entered
Dragan Kolundiija Shift Commander 14 June 1999 after 6 months of trial)
5 Milan SimiC President, Executive Board, 17 February 1998 17 October 2002
Bosanski Samac
6 Biljana PlavsiC Acting President 11 January 2001 27 February 2003
“Serbian Republic” of BiH
7 Predrag Banovi¢ Guard, Keraterm Camp 16 November 2001 28 October 2003
8 Momir Nikoli¢ Captain VRS 3 April 2002 2 December 2003
9 Dragan ObrenoviC Deputy Commander, 18 April 2001 10 December 2003
1st Zvornik Infantry Brigade
10 Dragan Nikoli¢ Commander, SusSica Detention 28 April 2000 18 December 2003
Camp Detention Camp
11 Ranko Ceéié Luka Camp staff 20 June 2002 11 March 2004
12 Miodrag JokiC Admiral, VPS 14 November 2001 18 March 2004
13 Miroslav DeronjiC President, Bratunac Crisis Staff 28 April 2000 18 December 2003
14 Darko Mrda Special Police Officer 17 June 2002 31 March 2004
15 Milan BabiC President, SAO, Krajina 26 November 2003 29 June 2004
16 Miroslav Bralo Member, HVO Special 15 November 2004 pending Forces

Total persons: 18.
Abbreviations:
ABIH

BiH

FYROM

“Herceg-Bosna”

Army of Bosnia and Herzegovina
Bosnia and Herzegovina
Former Yugoslav Republic of Macedonia

Croatian Republic of Herceg-Bosna




HVO Croatian Defence Council

JNA Yugoslav People’s Army

KLA Kosovo Liberation Army

RS Republika Srpska

“RSK” Republic of Serbian Krajina

SRS Serbian Radical Party

VRS Bosnian Serb Army

VJ Armed Forces of the Federal Republic of Yugoslavia

o

167

dmSumsdedifdesgnas Inyaudiiminevesma ICTY Tuswanludszma e

]
=1

G

v
= a

2
q AldanuanaseeusuddeignasInyiiy  a Jun 21 Gauieu 2006 lasinsaada

£ Q

T EA 4 2
1n Tnwioiaay Tnyamd o naMeau 22 auaalsingeazdeaaadl

M3197 5 yaaesgazPeAN INVHAINEIVANIUNTIDMNAANING

V9371 ICTY & 21 NUIBY 2006

Uszmansign

170 Iny

21 Dragan Nikolic Goran Jelisic and Milorad Krnojelac

DOAINTY Dusko Sikirica, Mitar Vasiljevic, Dario Kordic and
Zoran Zgic

REEUY Dusko Tadic and DragoljubKunarac

au Viadimir santic and Darke MrCla

uosIg Zoran Vukovic, RadomirKovac and Dragan Obrenovic

AU Biljana Plavsic and Miroslav Deronjic

Wunaud Hazim Delic and Esad Landzo

AT Ranko cesic

WS ure Predrag Banovic and Mialo Radic
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3
Rome Statute, Article 112 Assembly of States Parties

1.An Assembly of States Parties to this Statute is hereby established. Each State Party shall have one representative in the Assembly who
may be accompanied by alternates and advisers. Other States which have signed this Statute or the Final Act may be observers in the
Assembly.
2.The Assembly shall:

(a) Consider and adopt, as appropriate, recommendations of the Preparatory Commission;

(b)  Provide management oversight to the Presidency, the Prosecutor and the Registrar regarding the

administration of the Court;

(c) Consider the reports and activities of the Bureau established under paragraph 3 and take appropriate action in

regard thereto;

(d) Consider and decide the budget for the Court;

(e) Decide whether to alter, in accordance with article 36, the number of judges;

(f)  Consider pursuant to article 87, paragraphs 5 and 7, any question relating to non-cooperation;

(g) Perform any other function consistent with this Statute or the Rules of Procedure and Evidence.

3.(a) The Assembly shall have a Bureau consisting of a President, two Vice-Presidents and 18 members elected by the Assembly for

three-year terms.

(b)  The Bureau shall have a representative character, taking into account, in particular, equitable geographical distribution and the

adequate representation of the principal legal systems of the world.

(c) The Bureau shall meet as often as necessary, but at least once a year. It shall assist the Assembly in the discharge of its

responsibilities.

4.The Assembly may establish such subsidiary bodies as may be necessary, including an independent oversight mechanism for inspection,

evaluation and investigation of the Court, in-order to enhance its efficiency and economy.

5.The President of the Court, the Prosecutorand-the Registrar or their representatives-may- participate, as-appropriate; in meetings of the

Assembly and of the Bureau.

6. The Assembly shall meet at the seat of the Court or at the Headquarters of the United Nations once a year and, when circumstances so
require, hold special sessions. Except as otherwise specified in this Statute, special sessions shall be convened by the Bureau on its own

initiative or at the request of one third of the States Parties.
7.Each State Party shall have one vote. Every effort shall be made to reach decisions by consensus in the Assembly and in the Bureau. If
consensus cannot be reached, except as otherwise provided in the Statute:

(a) Decisions on matters of substance must be approved by a two-thirds majority of those present and voting

provided that an absolute majority of States Parties constitutes the quorum for voting;

(b) Decisions on matters of procedure shall be taken by a simple majority of States Parties present and voting.
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8.A State Party which is in arrears in the payment of its financial contributions towards the costs of the Court shall have no vote in the
Assembly and in the Bureau if the amount of its arrears equals or exceeds the amount of the contributions due from it for the preceding two
full years. The Assembly may, nevertheless, permit such a State Party to vote in the Assembly and in the Bureau if it is satisfied that the failure

to pay is due to conditions beyond the control of the State Party.

9.The Assembly shall adopt its own rules of procedure.

10.The official and working languages of the Assembly shall be those of the General Assembly of the United Nations.
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Rome Statute, article 28_ Responsibility of commanders and other superiors.

‘ In addition to other grounds of criminal responsibility under this Statute for crimes within the jurisdiction of the Court:

(a) A military commander or person effectively acting as a military commander shall be criminally responsible for crimes within
the jurisdiction of the Court committed by forces under his or her effective command and control, or effective authority and
control as the case may be, as a result of his or her failure to exercise control properly over such forces, where:

(i)  That military commander or person either knew or, owing to the circumstances at the time, should have known

that the forces were committing or about to commit such crimes; and

(i) _That military commander or person failed to take all necessary and reasonable measures within his or her
power to prevent or repress their commission or to submit the matter to the competent authorities for investigation

and prosecution.

(o) With respect to superior and subordinate relationships not described in paragraph (a), a superior shall be criminally
responsible for crimes within the jurisdiction of the Court committed by subordinates under his or her effective authority and
control, as a result of his or her failure to exercise control properly over such subordinates, where:

(i)  The superior either knew, or consciously disregarded information which clearly indicated, that the subordinates

were committing or about to commit such crimes;

(i)  The crimes concerned activities that were within the effective responsibility and control of the superior; and

(iii)  The superior failed to take all necessary and reasonable measures within his or her power to prevent or

repress their commission or to submit the matter to the competent authorities for investigation and prosecution.’
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Rome Statute, article 77 Applicable penalties

1.Subject to article 110, the Court may impose one of the following penalties on a person convicted of a crime referred to in article 5 of this

Statute:
(a) Imprisonment for a specified number of years, which may not exceed a maximum of 30 years; or

(b)  Aterm of life imprisonment when justified by the extreme gravity of the crime and the individual circumstances

of the convicted person.

2.In addition to imprisonment, the Court may order:

(a) A fine under the criteria provided for in the Rules of Procedure and Evidence;

(b) A forfeiture of proceeds, property and assets derived directly or indirectly from that crime, without prejudice to

the rights of bona fide third parties.
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Rome Statute, Article 78 Determination of the sentence

1 In determining the sentence, the Court shall, in accordance with the Rules of Procedure and Evidence, take into account such factors as

the gravity of the crime and the individual circumstances of the convicted person.

2.In imposing a sentence of imprisonment, the Court shall deduct the time, if any, previously spent in detention in accordance with an order of

the Court. The Court may deduct any time otherwise spent in detention in connection with conduct underlying the crime.

3.When a person has been convicted of more than one crime, the Court shall pronounce a sentence for each crime and a joint sentence
specifying the total period of imprisonment. This period shall be no less than the highest individual sentence pronounced and shall not

exceed 30 years imprisonment or a sentence of life imprisonment in conformity with-article 77, paragraph 1 (b).
7
Ibid.

Rome Statute, Article 103 Role of States in enforcement of sentences of imprisonment

1.(a) A'sentence of imprisonment shall be served in a State designated by the Court from a list of States which have indicated to the Court

their willingness to accept sentenced persons.

(b)  Atthe time of declaring its willingness to accept sentenced persons, a State may attach conditions to its acceptance as agreed by the

Court and in accordance with this Part.
c) A State designated in a particular case shall promptly inform the Court whether it accepts the Court's designation.

2.(a) The State of enforcement shall notify the Court of any circumstances, including the exercise of any conditions agreed under
paragraph 1, which could materially affect the terms or extent of the imprisonment. The Court shall be given at least 45 days' notice of any
such known or foreseeable circumstances. During this period, the State of enforcement shall take no action that might prejudice its

obligations under article 110.
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(b)  Where the Court cannot agree to the circumstances referred to in subparagraph (a), it shall notify the State of enforcement and proceed

in accordance with article 104, paragraph 1.[...].

Rome Statute, Article 106 Supervision of enforcement of sentences and conditions of imprisonment
1.The enforcement of a sentence of imprisonment shall be subject to the supervision of the Court and shall be consistent with widely

accepted international treaty standards governing treatment of prisoners.

2.The conditions of imprisonment shall be governed by the law of the State of enforcement and shall be consistent with widely accepted
international treaty standards governing treatment of prisoners; in no case shall such conditions be more or less favourable than those

available to prisoners convicted of similar offences in the State of enforcement.

3. Communications between a sentenced person and the Court shall be unimpeded and confidential.
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Rome Statute, Article 109 Enforcement of fines and forfeiture measures

1.States Parties shall give effect to fines or forfeitures ordered by the Court under Part 7, without prejudice to the rights of bona fide third

parties, and in accordance with the procedure of their national law.

2.If a State Party is unable to give effect to an order for forfeiture, it shall take measures to recover the value of the proceeds, property or

assets ordered by the Court to be forfeited, without prejudice to the rights of bona fide third parties.

3.Property, or the proceeds of the sale of real property or, where appropriate, the sale of other property, which is obtained by a State Party as

a result of its enforcement of a judgement of the Court shall be transferred to the Court

11
Rome Statute, Article 75 Reparations to victims

1.The Court shall establish principles relating to reparations to, or in respect of, victims, including restitution, compensation and rehabilitation.
On this basis, in its decision the Court may, either upon request or on its own motion in exceptional circumstances, determine the scope and

extent of any damage, loss and injury to, or in respect of, victims and will state the principles on which it is acting.
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2.The Court may make an order directly against a convicted person specifying appropriate reparations to, or in respect of, victims, including

restitution, compensation and rehabilitation.

Where appropriate, the Court may order that the award for reparations be made through the Trust Fund provided for in article 79.
3. Before making an order under this article, the Court may invite and shall take account of representations from or on behalf of the convicted

person, victims, other interested persons or interested States.

4. In exercising its power under this article, the Court may, after a person is convicted of a crime within the jurisdiction of the Court, determine

whether,in order to give effect to an order which it may make under this article,it is necessary to seek measures under article 93, paragraph 1.
5.A State Party shall give effect to a decision under this article as if the provisions of article 109 were applicable to this article.
6.Nothing in this article shall be interpreted as prejudicing the rights of victims under national or international law.

12
Rome Statute, Article 79 Trust Fund

1.A Trust Fund shall be established by decision of the Assembly of States Parties for the benefit of victims of crimes within the jurisdiction of

the Court, and of the families of such victims.

2.The Court may order money and other property collected through fines or forfeiture to be transferred, by order of the Court, to the Trust

Fund.

3.The Trust Fund shall be managed according to criteria to be determined by the Assembly of States Parties.
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Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991, 25 May

1993.
Full text

Having been established by the Security Council acting under Chapter VIl of the Charter of the United Nations, the
International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian
Law Committed in the Territory of the Former Yugoslavia since 1991 (hereinafter referred to as "the International
Tribunal") shall function in accordance with the provisions of the present Statute.

Article 1

Competence of the International Tribunal

The International Tribunal shall have the power to prosecute persons responsible for serious violations of
international humanitarian law committed in the territory of the former Yugoslavia since 1991 in accordance
with the provisions of the present Statute.

Article 2

Grave breaches of the Geneva Conventions of 1949

The International Tribunal shall have the power to prosecute persons committing or ordering to be
committed grave breaches of the Geneva Conventions of 12 August 1949, namely the following acts
against persons or property protected under the provisions of the relevant Geneva Convention:

(a) wilful killing;

(b) torture or inhuman treatment, including biological experiments;

(c) wilfully causing great suffering or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by military necessity and carried out
unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;
(f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;
(g) unlawful deportation or transfer or unlawful confinement of a civilian;

(h) taking civilians as hostages.

Article 3
Violations of the laws or customs of war

The International Tribunal shall have the power to prosecute persons violating the laws or customs of war.
Such violations shall include, but not be limited to:

(a) employment of poisonous weapons or other weapons calculated to cause unnecessary suffering;
(b) wanton destruction of cities, towns or villages, or devastation not justified by military necessity;
(c) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or buildings;

(d) seizure of, destruction or wilful damage done to institutions dedicated to religion, charity and education,
the arts and sciences, historic monuments and works of art and science;

(e) plunder of public or private property.

Article 4
Genocide

1. The International Tribunal shall have the power to prosecute persons committing genocide as defined in
paragraph 2 of this article or of committing any of the other acts enumerated in paragraph 3 of this article.

2. Genocide means any of the following acts committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such:

(a) killing members of the group;

(b) causing serious bodily or mental harm to members of the group;
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(c) deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in
whole or in part;

(d) imposing measures intended to prevent births within the group;
(e) forcibly transferring children of the group to another group.

3. The following acts shall be punishable:

(a) genocide;

(b) conspiracy to commit genocide;

(c) direct and public incitement to commit genocide;

(d) attempt to commit genocide;

(e) complicity in genocide.

Article 5

Crimes against humanity

The International Tribunal shall have the power to prosecute persons responsible for the following crimes
when committed in armed conflict, whether international or internal in character, and directed against any
civilian population:

(a) murder;

(b) extermination;

(c) enslavement;

(d) deportation;

(e) imprisonment;

(f) torture;

(9) rape;

(h) persecutions on political, racial and religious grounds;

(i) other inhumane acts.

Article 6
Personal jurisdiction

The International Tribunal shall have jurisdiction over natural persons pursuant to the provisions of the
present Statute.

Article 7
Individual criminal responsibility

1. A person who planned, instigated, ordered, committed or otherwise aided and abetted in the planning,
preparation or execution of a crime referred to in articles 2 to 5 of the present Statute, shall be individually
responsible for the crime.

2. The official position of any accused person, whether as Head of State or Government or as a
responsible Government official, shall not relieve such person of criminal responsibility nor mitigate
punishment.

3. The fact that any of the acts referred to in articles 2 to 5 of the present Statute was committed by a
subordinate does not relieve his superior of criminal responsibility if he knew or had reason to know that
the subordinate was about to commit such acts or had done so and the superior failed to take the
necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof.

4. The fact that an accused person acted pursuant to an order of a Government or of a superior shall not
relieve him of criminal responsibility, but may be considered in mitigation of punishment if the International
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Tribunal determines that justice so requires.

Article 8

Territorial and temporal jurisdiction

The territorial jurisdiction of the International Tribunal shall extend to the territory of the former Socialist
Federal Republic of Yugoslavia, including its land surface, airspace and territorial waters. The temporal
jurisdiction of the International Tribunal shall extend to a period beginning on 1 January 1991.

Article 9

Concurrent jurisdiction

1. The International Tribunal and national courts shall have concurrent jurisdiction to prosecute persons for
serious violations of international humanitarian law committed in the territory of the former Yugoslavia since
1 January 1991.

2. The International Tribunal shall have primacy over national courts. At any stage of the procedure, the
International Tribunal may formally request national courts to defer to the competence of the International
Tribunal in accordance with the present Statute and the Rules of Procedure and Evidence of the
International Tribunal.

Article 10

Non-bis-in-idem

1. No person shall be tried before a national court for acts constituting serious violations of international
humanitarian law under the present Statute, for which he or she has already been tried by the International

Tribunal.

2. A person who has been tried by a national court for acts constituting serious violations of international
humanitarian law may be subsequently tried by the International Tribunal only if:

(a) the act for which he or she was tried was characterized as an ordinary crime; or

(b) the national court proceedings were not impartial or independent, were designed to shield the accused
from international criminal responsibility, or the case was not diligently prosecuted.

3. In considering the penalty to be imposed on a person convicted of a crime under the present Statute, the
International Tribunal shall take into account the extent to which any penalty imposed by a national court
on the same person for the same act has already been served.

Article 11

Organization of the International Tribunal

The International Tribunal shall consist of the following organs:

(a) The Chambers, comprising two Trial Chambers and an-Appeals Chamber;

(b) The Prosecutor, and

(c) A Registry, servicing both the Chambers and.the Prosecutor.

Article 12

As amended by Security Council Resolution 1411 of 17 May 2002

Composition of the Chambers

1.The Chambers shall be composed of sixteen permanent independent judges, no two of whom may be
nationals of the same State, and a maximum at any one time of nine ad litem independent judges

appointed in accordance with article 13 ter, paragraph 2, of the Statute, no two of whom may be nationals
of the same State.

2. Three permanent judges and a maximum at any one time of six ad litem judges shall be
members of each Trial Chamber. Each Trial Chamber to which ad litem judges are assigned may
be divided into sections of three judges each, composed of both permanent and ad litem judges.
A section of a Trial Chamber shall have the same powers and responsibilities as a Trial Chamber
under the Statute and shall render judgement in accordance with the same rules.
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3. Seven of the permanent judges shall be members of the Appeals Chamber. The Appeals
Chamber shall, for each appeal, be composed of five of its members.

4. A person who for the purposes of membership of the Chambers of the International Tribunal
could be regarded as a national of more than one State shall be deemed to be a national of the
State in which that person ordinarily exercises civil and political rights.

Article 13
Qualifications and election of judges

1. The judges shall be persons of high moral character, impartiality and integrity who possess the
qualifications required in their respective countries for appointment to the highest judicial offices. In the
overall composition of the Chambers due account shall be taken of the experience of the judges in criminal
law, international law, including international humanitarian law and human rights law.

2. The judges of the International Tribunal shall be elected by the General Assembly from a list submitted
by the Security Council, in the following manner:

(a) The Secretary-General shall invite nominations for judges of the International Tribunal from States
Members of the United Nations and non-member States maintaining permanent observer missions at
United Nations Headquarters;

(b) Within sixty days of the date of the invitation of the Secretary-General, each State may nominate up to
two candidates meeting the qualifications set out in paragraph 1 above, no two of whom shall be of the
same nationality;

(c) The Secretary-General shall forward the nominations received to the Security Council. From the
nominations received the Security Council shall establish a list of not less than twenty-two and not more
than thirty-three candidates, taking due account of the adequate representation of the principal legal
systems of the world;

(d) The President of the Security Council shall transmit the list of candidates to the President of the
General Assembly. From that list the General Assembly shall elect the eleven judges of the International
Tribunal. The candidates who receive an absolute majority of the votes of the States Members of the
United Nations and of the non-Member States maintaining permanent observer missions at United Nations
Headquarters, shall be declared elected. Should two candidates of the same nationality obtain the required
majority vote, the one who received the higher number of votes shall be considered elected.

3. In the event of a vacancy in the Chambers, after consultation with the Presidents of the Security Council
and of the General Assembly, the Secretary-General shall appoint a person meeting the qualifications of
paragraph 1 above, for the remainder of the term of office concerned.

4. The judges shall be elected for a term of four years. The terms and conditions of service shall be those
of the judges of the International Court of Justice. They shall be eligible for re-election.

Article 14

Officers and members of the Chambers

1. The judges of the International Tribunal shall elect a President.

2. The President of the International Tribunal shall be a member of the Appeals Chamber and shall preside
over its proceedings.

3. After consultation with the judges of the International Tribunal, the President shall assign the judges to
the Appeals Chamber and to the Trial Chambers. A judge shall serve only in.the Chamber to which he or
she was assigned.

4. The judges of each Trial Chamber shall elect a Presiding Judge, who shall conduct all of the
proceedings of the Trial Chamber as a whole.

Article 15

Rules of procedure and evidence

The judges of the International Tribunal shall adopt rules of procedure and evidence for the conduct of the

pre-trial phase of the proceedings, trials and appeals, the admission of evidence, the protection of victims
and witnesses and other appropriate matters.

Article 16
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The Prosecutor

1. The Prosecutor shall be responsible for the investigation and prosecution of persons responsible for
serious violations of international humanitarian law committed in the territory of the former Yugoslavia since
1 January 1991.

2. The Prosecutor shall act independently as a separate organ of the International Tribunal. He or she shall
not seek or receive instructions from any Government or from any other source.

3. The Office of the Prosecutor shall be composed of a Prosecutor and such other qualified staff as may be
required.

4. The Prosecutor shall be appointed by the Security Council on nomination by the Secretary-General. He
or she shall be of high moral character and possess the highest level of competence and experience in the
conduct of investigations and prosecutions of criminal cases. The Prosecutor shall serve for a four-year
term and be eligible for reappointment. The terms and conditions of service of the Prosecutor shall be
those of an Under-Secretary-General of the United Nations.

5. The staff of the Office of the Prosecutor shall be appointed by the Secretary-General on the
recommendation of the Prosecutor.

Article 17

The Registry

1. The Registry shall be responsible for the administration and servicing of the International Tribunal.
2. The Registry shall consist of a Registrar and such other staff as may be required.

3. The Registrar shall be appointed by the Secretary-General after consultation with the President of the
International Tribunal. He or she shall serve for a four-year term and be eligible for reappointment. The
terms and conditions of service of the Registrar shall be those of an Assistant Secretary-General of the
United Nations.

4. The staff of the Registry shall be appointed by the Secretary-General on the recommendation of the
Registrar.

Article 18
Investigation and preparation of indictment

1. The Prosecutor shall initiate investigations ex-officio or on the basis of information obtained from any
source, particularly from Governments, United Nations organs, intergovernmental and non-governmental
organizations. The Prosecutor shall assess the information received or obtained and decide whether there
is sufficient basis to proceed.

2. The Prosecutor shall have the power to question suspects, victims and witnesses, to collect evidence
and to conduct on-site investigations. In carrying out these tasks, the Prosecutor may, as appropriate, seek
the assistance of the State authorities concerned.

3. If questioned, the suspect shall be entitled to be assisted by counsel of his own choice, including the
right to have legal assistance assigned to him without payment by him in‘any such case if he does not have
sufficient means to pay for it, as well as to necessary translation into and from a language he speaks and
understands.

4. Upon a determination that a prima facie case exists, the Prosecutor shall prepare an.indictment
containing a concise statement of the facts and the crime or crimes with which the accused is charged
under the Statute. The indictment shall be transmitted to a judge of the Trial Chamber.

Article 19

Review of the indictment

1. The judge of the Trial Chamber to whom the indictment has been transmitted shall review it. If satisfied
that a prima facie case has been established by the Prosecutor, he shall confirm the indictment. If not so
satisfied, the indictment shall be dismissed.

2. Upon confirmation of an indictment, the judge may, at the request of the Prosecutor, issue such orders

and warrants for the arrest, detention, surrender or transfer of persons, and any other orders as may be
required for the conduct of the trial.
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Article 20

Commencement and conduct of trial proceedings

1. The Trial Chambers shall ensure that a trial is fair and expeditious and that proceedings are conducted
in accordance with the rules of procedure and evidence, with full respect for the rights of the accused and
due regard for the protection of victims and witnesses.

2. A person against whom an indictment has been confirmed shall, pursuant to an order or an arrest
warrant of the International Tribunal, be taken into custody, immediately informed of the charges against
him and transferred to the International Tribunal.

3. The Trial Chamber shall read the indictment, satisfy itself that the rights of the accused are respected,
confirm that the accused understands the indictment, and instruct the accused to enter a plea. The Trial
Chamber shall then set the date for trial.

4. The hearings shall be public unless the Trial Chamber decides to close the proceedings in accordance
with its rules of procedure and evidence.

Article 21

Rights of the accused

1. All persons shall be equal before the International Tribunal.

2. In the determination of charges against him, the accused shall be entitled to a fair and public hearing,
subject to article 22 of the Statute.

3. The accused shall be presumed innocent until proved guilty according to the provisions of the present
Statute.

4. In the determination of any charge against the accused pursuant to the present Statute, the accused
shall be entitled to the following minimum guarantees, in full equality:

(a) to be informed promptly and in detail in a language which he understands of the nature and cause of
the charge against him;

(b) to have adequate time and facilities for the preparation of his defence and to communicate with counsel
of his own choosing;

(c) to be tried without undue delay;

(d) to be tried in his presence, and to defend himself in person or through legal assistance of his own
choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance
assigned to him, in-any case where the interests of justice so require, and without payment by him in any
such case if he does not have sufficient means to pay for it;

(e) to examine, or have examined, the witnesses against him and to obtain the attendance and
examination of withesses on his behalf under the same conditions as witnesses against him;

(f) to have the free assistance of an interpreter if he cannot understand or speak the language used in the
International Tribunal;

(g) not to-be compelled to testify against himself or to confess guilt.

Article 22

Protection of victims and witnesses

The International Tribunal shall provide in its rules of procedure and evidence for the protection of victims
and witnesses. Such protection measures shall include, but shall not be limited to, the conduct of in camera
proceedings and the protection of the victim's identity.

Article 23

Judgement

1. The Trial Chambers shall pronounce judgements and impose sentences and penalties on persons
convicted of serious violations of international humanitarian law.

2. The judgement shall be rendered by a majority of the judges of the Trial Chamber, and shall be delivered
by the Trial Chamber in public. It shall be accompanied by a reasoned opinion in writing, to which separate
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or dissenting opinions may be appended.

Article 24
Penalties
1. The penalty imposed by the Trial Chamber shall be limited to imprisonment. In determining the terms of
imprisonment, the Trial Chambers shall have recourse to the general practice regarding prison sentences

in the courts of the former Yugoslavia.

2. In imposing the sentences, the Trial Chambers should take into account such factors as the gravity of
the offence and the individual circumstances of the convicted person.

3. In addition to imprisonment, the Trial Chambers may order the return of any property and proceeds
acquired by criminal conduct, including by means of duress, to their rightful owners.

Article 25
Appellate proceedings

1. The Appeals Chamber shall hear appeals from persons convicted by the Trial Chambers or from the
Prosecutor on the following grounds:

(a) an error on a question of law invalidating the decision; or
(b) an error of fact which has occasioned a miscarriage of justice.

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial Chambers.

Article 26

Review proceedings

Where a new fact has been discovered which was not known at the time of the proceedings before the
Trial Chambers or the Appeals Chamber and which could have been a decisive factor in reaching the
decision, the convicted person or the Prosecutor may submit to the International Tribunal an application for
review of the judgement.

Article 27

Enforcement of sentences

Imprisonment shall be served in a State designated by the International Tribunal from a list of States which
have indicated to the Security Council their willingness to accept convicted persons. Such imprisonment
shall be in accordance with the applicable law of the State concerned, subject to the supervision of the
International Tribunal.

Article 28

Pardon or commutation of sentences

If, pursuant to the applicable law. of the State in which the convicted person is.imprisoned, he or she is
eligible for pardon or commutation of sentence, the State concerned shall notify the International Tribunal
accordingly. The President of the International Tribunal, in consultation with the judges, shall decide the
matter on the basis of the interests of justice and the general principles of law.

Article 29

Cooperation and judicial assistance

1. States shall cooperate with the International Tribunal in the investigation and prosecution of persons
accused of committing serious violations of international humanitarian law.

2. States shall comply without undue delay with any request for assistance or an order issued by a Trial
Chamber, including, but not limited to:

(a) the identification and location of persons;
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(b) the taking of testimony and the production of evidence;
(c) the service of documents;
(d) the arrest or detention of persons;

(e) the surrender or the transfer of the accused to the International Tribunal.

Article 30

The status, privileges and immunities of the International
Tribunal

1. The Convention on the Privileges and Immunities of the United Nations of 13 February 1946 shall apply
to the International Tribunal, the judges, the Prosecutor and his staff, and the Registrar and his staff.

2. The judges, the Prosecutor and the Registrar shall enjoy the privileges and immunities, exemptions and
facilities accorded to diplomatic envoys, in accordance with international law.

3. The staff of the Prosecutor and of the Registrar shall enjoy the privileges and immunities accorded to
officials of the United Nations under articles V and VII of the Convention referred to in paragraph 1 of this
article.

4. Other persons, including the accused, required at the seat of the International Tribunal shall be accorded
such treatment as is necessary for the proper functioning of the International Tribunal.

Article 31

Seat of the International Tribunal

The International Tribunal shall have its seat at The Hague.

Article 32

Expenses of the International Tribunal

The expenses of the International Tribunal shall be borne by the regular budget of the United Nations in
accordance with Article 17 of the Charter of the United Nations.

Article 33

Working languages

The working languages of the International Tribunal shall be English and French.

Article 34
Annual report

The President of the International Tribunal shall submit an annual report of the International Tribunal to the
Security Council and to the General Assembly.
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