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Hoodwinking customs and the concomitant evasion of taxes and duties
through the surreptitious smuggling of goods are considered economic crimes
severely affecting society and the economy. Statistics show that these
economic crimes continue unabatedly with no evidence of a tendency to
decline.

In the view of the researcher, this state of affairs stems from current
problems in the prosecution of customs criminal cases. One of the chief
causes stems from the fact that customs law does not grant sufficient authority
to customs officials in these cases. As such, violations of customs laws are
neither prevented nor suppressed at effective levels.

The authority vested in customs officials is grounded in the Customs
Act B.E. 2469 (1926). The provisions of this Act do not authorize customs

officials to assume the mantle of investigatory officials in whom are vested
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prosecutorial powers in accordance with the Code of Criminal Procedure in
spite of the fact that said customs officials are administrative officials having
police powers allowing them to investigate customs criminal cases. Yet, in
view of not being fully accorded prosecutorial status, customs officials are
thereby disallowed from recommending that prosecution proceedings be
brought to bear on cases in their bailiwick. Nor are they granted the authority
to file cases with prosecuting attorneys. They are allowed only to submit their
files on cases to investigatory officials in accordance with the Criminal
Procedure Code, or to investigatory officials involved in investigating special
cases falling under the jurisdiction of the Department of Special Investigation.
Therefore, only investigatory officials in these two categories can submit
customs cases to prosecuting attorneys for consideration of whether or not
criminal prosecution will be undertaken.

When the Department of Special Investigation was established in
accordance with The Special Case Investigation Act, B.E. 2547 (2004), the
Act stipulated that special investigation officers would be invested with the
authority to investigate putative violations of customs law. Nonetheless, these
provisions of the law have failed to ensure the efficient and effective
prosecution of criminal customs cases. Thus, there are problems with the
procedures used in cases involving the prosecution of customs officials.
Problems also flow from the high degree of latitude given to prosecuting
officials in the use of discretionary powers, with evidence being incompletely

taken, with the fact that there is a paucity of expert assistance in the

(®)
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investigation of cases, as well as there being long delays in actually
prosecuting cases. Furthermore, rather than being new problems, these
problems are perennial and endemic.

There are also problems in regard to the effectiveness of prosecuting
attorneys at the stage in which the decision to prosecute cases carrying
punitive sanctions is being considered, as well as cases in which prosecuting
attorneys refrain from bringing charges against those who have not actually
committed offences. There are also problems in which economic resources are
squandered when prosecuting attorneys bring cases to trial only for them to be
dismissed. Decisions whether to try such cases are often delayed when
efficiency calls for customs cases to be brought to trial with dispatch. It is
obvious that a state of affairs such as this prevents just treatment of putative
offenders, victims and witnesses. Unnecessary expenses are thereby incurred
in the prosecution of customs criminal cases. All of this is incongruent with a
system of justice in which the most economical means of rendering justice is
supposedly adopted and in which fairness to all parties is of paramount
concern.

The researcher has found that if such cases are to be tried efficaciously,
fairly and with benefits accruing to the state, customs official should be
authorized to carry out full investigations of criminal customs cases. To this
end, drafted should be an amendment to the Customs Act (Issue ) A
B.E._ wherein are adopted as a model the operational patterns authorizing

special investigations under the Special Investigation Act. Customs officials
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should be vested with the power to carry out investigations leading to
prosecutions for criminal violations of customs law as guided by the relevant
provisions of the Code of Criminal Procedure.
Finally, the idea that officials from the Revenue Department and the
Excise Department should be assigned duties as special investigators under
the aegis of the Ministry of Finance should be carried out to the end of

integrating the duties of these three agencies in the case at hand.

(10)
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