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In this thesis, the researcher investigates legal measures in the
deterrence and suppression of copyright infringements of compact disc (CD)
products involving the authority and duties of the Department of Intellectual
Property as determined in its strategic planning. Studied are measures
regarding the importing of machinery, the production, and import and export
of CD products. These measures are designed to control the import of
machinery to produce CDs, the production of CDs, and deterring the import
and export of CD products whose copyrights have been infringed so that the
processes of copyright infringement of CD product are rendered difficult and

inconvenient. Additional measures are involved in the enforcement of the
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Copyright Act, B. E. 2537 (1994) to overcome the problem of CD copyright
infringement, as well as to promote trade discipline.

Findings are as follows:

Some provisions and sub-provisions in respect to CD product copyright
infringements have severe limitations. Such limitations lie in the
determination of conditions in affording protection under the CD Production
Act, B.E. 2548 (2005), the Regulations of the Ministry of Commerce on
granting permission for importing machines that can be used by those
committing the offence of copyright infringement (No. 3), B.E. 2547 (2004)
in addition to the Regulations of the Ministry of Commerce on the prohibition
of exporting and importing products whose copyrights have been infringed
(No.1), B.E. 2536 (1993), the General Orders of the Customs Department at
27/2536 on the Regulations Concerning Products Infringing Copyrights, and
the Announcements of the Customs Department at 28/2536 on the
Regulations Concerning Products Infringing Copyrights.

It is required that possible copyrights ownership on products must be
investigated prior to taking legal action. However, there are severe
enforcement problems because proof of copyright ownership cannot be easily
ascertained in many cases. In some cases, the Department of Intellectual
Property cannot attest to the copyright ownership to certain products even
though the owners may indeed hold a valid copyright. In such cases, those

holding copyrights are not protected by law enforcement.
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However, in making comparisons with foreign countries, including the
guidelines provided by the Customs Department of the United States of
America (USA), the researcher found that the Department of Intellectual
Property or analogous state agencies do not require proof of copyright ab
initio. In the USA, it only has to be shown that the preponderance of the
weight of evidence favors the view that copyrights owners have registered
copyright with the U. S. Copyright Office. In such cases, the state will lend
legal protection. In this light, then, it is the researcher’s view that legal
provisions in the Kingdom of Thailand (Thailand) concerning this matter are
too strict when it comes to actual implementation.

Therefore, the researcher holds that amendments to pertinent legal
measures should be made as follows:

1. Corrections in the wording in the Regulations of the Ministry of
Commerce on permission being granted for importing machinery that can be
used for carrying out copyright infringement into the Kingdom (No. 3), B. E.
2547 (2004) in Item 6 should be changed to “Documentary evidence
indicating the ownership of the copyright, or that the user is permitted to make
use of the work copyrighted, or a person having such a right in accordance
with copyright law as attested to assume liability towards the Department of
Intellectual Property, the Ministry of Commerce.”

2. Wording should be added to the Announcement of the Department
of Intellectual Property, No.8 (2) issued according to the CD Production Act,

B.E. 2548 (2005), Section 9, Paragraph 2 and the last paragraph. Inserted
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should be the wording “an issuance of the certification trademark of the
prototype is not tantamount to an attestation of the ownership of the right and
“the evidence showing copyright ownership as attested to assume liability
towards related stakeholders.” A future database could be developed in which
is stored notification of copyright data to the Department of Intellectual
Property.

3. Thus, in provisions stated in the Regulations of the Ministry of
Commerce on the Prohibition of Exporting and Importing Products with
Infringed Copyrights (No.1), B.E. 2536 (1993) in item 5 should be abrogated
and the following text substituted: “The Department of Intellectual Property is
to develop a database system holding copyright data linked with the databases
of the Customs Department and the Department of Foreign Trade so as aid
the search for evidence in the course of investigations.” This would be
equivalent to altering the work responsibilities of the Department of
Intellectual Property in such fashion that they would match the actual
situation. This is because the owners of copyrights owners can directly ask the
Customs Department to provide protection. As matters now stand, there are
no provisions stipulating who holds the authority to investigate the ownership
of copyrights.

The text giving the General Regulation for the Customs Department at
27/2536 regarding the regulations of practices governing products whose
copyrights have been infringed should be abrogated in the third paragraph

concerning the authority to ascertain the ownership of copyright by the
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Department of Intellectual Property. The wording in the Announcements of
the Customs Department at 28/2536 in Item 6 of the regulations of practices
concerning products whose copyrights have been infringed should be
amended regarding the showing of evidence of having copyright ownership or
being permitted to use products copyrighted by copyright owners.

Investigation should additionally be conducted in regard to production
data in conjunction with the reasons for doubting that copyright infringements
have been made. If this were done, the owners of the copyrights in question
would be afforded protection without having to present copious evidence that
copyrights have indeed been infringed. This would reduce the work load and
duties of the Department of Intellectual Property in investigating copyright
ownership to be congruent with the concept of providing international
protection of copyrights that does not at all include state organizations having
the authority to adjudge the ownership of copyrights.

Therefore, in carrying out the aforementioned new legal measures
suggested by the researcher, the strategic planning of the Department of
Intellectual Property in which planned is the deterrence and prevention of
infringements on copyrights should well consider the compulsory licensing
system in the USA in which registrations of copyrights are carried out. If this
system is adopted as an alternative measure, then the operations of the
Department of Intellectual Property would become even more congruent with
the actual situation. This would additionally go far in lessening the burden on

owners of copyrights and other concerned stakeholders.
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