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The duty of a check holder, who is considered a creditor in accordance
with a bill of exchange, is to submit the check to the bank issuing the funds in
the amount of the check. Nowadays bank clearings can be completed with
dispatch in view of the imaged check clearing and archive system (ICAS).
This new system is overall beneficial to the national economy. This system
using imaging technology is “check truncation.” However, the researcher has
determined that the system of check truncation leads to certain legal problems
in the course of debiting and depositing funds.

Therefore, in this research investigation, the researcher inquires into
the legal effects of the contemporary use of this imaged check clearing and
archive system in respect to the following issues: submission of the check to

collect money from the payer’s bank; liability of juristic persons in this system;
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liability of banks in cases in which the signatures of payers have been forged;
and the hearing of evidence.

Findings are as follows:

Relevant laws are found in the Civil and Commercial Code, Book III,
“Specific contracts” on “Bills” and the Electronic Transaction Act BE 2544
(2001) as amended by the Electronic Transaction Act (No. 2) BE 2551 (2008).
HoWever, these laws are mutually incompatible and are unjust when applied
in some cases.

The researcher would like to offer recommendations designed to solve
legal problems attendant to these laws:

1. The issue of submission of a check from the payer’s bank. Provisions
in the Civil and Commercial Code, Section 990 must be amended by adding
the following: When a check holder submits a check to collect funds from a
bank and that bank collects funds from the issuing bank in accordance with
ICAS, it should be considered that the check holder has submitted the check to
the bank in order to collect the money in accordance with Section 990, Article 1.

2. The issue of the liability of juristic persons. An amendment should
be made regarding the payment by check of customers who are juristic persons.
It must be designated that in cases juristic person pay by check, the representative
of said juristic person affixes the official seal of the juristic person in the
proper space provided on the check. This space must be separated from the
space provided for the signature of the representative of said juristic person.

This is to ensure that the signature will not overlap the official seal, thereby
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making it unambiguous the distinction between the person signing as surrogate
and the person assuming liability.

3. The issue of the liability of the bank in cases the signature of the
payer is forged. The section concerning “Bills” in the Civil and Commercial
Code should be accordingly amended. In cases when funds are collected in
accordance with ICAS and after the bank issues the funds has received the
imagéd check and has made a request before the closing time of the working
day after the day the check was sent via an electronic system to request the
bank issuing the funds to send the check in document form because otherwise
they cannot make a decision to approve or not to approve the payment, thereby
it should be considered that the submission of the check through the ICAS
system is ineffective. Such a check cannot be sent via ICAS again after the
request to send the check in document form. However, the fact that the bank
paying the money requesting the bank issuing funds to send the check in a
document form is not considered a refusal to pay the funds specified in the
check.

4. The issue of imaged checks used as evidence in hearings. There should
be an amendment to Civil and Commercial Code, Section 93 by adding (5) in
this Section to the effect that the imaged check scanned and printed on the
basis of the ICAS system was collected and certified as valid by the bank
holding the check after the submission of the check for collecting funds should

be accepted by courts as evidence.
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