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Conflicts of interest of holders of political position involve circumstances
in which the holders of political positions have private interests that could
influence their impartiality as they perform their duties as public officials. In
addition, situations may occur in which it is difficult for holders of political position
to make decisions in cases in which decisions have to be made supportive of
either public or private interests. In general, conflicts of interest of holders of
political position need not be necessarily regarded as corruption in spite of the
fact that the power exercised may well go to serve what is beneficial to their
own businesses or to the interests or activities of the parties to which they
belong. Whether now or in the past, it has been often found that holders of

political positions have often conflated or confused private and public interests
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even in-cases in which it is no part of state intention to serve private interests.
Whenever private interest 1s given priority over public interest, eventually the
outcome will be inappropriate or an instance of malpractice.

In a number of foreign countries, conflict of interest is considered to
be of paramount importance in respect to the behaviors of holders of political
position. The upshot is that regulations are enforced preventing those in the
public sector from allowing private interests to influence the exercise of the
power they hold in the public sphere in the course of carrying out their duties
and responsibilities. Regulations used as devices of control in the area of
conflicts of interest take on various forms and involve various methods of
enforcement. These regulations will always be found to differ in conformity to
concomitant differences in political ideology and political sociology from
country to country. In the United States of America (USA) and the United
Kingdom (UK), regulations have evolved from an embryonic stage to the
more developed current stage in which there are systematic procedures.
Moreover, competent oversight organizations see that holders of political
power carry out their duties properly. Such regulations should be adapted so
as to serve as guidelines for the Kingdom of Thailand (Thailand) in efforts to
improve its system of regulations.

In studying problems of conflict of interest and concurrent
enforcement regulations for holders of political position in Thailand, the
researcher focused on the Constitution of the Kingdom of Thailand, B.E. 2550

(2007) in respect to the concept of prevention and control of holders of

9)
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political position, as well as on legal measures governing conflicts between

private and public interest under the Organic Law on the Prevention and
Suppression of Corruption Act, B.E., 2542 (1999). Nevertheless, the
researcher found that the measures in question still have weaknesses and are
otherwise inappropriate in certain respects.

1. No legislation has been passed prohibiting Members of Parliament
(MPs) from taking positions in private companies. Such regulations apply
only to sitting m‘binisters and not members of the House of Representatives or
the Senate. Therefore, it is possible that MPs could use the exercise of the
power vested in them, as could commissioners, to benefit their own business
interests or those of associates.

2. No legislation has been passed prohibiting holders of political position
from using confidential information obtained in the exercise of their duties
to further their interests or those of their associates. Holders of political
position—whether administrators or legislators—can easily have access to
official confidential information in many ways. If they use such privy
information for the sake of private interests, including private financial benefits or
political advantages, such behaviors must be regarded as malpractice involving
conflicts of interest.

3. There has been no legislation passed constitutionally prohibiting
holders of political position who have been removed from office from engaging
at a moderate level with areas related to their previous powers and responsibilities.

Therefore, it is entirely feasible that they might exercise any residual power

(10)



20756
they may still harbor to provide benefits for themselves or to take unfair advantage
of business competitors.

4. There are still legal gaps in regard to the prime minister or other
ministers who may hold shares in private organizations. They might be able to
transfer shares to those of their children who have reached maturity and accordingly
take the opportunity to exercise the power of their office to the benefit of their
companies or to the share holdings transferred to their grown children. In such
cases, legal gaps are seen to militate against controlling and preventing conflicts
of interest.

5. No penal legislation has been passed disqualifying politicians who
violate the provisions under which they were discharged. Thus, holders of
political position having had official authority who have been subsequently
discharged because of violating provisions of the constitution can still be
reappointed and have the opportunity to repeat violations.

6. There are no ongoing legislative processes designed to solve the
preceding problems. If, however, a conflict of interest case is not so serious,
then processes should be instituted whereby the conflict of interest can be
obviated without removal from office. In minor cases, this would seem to be a
fitting solution.

Therefore, the researcher urges that amendments should be made to
existing regulations concerning conflicts of interest of those holding political
position. The researcher accordingly offers remedies conducive to better

enforcement of the law as follows:

(11)
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1. Provisions in Article 265 should be amended so as to prohibit the
use of confidential information to serve one’s own interests or those of one’s
associates. Article 266 should be amended to the end of prohibiting those who
have just been discharged from political office from making contacts with or
performing joint tasks with government officials. The prohibitions stated in
Article 265 and Article 266 should become effective following removal from
office. In addition, the provisions of Article 267 should be amended to the end
of prohibiting members of the House of Representatives and members of the
Senate from taking positions in private organizations.

2. Provisions in Article 269 should be amended such that regulatory
and monitoring measures can be enhanced so that the prime minister or other
ministers cannot transfer their assets or shares to their adult children.

3. Provisions in Article 91 should be amended so as to contain contents
stipulating the processes to be used in solving the preceding problems, and
stipulating penalties wherein are disqualified the holders of political position
who were previously barred from membership or removed from office as the
result of violations of constitutional law.

4. Provisions in Article 236 and Article 250 regarding the powers and
duties of The Election Commission and The National Counter Corruption
Commission should be amended so as to authorize the controlling and monitoring
of putative cases of conflicts of interest through offering suggestions and making

official decisions in cases in which they indeed do find conflicts of interest.

(12)
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