p! §a

b (A
= e
® & ¥d

,4 s A

= £ b
= = &
S = o v
e o &1 o En o2
5 fed £ g ¥9 3
e LN 9
) ¢

TRt &N
B cn;g 4 da
_-1'
B
==
o

= & o
& = =
= £ 5 oV
- S
P - 5
‘ s 58
. ko [ ﬂ.t e W,—
D =
2 &
e
L
=

UNMITUATRENTTNNITIQUUUITIR

LT
\

VRIANAITNINY

»




vinermynnuidy dnineuasisnaninsiuushend

T

hO0ID197k

Y
alinu

7] q

Tymnunguinunsiduassemaluaainimaud
Y

M3 M3 dyadaminausisns uazgninuessy

Uszines 11980

MO UT A UDADUNIINGIRUSTUA LN
ﬂ ] & =® @ a
iudunisvesmsAninumdngaslSyan
UAMAATUMIUNA
Unsdnm 2553

4
AVANTUBIUNIINGIAYTIUAUN



LEGAL PROBLEMS CONCERNING COURT JURISDICTION IN CASES
OF DISPUTE CONCERNING SCHOLARSHIP CONTRACTS FOR
GOVERNMENT OFFICIALS, EMPLOYMENT CONTRACTS FOR

GOVERNMENT STAFF MEMBERS AND STATE EMPLOYEES

PRATEUNG CHANGSALAK

A THESIS PRESENTED TO RAMKHAMHAENG UNIVERSITY
IN PARTIAL FULFILLMENT OF THE REQUIREMENTS
FOR THE DEGREE OF MASTER OF LAWS
2010
COPYRIGHTED BY RAMKHAMHAENG UNIVERSITY



FoiseaInniwus  Jymmanguuneinofuuasiuiemaluadiininay

dayanldyumsanudisiyms daardeminnusiyms

HAZgNINVDISY
d' Y A ] [
ORIV w1eUszINes ¥1Iaan
V1IN aaemans

A (= a a 4
AMZNITUMINYTNEINIUNUS
4 @ '
TNMIAATINGY AT. UY TUATIN ﬂ5$ﬁ1uﬂ351]ﬂ15

30PNTAAI1N150 A3, wuAs JUTITI

a [ o wa I a o’dy 1 &
um’mmaasmﬂmmmgm‘lﬁ’mmuwuﬁuﬁlumuﬁuwmmsﬁﬂm

auvanaasUsuiunitum -
Y] o o ;gm Af VVJ
= - =Y =9 Q
.................................................................................... AMUANUNAINGIAY
(A¥0mans115onua WARS)
AUZAITUMIAOUINGITNWUST
Cg
oV
-/)/ .............................. UsL51UNITUMS

NITUNTI

y Vol .
(5?)\1?71?{9]51%155 3. UY AUATIN)

....................................................................................... NITUNII

-4 =
(563?1111@12?{58 AT Mlﬂi 'g"ﬂqu’lliim)

NITUNIT

NITUNIT

4 a
(mmsa’qm‘ﬁ 5ﬁlﬂf‘]ﬂmiiy)

(3)



unnaee

4 4 a a 4 H Y] ° Y a
Foisoadneninus  dymmunguineierduuasiuniaemaluaannimaiy

@ o b @
dayanldyumsanuidisiyms dyandewinausiyms

1Az gNINVDIST
d' Y A [] @
Fogou wwlsziiies H1eaan
¥o1lsayan HamaasuIuge
=) <
Unsfinin 2553

c; =X a a 4
ﬂﬂlzﬂiillﬂﬁﬂﬂiﬂ}ﬂ?ﬂmuWUﬁ
L4 a/ 1
1. 303AIAATI915Y AT, UT TUATIN Usgsunssums

J
2. 509N ANT19138 A3. WUAT JUgITT

y . 246136

S o

a a = s < ] @ o
INTTUNUDTU 3ﬁﬂﬂ5$ﬁﬂﬂﬂ%$ﬁﬂﬂ1ﬂmﬂ1w1qﬂ{]ﬁlﬂﬂ NYINUIVNBDIUIR

Q ]

saluaanwimnindyr IiyuasAnudisisas dyandraminausismsuay

@ 3y

9 @ 1 d o A ] £ @
aninuessy Tntludygimalnasewnie I Tasmwizdygi919gnitetingg

LY

@ v @ J [

I~ aa 9 a ° A d
‘11?;]\1'5ﬁ')’]lﬂuuﬂﬁuwuﬁﬂ‘lllﬁiUuiUu1ﬂ1\1!.Li\N'Iuﬂﬂgiumﬂﬂ’]u‘mﬂ”mlliﬁﬂ’lu Hﬁ'ﬂlﬂu

a9

o d

faduiusmudyamalanses fisgnserhodnnsesltonsuduivauniedh
FIWANTUNUUTMITNFTITULAUTY ﬁatﬂuwmé’juwmaﬂnﬂim
inmsfnmu fygmaedaasesiifmnndsamaiduszuvemag
Taomwizszuungminedsuad fisfimnuvesmalnnseaazmanaiadiuld
ahndninasinmuiusmsmssaziasndnngrueumrusy 7 ldwann
AIIALITNAIVBINY Y céﬁqs:nuﬂgwmU"lwmimﬁnngwmml?\uﬂamﬂ?ﬂ%’
Tumsianemarlnnsed uazuondaanivlnaseseenaindyamiaunedie lu
szuungrIY Ing Lf’]mwnﬁfgnunmqﬂnﬂiamanmnﬁmuﬂgmwqu Aliflayviua
$1U9MALIN INTITHANIAMAUDITY A IN 1 AATBY fnxﬁsﬁmﬁmmﬂﬂﬁﬁ
WANINUMARIUBIANTHS DTy uaﬁﬂquﬁqﬁ'ﬂgm‘,'uﬁnfu udrmalnasesgde
wostneiinuardyimadanseslasannl uadhuiowuamemsilSuls

4)



246136

‘wqm;]ua“wanﬂ;]ﬂmnmaﬂs mAveIrmalnnIog ‘Vl‘UNﬂﬂﬂ"laﬂﬂ’ﬂiJ“U@ﬁﬂlﬂﬂlliJ

aumgauna wag ludu luaueausuaivesngvung

E4
%

[ = Y a [~ [ - <
ATy Bamsunto vty “dyginelnnses” vuonnusuns

]
IS v

@ Y s & g ' A g £
i’gifgWlf;]ﬁi‘llﬂl1?JEJ'N‘LIE)EJPJ"IEJH‘INL‘IJHTYU’)EJNH‘VINﬂﬂﬂ'iifN mmﬂumﬂam

v o

ddw v o

o @ A W < @
NIZNMINITUNUIY llazuaﬂymglﬂuﬁiyﬂl1V|3J'Jﬂﬂllﬁ\1ﬁﬂlm1 W‘lﬂﬂ15ﬂﬂ1’nﬂiﬂ15

Qq

imsizlaoass dyaniisaliidensisyd Ina dyaniifuaaass Temian

v v
4

Y [l
N3WONIBIINA el I dyaiimiteaumadnnses nIoYARANNIZIING

X Y o a N

unusy anasligdyandnthoniladnduiiums wsedrsmdutiumsusms
m1sue Iaoase vieludyanidesmualudyan TdnuuzRiruiuaaa

a LY & Y Y o A o a a
AANTYRITY e s lgdunamanases niemsauiiuninssunalnases
& g4 a H w
FINABUIMIMTIIUUIIgHa 1WudynImalnases lasanin”

=

msmﬁaﬁzmmgﬁmﬂ"lmUaugniﬁ'ﬁ’mmm Fodwadad
<

=}

anNYUTNIAY
fuansdaendnivessy Wudyamalnaseslasanm Anstiydadyaima
Unaseslavanmidioniinnudanuiu Taodemald “vnoanusauer i
a a v A @ @ A dy ya a N 14
Howilade 1 weansaWmumanngmnoisesiiniolatouduse i 14
b4 '
AL 5mNA lum@ueassma Iiaamieins aanwimnadyanig
9/
WINNUIIFMS dyydegninewessy dygiduessy dyaidateiailaues
mirssumadnases Aldsudioudninunonsguuashdaomsiag w.a. 2535
wazasuiud luiuduln naysoudninuIENSTUUAS 1IABNMTHEARID
TEMIMeBlannseting w.a. 2549 agluladuismailnases
Y
@ o [ d aa o W
uenINi Malnasesgaga adsdamilssurananinasimsIidaiodaan
madnases lasuanlszgulnggarimslumalnasesgaga Tasihmannguuie
= Y] Y] =2 3 LY Y 4 o’/’ @ Y dy
NMaUnnsoINAIINIZAUNI NIMANINUNATUBIANT NINANINUNA 1T
Y
niodaguradayan uisdygmalanseslaoanw iumsWannwdnaguuo
() Y a a ] aa o a :’/ al ¥ PR Y
TagTudeaud lunuaungrine Taoihotiatiyya vl ldazinonausuaiildma
o @ d 1 = @ 4
Unaseaannuanngrueldaaniimsaiuvagilag Taondninasinianguune
~ Y @ o [ 2 '
#lavmnudluivensy Fesrusweduiluszuunnmalnasesgagaies

(5)



ABSTRACT

Thesis Title Legal Problems Concerning Court Jurisdiction in
Cases of Disputes Concerning Scholarship Contracts
for Government Officials, Employment Contracts for

Government Staff Members and State Employees

Student’s Name Mr. Prateung Changsalak
Degree Sought Master of Laws
Academic Year 2010
Advisory Committee
1. Assoc. Prof. Dr. Nat Santasawang Chairperson

2. Assoc. Prof. Dr. Montree Roopsuwan
246136

In this thesis, the researcher investigates legal problems concerning
court jurisdiction in cases of disputes concerning scholarship contracts for
government officials, government staff members and state employees
whether they are administrative contracts or not, especially contracts with
yearly-contracted state employees. The researcher is concerned to inquire
into whether such contracts involve juristic relations as found in labor
contracts under the jurisdiction of industrial tribunals, or involve juristic
relations as found in administrative contracts under which private sector
organizations enter into contracts for operating public services with
government agencies under the jurisdiction of administrative courts.

Findings are as follows:
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Thai administrative contracts are governed by principles adopted from
countries having dual court systems, especially from the French legal system
in which there are frequent conflicts between the rulings of administrative
courts and those of courts of justice. Additional criteria have been developed
on the basis of the theory of public service and the principles of public law in
other legal jurisdictions by reference to the intent of the law. In any event, the
Kingdom of Thailand has adapted the principles of French law in establishing
a system in which administrative contracts are distinguished from civil
contracts. In the Thai legal system, the consequence is that this separation
brings about problems of court jurisdiction. This is because the criteria used
for administrative contracts stipulate “open definitions” in respect to contract
partners and the objectives for drawing up contracts. Although the Supreme
Administrative Court provides explications of definitions and administrative
contracts, what is provided are only guidelines for applying the theoretical
frameworks and legal principles of administrative courts in foreign
jurisdictions. The untoward upshot is that in some cases court interpretations
are unreasonable and incongruent with the intent of the law.

Therefore, the definition “administrative contract” should be amended
such that what is meant is that at least one party to the contract is an agency
or a juristic person acting on behalf of the state. In the latter case, the juristicb
party acting on behalf of the state must be contracting to provide public
services in a direct manner, contracting for providing infrastructure, or is
being granted privileges in being allowed to exploit natural resources. Hence,

the contracts that government administrative agencies or juristic persons
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acting for the state agree with contracting partners to operate or cooperate in
the direct operations of public services, or contracts with contractual terms
having special characteristics showing state privileges in using administrative
powers or in conducting administrative activities in regard to public services
to be successful, all of which are administrative contracts in nature.

When the system of Thai law accepts that the contract with terms of
contract with special characteristics indicating state privileges are
administrative contract in nature, there should be a provision made to provide
a clearer definition whose “meaning covers” open definitions so as to
develop legal principles in this matter under the original definition. Court
jurisdiction should be extended to make tax cases, cases of disputes over
employment contracts with government staff members, state employees, state
loan contracts, procurement contracts with administrative government
agencies using the Regulations of the Office of the Prime Minister on
Procurement B.E. 2535 (1992) and the amended issue on the Regulations of
the Office of the Prime Minister regarding Electronics Procurement B.E.
2549 (2006) to be under the jurisdiction of the administrative courts.

In addition, the Supreme Administrative Court should draw up a code
containing criteria to be used in adjudicating administrative contracts by
means of rulings issued by the general assembly of judges on the Supreme
Administrative Court. Legal principles that have been developed by
administrative courts, principles of organization, principles governing the
contents or the objects of contracts, as well as administrative contracts in

nature, can be utilized to amend the law without legislation. This is not to

(8)
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neglect the intent to allow administrative courts to develop legal principles on
the basis of the circumstances of individual cases using legal principles that
have been systematically collected by the Supreme Administrative Court

itself.
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