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In this thesis entitled “Problems in the Ratification of the Basel
Protocol by Thailand: A Case Study of the Recognition of Foreign Court
Judgments,” the researcher is concerned with assessing liability for damages
incurred in the course of transboundary movements of hazardous wastes. The
researcher also studies legal measures regarding the recognition of foreign
court judgments by parties to the Basel Protocol.

The Kingdom of Thailand (Thailand) is a signatory party to the Basel
Conventions, but has not ratified the Basel Protocol. This is because the Basel
Protocol stipulates that court judgments in a member state can be enforced in
other member states (Articles 17 (1), 20 and 21). It is therefore necessary to

study and analyze putative legal problems stemming from the recognition of

™)



209158
foreign court judgments in the Basel Protocol, as well as related domestic
legal measures in order to consider whether Thailand should ratify the
Protocol.

Findings are as follows:

The ratification of the Basel Protocol would be tantamount to
recognizing foreign court judgments as being enforceable in member states. In
the researcher’s view, a number of problems and obstacles would stem from
recognizing the enforcement authority of foreign jurisdictions in such cases.

1. Legal problems would flow in the wake of the need to verify and
validate the accuracy of foreign court judgments as extrapolated to situations
in Thailand, not to speak of the need to control these extrapolations when
applied to specific domestic conditions. Unequivocal and precise criteria for
projecting such judgments to conditions in member countries have not been
formulated. Furthermore, domestic conditions themselves prevent accurate
verification and control of judgments assessing putative damages incurred in
transporting hazardous waste.

2. There are also problems stemming from the proper scope of law
enforcement with environmental damage often encompassing a very
capacious scope vis-a-vis the assessment of liability. The specific conditions
governing the scope of putative liability differ from country to country,
including Thailand. This has led to problems in universally recognizing the
compulsory enforcement authority carried by judgments rendered in foreign

jurisdictions.
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3. Validating or verifying alleged facts also involve serious legal
problems. Conclusive judgments necessarily involving questions of how to
validate or falsify disputed facts have proved elusive in any number of cases.
Arguments based on absence of validation of essential facts cannot lead to
certain conclusions, as has been seen both in Thailand and elsewhere. If so, it
would be rash to recognize the judgments of foreign courts. Regardless of the
rightness or wrongness of transporting hazardous wastes internationally, the
inconclusive nature of the factual evidence adduced engenders inherent legal
problems.

4. There are also legal problems involved in bringing class action suits
before the courts. Prosecutions in class action suits are more complicated than
in normal cases. The question of assessing liability is also very complex,
inasmuch as there are often large numbers of plaintiffs seeking compensation.
What precise legal action to take in such cases is a highly vexed issue,
inasmuch as it is difficult to discern how to apply recognized court judgments
to large numbers of injured persons, each one of which may have suffered
injury in a unique way. Thus, in Thailand, it would indeed be difficult to
prove damages have occurred and to determine liability with precision.

5. There are also legal problems regarding the situation in which a
foreign court issues judgments and compulsory execution in these cases, the
party or parties being sued are not the real property owners or co-owners.

Although in practice the partition of property can be carried out, problems
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arise deciding the proportion awarded to the parties having ownership or co-
ownership.

The researcher offers the following recommendations: Meetings should
be held so as to reach agreement and to stipulate clear criteria for the
recognition of the judgments of foreign courts. An inventory should be drawn
up specifying what criteria should be used in accepting and enforcing foreign
court judgments. Specific criteria should be used in precisely delineating the
scope of liability incurred because of environmental damage. A system of
arbitration should be used. In addition, management measures should be
adjusted, such as inviting the participation of the foreign court involved to sit

on a panel judging the case.
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