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The primary aim of the researcher in the present inquiry is to examine
problems in ascertaining trademark infringements whenever identical or
similar trademarks are used under prevailing law, whether under Thai law,
international law and international agreements or conventions. The researcher
intends to grasp in full measure the rights conferred on owners of trademarks
and trademark infringements, as well as to determine the scope and exceptions
involved in putative cases of trademark infringements and to scrutinize the
appositeness of penalties applied in cases in which infringement has been
established.

On this bedrock, thén, the researcher endeavors to erect specific

conclusions and suggest solutions to the ineluctable vagueness and concurrent

conflict of laws in the corpus of Thai law applied to trademark infringement

(6)
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while at the same ensuring the country’s commitment to honoring

international agreements and conventions governing the protection of
trademarks.

Findings are as follows:

The Trademarks Act B.E. 2534 [1991] (amended B.E. 2543 [2000])
indeed contains a chapter specifically covering trademark inffingements. As
such, principles governing trademark infringements must be gleéned from
related cchai)ters such as “Rights Conferred” in article 44, and from verdicts
laid down by the Supreme Court. However, article 44 is unclear because it
does not completely cover the questibn of the exclusive rights of trademark
owners. Furthermore, verdicts laid down by the Supreme Court utilize so
many principles in determining actual trademark infringements in the course
of adjudicating trademark cases brought before it that actual application of
said principles becomes difficult in putative cases of trademark infringement.

As a consequence of absence of clarity in regard to the issue of
exclusive rights to trademarks and underlying governing principles of
adjudication, a number of problems have arisen. Article 44 is unclear
regarding the exclusive rights of trademark owners. Other problems involve
difficulties in determining the point at which the exclusive rights of the
trademark owner commence, the fact that no clear limits are specified to
trademark infringements in addition to the circumstance that problems stem
from conflicts between measures governing trademark infringements under

article 44 and penalties applied for infringement in articles 108 and 109.

(M
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Accordingly, in this thesis, the researchers provided suggestions and
guidelines to be used in surmounting these problems and difficulties through
clarifying the notion of the exclusive rights of owners in addition to offering
improvements in measures pertaining to prohibitions on the use of
trademarks. In the last case, the researcher adopted a so-called “likelihood of
confusion” principle to be used in establishing the point at which exclusive
rights to trademark owners commence so as to curtail misuse of trademarks.
Furtherinor‘e, pursuant to article 47, the researcher delimited the scope of
trademark infringement by restricting it to commerce and trade, thereby
ensuring the legal basis for cases of “fair use,” such as in cases of use in
comparative advertising, parody, and campaigns. Finally, the researcher
suggested what penalties for trademark infringements would be

commensurate with relevant principles found in pertinent international

agreements and conventions.
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