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Since the Criminal Code was first promulgated, provisions regarding
the offence to defraud have not been changed, amended or essentially
augmented. In particular, this is the case in regard to degrees of seriousness in
offences to defraud.

Offences to defraud entail more severe punishment if the defrauder
impersonates another person, defrauds someone who is cognitively
challenged or who is an underage juvenile as specified in Section 342(1) of
the Criminal Code. The defrauder will also be more severely punished if the
person defrauded is mentally or emotionally challenged under Section 342(2)
by reference to the offence to defraud under the provisions of Section 341.

Furthermore, if the offender commits an offence to defraud by
publicly displaying false statements or misleading others through simulations

in presentations to members of the general public, then the offender will be

(7)
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more severely penalized in accordance with Section 343, first paragraph. If
the commitment of such an offence under Section 343, first paragraph is in
accordance with Section 342 in any subsection, the offender must be more

severely penalized under the dictates of Section 343, second paragraph.

Nonetheless, in current social conditions, serious offences to defraud
as covered in Sections 342 and 343 are not pertinent to presentations under
false pretenses of being a public official, fraud committed by more than two
persons, fraud by falsely claiming to being a partner in a company or owner
of a company, as well as being a board member, manager, shareholder, or
otherwise belonging to a partnership or company. The serious fraud involved
in falsely claiming to be a member of a profession is also not covered under
Sections 342 and 343.

Inquiry shows that there are any number of fraudulent schemes whose
methods are quite ingenious. There are also collusions to commit fraud by
members of groups or organizations operating both domestically and
internationally. There are cases of fraudulent behavior in which the trust of
the injured party was abused in order to obtain property or misuse property
on a large scale. There are also cases in which state property or property of
public benefit is obtained or used for fraudulent ends, as well as cases in
which the property or possessions of employers are fraudulently used.
Finally, there are cases in which agriculturalists are defrauded through the

false misappropriation of their products, plants, crops, animals, or tools.

(8)
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In regard to the cases just enumerated, no provisions are stipulated for
applying severe penalties. However, members of the general public are aware
of how serious these cases are in view of the damages done to others and
society at large. It is therefore known that the extent of the damage done is
incommensurable with the punishment meted out to offenders. It is perceived
that the harm done is not balanced by appropriate punishment. This
disproportionate treatment stems from the principle of Thai criminal law that
punishment must be metted out in terms of Section 2 of the Criminal Code, a
section grounded in the common law principle of “Nullum crimen, nulla
poena sine praevia lege poenali” or “No crime, no punishment without a
previous penal law.”

Furthermore, no provisions are found in the Criminal Code prescribing
specific penalties for punishing offenders who engage in non-property
fraudulent practices. Moreover, those committing fraud are exempted from
punishment under Section 343 if thereby a prosecution can be stifled through
applying penalties. This makes the offender unafraid of being punished under
the law or receiving punishment for committing such offenses. In the view of
the researcher, if a serious offence has been committed incurring severe
punishment under Section 342, then by no token should such an offender be
exempted from punishment in view of thereby stifling a prosecution if
punished under Section 343.

In studying the criminal code of common law countries such as the

United Kingdom and the Republic of India and the criminal code of civil law

©)
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countries such as the Federal Republic of Germany, Japan, the Italian
Republic, and the Republic of France, the researcher found that offences to
defraud are expressly stipulated to bear punishment commensurate with the
degree of severity of the actual offences committed regardless of the type of
fraud perpetrated. In these jurisdictions, the degree of severity of punishment
is determined by the degree of damage done by the defrauder.

As guidelines for solving these legal problems or closing legal
loopholes in this instance, the researcher would first like to propose
amending the present Criminal Code through adding prescriptions governing
serious offence to defraud in Section 342 and by adding measures in Section
348 governing offences to defraud being exempted from punishment in view
of said punishment putatively stifling a prosecution. In addition, an addition
should be made governing instances of offences to defraud in view of
obtaining services in accordance with Section 345/1 so as to cover patterns
and methods of committing offences not covered under the current law. This
would serve as a preventive and suppressive measure needed because of
manifold changes in society and the nation since the original laws governing

fraudulent practices were promulgated.

(10)
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