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# # 4785882029 : MAJOR POLITICAL ECONOMY

KEY WORD: FOREIGN DIRECT INVESTMENT / FOREIGN BUSINESS LAW [/ NEW

INSTITUTION ECONOMICS / FOREIGNER / NOMINEE
WICHAN KITTIRATANAPAN : POLITICAL ECONOMY OF THE ENFORCEMENT
OF FOREIGN BUSINESS LAW. THESIS ADVISOR : ASSOC. PROF.NUALNOI
TREERAT,PHD., 194 pp.

The objectives of this study are to examine importance, objective, problem, obstacle and
effectiveness of the enforcement of the Foreign Business Law, Foreign Business Act B.E. 2542, The
study employs New Institution Economics as the grand theoretical framework.

The study finds that the importance of the Foreign Business Act B.E.2542 lies in ils role as a
balancing mechanism between the need for foreign investment and problems borne by such investment.
Two main cojectives of this legal framework are, firstly, to control the exterrality impact from foreign
investment through the classification of businesses according to magnitude of impact and the level of
approval authority and, secondly, to regulate foreign investment in order for the derived benefits to be
increasingly obtained through the conditioning of incorporation such as joint venture, minimum capital
requirement and technology transfer. However, these legal frameworks are not effectively enforced. For
the objective of externality control, the legal definition of "Foreigner” set forth in such framework still
allows room for domestic businesses to be dominated by foreign investors. This problematic situation is
a result of not considering the criteria of “controlling™ as part of the primary principles in the framework
and hence resulls in the inability tc control externalities bome by foreign investors, which contradicts the
objectives of the laws. Furthermore, concemning the condition of foreign investment, this legal framework
does not create an incentive structure that can efficiently mareuver the behavior of foreign investors to
the positive end of the domestic economy. Therefore, there is no clarity and direction in terms of the
derived benefits that Thailand as a whole may poientially obtain.

In addition, the definitional gap of “Foreigner” makes possible the practice of nominee
shareholder. Though this practice has long and extensively been utilized, the state does not put much
effort in enforcing the laws due to the fear that foreign investors may move to different location or
decrease their shareholding proportion, which potentially diminished the benefits derived from such

investments, and the enforcement cost borne by the enforcement itself.
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be
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WAYNNINARTEUINNLsvna 1] A.A. 2005-2006

Value at current prices Annual growth rate
ltem (Billions of dollars) (Per cent)
2005 2006 2005 2006

FDI inflows 946 1306 27.4 38.1
FDI outflows 837 1216 -4.6 45.2
Inward FDI stock 10,048 11,999 5.0 19.4
Outward FDI stock 10,579 12,474 4.2 17.9
Income on inward FDI 759 881 28.9 16.0
Income on outward FDI 845 972 24.7 15.1
Cross-border M&As 716 880 88.2 22.9
Sales of foreign affiliates 21,394 25177 3.0 17.7
Gross product of foreign affiliates 4,184 4,862 6.3 16.2
Total assets of foreign affiliates 42 637 51,187 9.3 20.1
Exports of foreign affiliates 4197 4,707 10.7 12.2
Employment of foreign affiliates (in thousands) 63,770 72,627 16.3 13.9
Memorandum

GDP (in current price) 44,486 48,293 7.7 8.6
Gross fixed capital formation 9115 10,307 4.8 13.1
Royalties and licence fee receipts 123 132 9.6 7.2
Export of good and non-factor services 12,588 14,120 10.7 12.2

finn:  UNCTAD, 2007, p. 9
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NIANUIN -1

General Agreement on Trade in Services
PART Il
SPECIFIC COMMITMENTS
Article XVI

Market Access

1. With respect to market access through the modes of supply identified in Article |,

each Member shall accord services and service suppliers of any other Member

treatment no less favourable than that provided for under the terms, limitations and

conditions agreed and specified in its Schedule.

2. In sectors where market-access commitments are undertaken, the measures which

a Member shall not maintain or adopt either on the basis of a regional subdivision or on

the basis of its entire territory, unless otherwise specified in its Schedule, are defined as:

(a)

limitations on the number of service suppliers whether in the form of numerical
quotas, monopolies, exclusive service suppliers or the requirements of an
economic needs test;

limitations on the total value of service transactions or assets in the form of
numerical quotas or the requirement of an economic needs test;

limitations on the total number of service operations or on the total quantity of
service output expressed in terms of designated numerical units in the form of
quotas or the requirement of an economic needs test;

limitations on the total number of natural persons that may be employed in a
particular service sector or that a service supplier may employ and who are
necessary for, and directly related to, the supply of a specific service in the form
of numerical quotas or the requirement of an economic needs test;

measures which restrict or require specific types of legal entity or joint venture
through which a service supplier may supply a service; and

limitations on the participation of foreign capital in terms of maximum percentage
limit on foreign shareholding or the total value of individual or aggregate foreign

investment.
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Article XXVIII — Definitions

For the purpose of this Agreement:

() ‘juridical person" means any legal entity duly constituted or otherwise
organized under applicable law, whether for profit or otherwise, and
whether privately-owned or governmentally-owned, including any
corporation, trust, partnership, joint venture, sole proprietorship or
association;

(m) ‘juridical person of another Member" means a juridical person which is
either:

(i) constituted or otherwise organized under the law of that other
Member, and is engaged in substantive business operations in the
territory of that Member or any other Member; or

(i) inthe case of the supply of a service through commercial presence,
owned or controlled by:

1. natural persons of that Member; or
2. juridical persons of that other Member identified under
subparagraph (i);

(n) ajuridical person is:

(i)  "owned" by persons of a Member if more than 50 per cent of the
equity interest in it is beneficially owned by persons of that Member;

(ii)  "controlled" by persons of a Member if such persons have the power
to name a majority of its directors or otherwise to legally direct its
actions;

(iii) "affiliated" with another person when it controls, or is controlled by, that other

person; or when it and the other person are both controlled by the same person;
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NIANUIN -2
TREATY OF AMITY AND ECONOMIC RELATIONS
BETWEEN THE KINGDOM OF THAILAND AND THE UNITED STATES OF AMERICA
ARTICLE IV

I. Nationals and companies of either Party shall be accorded national
treatment with respect to establishing, as well as acquiring interests in, enterprises of all
types for engaging in commercial, industrial, financial and other business activities
within the territories of the other Party.

2. Each Party reserves the right to prohibit aliens from establishing or
acquiring interests, or to limit the extent to which aliens may establish or acquire
interests, in enterprises engaged within its territories in communications, transport,
fiduciary functions, banking involving depository functions, the exploitation of land, or
other natural resources, or domestic trade in indigenous agricultural products, provided
that it shall accord to nationals and companies of the other Party treatment no less
favorable in this connection than that accorded nationals and companies of any third
country.

3. The provisions of paragraph 1 do not include the practice of professions,
or callings reserved for the nationals of each Party.

4. Enterprises which are or may hereafter be established or acquired by
nationals and companies of either Party within the territories of the other Party and which
are owned or controlled by such nationals and companies, whether in the form of
individual proprietorships, direct branches or companies constituted under the laws of
such other Party, shall be permitted freely to conduct their activities therein upon terms
no less favorable than like enterprises owned or controlled by nationals of such other
Party or of any third country.

5. Nationals and companies of either Party shall enjoy the right to control and
manage the enterprises which they have established or acquired within the territories of
the other Party, and shall be permitted without discrimination to do all things normally
found necessary and proper to the effective conduct of enterprises engaged in like

activities.
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6. Nationals and companies of either Party shall be permitted, in accordance

with the applicable laws, to engage, within the territories of the other Party, accountants
or other technical experts, executive personnel, attorneys, agents and other specialists
of their choice. Moreover, such nationals and companies shall be permitted to engage
accountants and other technical experts, regardless of the extent to which they may
have qualified for the practice of a profession within the territories of such other Party, for
the particular purpose of making examinations, audits and technical investigations for
internal purposes exclusively for, and rendering reports to, such nationals and
companies in connection with the planning and operation of their enterprises within such

territories.
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NIANUIN -3
LAW ON FOREIGN INVESTMENT IN VIETNAM
In order to expand economic co-operation with foreign countries and to make
contribution to the modernization, industrialization and development of the national
economy on the basis of the efficient exploitation and utilization of national resources;
In accordance with the 1992 Constitution of the Socialist Republic of Vietnam;
This Law makes provisions for foreign direct investment in the Socialist Republic of
Vietnam
Article 3
Foreign investors may invest in Vietnam in sectors of its national economy.

The State of Vietnam encourages foreign investors to invest in the following sectors and

regions:

1. Sectors:
(a) Production of exports;
(b) Animal husbandry, farming and processing of agricultural produce,
forestry, and aquaculture;
(c) Utilization of high technology and modern techniques, protection of
ecological environment and investment in research and development;
(d) Labour intensive activities, processing of raw materials and efficient
utilization of natural resources in Vietnam;
(e) Construction of infrastructure facilities and important industrial
production establishments.

2. Regions:

(a) Mountainous and remote regions;

(b) Regions with difficult economic and social conditions.
The State of Vietnam will not license any foreign investment project in sectors or regions
which may have adverse effects on national defence, national security, cultural and

historical heritage, fine custom and tradition, or the ecological environment.
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NIANUIN A-4
Investment Canada Act

3. In this Act,

"Canadian" means

(a) a Canadian citizen,

(b) a permanent resident within the meaning of the Immigration Act who has
been ordinarily resident in Canada for not more than one year after the time at which he
first became eligible to apply for Canadian citizenship,

(c) a Canadian government, whether federal, provincial or local, or an agency
thereof, or

(d) an entity that is Canadian-controlled, as determined pursuant to subsection
26(1) or (2) and in respect of which no determination or declaration has been made
under subsection 26(2.1) or (2.2);

"non-Canadian" means an individual, a government or an agency thereof or an

entity that is not a Canadian;
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AIANUIN /-5
Foreign Exchange and Foreign Trade Control Law
(uilauneeannguing Roderick Seeman

www.japanlaw.info/forex/law/mc.htm)

CHAPTER V DIRECT DOMESTIC INVESTMENTS, ETC.

Article 26 (Notice, etc., of direct domestic investments, etc.)

1. A "foreign investor" shall mean any one of those mentioned below, which
performs any one of the direct domestic investments, etc., mentioned in each Item of the
next Paragraph:

(1) A natural person who is a non-resident;

(2) A juridical person or other organization established under foreign legislation,
or a juridical person or other organization having its main office in a foreign country;

(3) A company of which the number of stock or the amount of capital
subscription directly owned by one or more of those mentioned in Item (1) and/or the
preceding ltem, and/or the number of stock or the amount of capital subscription
designated by a Cabinet Order as being indirectly owned by the above-mentioned
through another company or other companies, equal(s) or exceed(s) in the aggregate
one-half (1/2) of that company's total stock issue or total subscribed capital; or

(4) Other than those mentioned in the preceding two Items, a juridical person or
other organization, where parties listed in Item (i) constitute either the majority of the
board members (meaning directors and other similar posts. Hereinafter in this Item, the

same) or of the parties who have the right of representation by board directors.
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