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PORNUMA JONGVIMANSIN : PROBLEMS AND SCOPE OF FARMERS' RIGHTS UNDER
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AGRICULTURE. THESIS ADVISOR : PROF. VITIT MUNTARBHORN, THESIS CO-ADISOR :
ASST. PROF. KANONGNIJ SRIBUAIAM, Ph.D., 361 pp.

Farmers' rights are recognized in the International Treaty on Plant Genetic Resources for
Food and Agriculture. Article 9 of this treaty requires the contracting parties to implement the
farmers’ rights by enforcing national legislation or by taking measures to protect and promote

farmers’ rights in their states as appropriate. Consgquently, there are enforcement problems.

This study on the enforcement of farmers’ rights by contracting parties has found that
national laws and measures to guarantee farmers’ rights can be found concerning plant genetic
resources for food and agriculture. The contracting parties protect traditional knowledge; the right
to equitably participate in sharing benefits arising from the utilization of plant genetic resources
for food and agriculture; the right to participate in making decisions at the national level on
matters relating to the conservation and sustainable use of plant genetic resources for food and
agriculture; and the right to save, use, exchange and sell seeds and propagating material.
However, this study concerning compliance with the International treaty in the reports presented
to the governing body of this treaty has found that the contracting parties failed to comply with

such law. There is inadequate law enforcement of the treaty.

However, the governing body and the contracting parties should arrange meetings to

promote good practices and ensure effective enforcement by these parties.
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revision of the International Undertaking see supra Part 3 Section 1 Chapter 2 C. Annex Il Resolution
5/89 Farmers’ Rights. Endorses the concept of Farmers’ Rights mean rights arising from the past,
present and future contributions of farmers in conserving, improving, and making available plant
genertic resources, particularly those in the centres of origin/diversity.

e Thomas Cottier, The Protection of Genetic Resources and Traditional Knowledge Towards

More Specific Rights and Obligations in World Trade Law, (J. INT'L ECON. L. 1998), pp. 555, 573
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Cited in Martin A. Girsberger, Biodiversity and the Concept of Farmers’ Rights in International Law :

factual background and legal analysis, (Berne : European Academic Publishers, 1999), p. 174.

" Arvind Subramanian, Genetic Resources, Biodiversity and Environment Protection, 1992

Cited in Martin A. Girsberger, Biodiversity and the Concept of Farmers’ Rights in International Law :

factual background and legal analysis, p. 174.
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"“The International Undertaking on Plant Genetic Resources, Article 2 (a) the reproductive or
vegetative propagating material of the following categories of plants:

i cultivated varieties (cultivars) in current use and newly developed varieties;

ii. obsolete cultivars;

iii. primitive cultivars (landraces);

iv. wild and weed[y] species, near relatives of cultivated varieties;

v. special genetic stocks (including elite and current breeders’ line and mutants).

" FAO Document. CPGR-Ex1/94/5, Revision of the International Undertaking: Analysis of

Some Technical, Economic and Legal Aspects for Consideration in Stage Il, [Online], 1994, Available

from : http://www.fao.org, [2009 November, 15] , para. 3 (i)
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* Naomi Rogt-Arriaza, The Appropriation of Scientific and Technical Knowledge of

Indigenous and Local Communities, pp. 919 - 965, Cited in Martin A. Girsberger, Biodiversity and the

Concept of Farmers’ Rights in International Law : factual background and legal analysis, p. 82.

* According to the Rural Advancement Foundation International (RAFI)
Many in the international community believe that the extinction of indigenous
knowledge is both inevitable and even desirable. Indigenous knowledge is sometimes regarded as a
barrier to the transmittal of new technological tools and information. If indigenous knowledge once
had a role, it is said, that role has since been overtaken by others.

7 Lee P. Breckenridge, Protection of Biological and Cultural Diversity: Emerging Recognition

of Local Community Rights in Ecosystems Under International Environmental Law, Farmer First.

Farmer Innovation and Agriculture Research, pp. 735, 744 - 750 Cited in Martin A. Girsberger,
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Biodiversity and the Concept of Farmers’ Rights in International Law : factual background and legal

analysis, p. 84.

*® The Farmers’ Rights Project, Information paper on Farmers’ Rights submitted by the

Fridtjof Nansen Institute, Norway, based on the Farmers’ Rights Project, (Lysaker: The Fridtjof

Nansen Institute, 2009), p. 6.

* Naomi Rogt-Arriaza, The Appropriation of Scientific and Technical Knowledge of

Indigenous and Local Communities, p.921-925 Cited in Martin A. Girsberger, Biodiversity and the

Concept of Farmers’ Rights in International Law : factual background and legal analysis, p. 84.
0 According to RAFI, the results of formal and informal innovation systems differ ad follows:
As a fair simplification, it can be said that the institutional system offers humanity
micro-system developments that find application on a macro-scale. Highly specific improvements in
molecular biology or micro-electronics may have vast commercial application. The cooperative
system, on the other hand, offers broad macro-system innovations that generally can only be applied
at the micro-level, i.e., the local environment. Indigenous knowledge often involves the use of

complex bio-systems integrating plants, insects, and soil, for example, in a common strategy.



82

(3) NQNTUNUIHBIVFATUNULHBIIN AR NTuanReun TN

v
o o

dj o ¥ o o a V% QI 1
fefiunaziu uazldvinnisdiulgeaniilynyifesiumantiu
(4) lsiasAnilaiednlandudnaasniifynyifiesiule wisunuiasn

AutianlasunaLls Tamisaniu’

¥

4 QI dl ¥ [ A a 1 1 o o o oA =
Rasnwnaatasiungldn "Luzdfmmqumﬂ@ ATNUIAR Lw:mzmﬂfmuﬂﬂ?uﬂququwm

UNINgNANaRFarfeiiN1Imaaes e AU ug NN I A a1 Tusesldienan war[u

o

o 1 Y o o a dl ! ! Vas %4 a 4 QI dl
mmumnﬂf;wﬂmmmmﬂ'ﬁumum Lmemﬂmummgmmﬂgnﬁmﬁyﬂmmumm U

] dlal o 4 <3 o Y o A '8 a v d%
Waayulnanassnauinmlsaudn fazinliinananmansarnisonanenlddsaunn

2
o o

91l gRTTyiDITUAINAUALAZHAAINUIAA

dl a 4 AI a % a [ v o‘d‘ a g
Lmquﬂﬁym’mmaummmﬂmﬂummumlm dena Winnadselaminnaaw

| !

a = aI/ ! Qi o A a | 4
duyariumata aannimaaasuana1anigiall wudnlanranaztinvgunaamduan 1a

a

o @ Ao y ' o ' Ly - X o 4 o X
A7079 HAFTIR91 1 A1 10,000 FIBEN LLWﬂ']N'TV]ﬁ@@ﬂ@qﬂWﬁ@Hu1W?Wquu AINAAUIN

v
v K

Y a 2% QI 2 E/ = a % o [~ [~ o 1 1 1
mﬂmquﬁmmwmammuu%m@mmmﬂummL‘a‘mﬂu@mﬂmu1 AR 2 WIUU A

%
=]

naliiAnnisTasnssugi oy viestivay neglddldveeunynldnddynviesiuiay
NINENIRUGNITNANTNED M TUALINEAINIIN VTDIAUANTALTELATANFIDLLNY LAatiNsln

v o N - BT R o v 2 o o
AN mmmamﬂumuuiu%L‘]Jul,:“@wmﬂizmﬂ‘w FNUNLAILVINTIU N9 e mANIAY

o According to RAFI,

Most indigenous peoples share a sense of communal responsibility for their land and
its living resources. It is rare to find a deeply rooted culture that permits a patent like monopoly over
the products or processes of life. It is largely because of this communal tradition that many
indigenous peoples look upon intellectual property especially related to life forms — as a kind of

blasphemy.
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* Usha Menon, “Ethics and Morality”, in Farmers’ Rights and Plant Gentic Resources

Recognition & Reward: A Dialouge, 1995, pp. 152, 154-155 Cite in Matin A. Girsberger, Biodiversity

and the Concept of Farmers’ Rights in International Law: Factual Background and Legal Analysis, p.

245.

* Matin A. Girsberger, Biodiversity and the Concept of Farmers’ Rights in International Law:

Factual Background and Legal Analysis, p. 246.
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Article 9.2 “The Contracting Parties agree that the responsibility for realizing Farmers’
Rights, as they relate to plant genetic resources for food and agriculture, rests with national
governments. In accordance with their needs and priorities, each Contracting Party should, as

appropriate and subject to its national legislation, take measures to protect and promote Farmers’

Rights...”
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“Teff is an annual grass, a species of lovegrass native to the northern Ethiopian Highlands
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INTERNATIONAL TREATY ON PLANT GENETIC RESOURCES
FOR FOOD AND AGRICULTURE

PREAMBLE

The Contracting Parties,

Convinced of the special nature of plant genetic resources for food and agriculture, their

distinctive features and problems needing distinctive solutions;

Alarmed by the continuing erosion of these resources;

Cognizant that plant genetic resources for food and agriculture are a common concern
of all countries, in that all countries depend very largely on plant genetic resources for

food and agriculture that originated elsewhere;

Acknowledging that the conservation, exploration, collection, characterization,
evaluation and documentation of plant genetic resources for food and agriculture are
essential in meeting the goals of the Rome Declaration on World Food Security and the
World Food Summit Plan of Action and for sustainable agricultural development for this
and future generations, and that the capacity of developing countries and countries with

economies in transition to undertake such tasks needs urgently to be reinforced;

Noting that the Global Plan of Action for the Conservation and Sustainable Use of Plant
Genetic Resources for Food and Agriculture is an internationally agreed framework for

such activities;

Acknowledging further that plant genetic resources for food and agriculture are the raw

material indispensable for crop genetic improvement, whether by means of farmers’
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selection, classical plant breeding or modern biotechnologies, and are essential in

adapting to unpredictable environmental changes and future human needs;

Affirming that the past, present and future contributions of farmers in all regions of the
world, particularly those in centres of origin and diversity, in conserving, improving and

making available these resources, is the basis of Farmers’ Rights;

Affirming also that the rights recognized in this Treaty to save, use, exchange and sell
farm-saved seed and other propagating material, and to participate in decision-making
regarding, and in the fair and equitable sharing of the benefits arising from, the use of
plant genetic resources for food and agriculture, are fundamental to the realization of
Farmers’ Rights, as well as the promotion of Farmers’ Rights at national and international

levels;

Recognizing that this Treaty and other international agreements relevant to this Treaty

should be mutually supportive with a view to sustainable agriculture and food security;

Affirming that nothing in this Treaty shall be interpreted as implying in any way a change
in the rights and obligations of the Contracting Parties under other international

agreements;

Understanding that the above recital is not intended to create a hierarchy between this

Treaty and other international agreements;

Aware that questions regarding the management of plant genetic resources for food and
agriculture are at the meeting point between agriculture, the environment and

commerce, and convinced that there should be synergy among these sectors;

Aware of their responsibility to past and future generations to conserve the World's

diversity of
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plant genetic resources for food and agriculture;

Recognizing that, in the exercise of their sovereign rights over their plant genetic
resources for food and agriculture, states may mutually benefit from the creation of an
effective multilateral system for facilitated access to a negotiated selection of these
resources and for the fair and equitable sharing of the benefits arising from their use;

and

Desiring to conclude an international agreement within the framework of the Food and
Agriculture Organization of the United Nations, hereinafter referred to as FAO, under

Article XIV of the FAO Constitution;

Have agreed as follows:

PART | — INTRODUCTION
Article 1 — Objectives

1.1 The objectives of this Treaty are the conservation and sustainable use of plant
genetic resources for food and agriculture and the fair and equitable sharing of the
benefits arising out of their use, in harmony with the Convention on Biological Diversity,
for sustainable agriculture and food security.

1.2 These objectives will be attained by closely linking this Treaty to the Food and
Agriculture Organization of the United Nations and to the Convention on Biological

Diversity.

Article 2 — Use of terms

For the purpose of this Treaty, the following terms shall have the meanings
hereunder assigned to them. These definitions are not intended to cover trade in

commodities:
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“In situ conservation” means the conservation of ecosystems and natural habitats and
the maintenance and recovery of viable populations of species in their natural
surroundings and, in the case of domesticated or cultivated plant species, in the

surroundings where they have developed their distinctive properties.

“Ex situ conservation” means the conservation of plant genetic resources for food and

agriculture outside their natural habitat.

“Plant genetic resources for food and agriculture” means any genetic material of plant

origin of actual or potential value for food and agriculture.

“Genetic material” means any material of plant origin, including reproductive and

vegetative propagating material, containing functional units of heredity.

“Variety” means a plant grouping, within a single botanical taxon of the lowest known
rank, defined by the reproducible expression of its distinguishing and other genetic

characteristics.

“Ex situ collection” means a collection of plant genetic resources for food and

agriculture maintained outside their natural habitat.

“Centre of origin” means a geographical area where a plant species, either

domesticated or wild, first developed its distinctive properties.

“Centre of crop diversity” means a geographic area containing a high level of genetic

diversity for crop species in in situ conditions.

Article 3 — Scope

This Treaty relates to plant genetic resources for food and agriculture.
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PART Il - GENERAL PROVISIONS

Article 4 - General Obligations

Each Contracting Party shall ensure the conformity of its laws, regulations and

procedures with its obligations as provided in this Treaty.

Article 5 — Conservation, Exploration, Collection, Characterization, Evaluation and

Documentation of Plant Genetic Resources for Food and Agriculture

5.1 Each Contracting Party shall, subject to national legislation, and in cooperation with

other Contracting Parties where appropriate, promote an integrated approach to the

exploration, conservation and sustainable use of plant genetic resources for food and

agriculture and shall in particular, as appropriate:

(a)

Survey and inventory plant genetic resources for food and agriculture, taking
into account the status and degree of variation in existing populations, including
those that are of potential use and, as feasible, assess any threats to them;
Promote the collection of plant genetic resources for food and agriculture and
relevant associated information on those plant genetic resources that are under
threat or are of potential use;

Promote or support, as appropriate, farmers and local communities’ efforts to
manage and conserve on-farm their plant genetic resources for food and
agriculture;

Promote in situ conservation of wild crop relatives and wild plants for food
production, including in protected areas, by supporting, inter alia, the efforts of
indigenous and local communities;

Cooperate to promote the development of an efficient and sustainable system of
ex situ conservation, giving due attention to the need for adequate
documentation, characterization, regeneration and evaluation, and promote the
development and transfer of appropriate technologies for this purpose with a
view to improving the sustainable use of plant genetic resources for food and

agriculture;
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Monitor the maintenance of the viability, degree of variation, and the genetic

integrity of collections of plant genetic resources for food and agriculture.

5.2 The Contracting Parties shall, as appropriate, take steps to minimize or, if possible,

eliminate threats to plant genetic resources for food and agriculture.

Article 6 — Sustainable Use of Plant Genetic Resources

6.1 The Contracting Parties shall develop and maintain appropriate policy and legal

measures that promote the sustainable use of plant genetic resources for food and

agriculture.

6.2 The sustainable use of plant genetic resources for food and agriculture may include

such measures as:

(a)

pursuing fair agricultural policies that promote, as appropriate, the development
and maintenance of diverse farming systems that enhance the sustainable use
of agricultural biological diversity and other natural resources;

strengthening research which enhances and conserves biological diversity by
maximizing intra- and inter-specific variation for the benefit of farmers, especially
those who generate and use their own varieties and apply ecological principles
in maintaining soil fertility and in combating diseases, weeds and pests;
promoting, as appropriate, plant breeding efforts which, with the participation of
farmers, particularly in developing countries, strengthen the capacity to develop
varieties particularly adapted to social, economic and ecological conditions,
including in marginal areas;

broadening the genetic base of crops and increasing the range of genetic
diversity available to farmers;

promoting, as appropriate, the expanded use of local and locally adapted crops,
varieties and underutilized species;

supporting, as appropriate, the wider use of diversity of varieties and species in

on-farm management, conservation and sustainable use of crops and creating
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strong links to plant breeding and agricultural development in order to reduce
crop vulnerability and genetic erosion, and promote increased world food
production compatible with sustainable development; and

(g) reviewing, and, as appropriate, adjusting breeding strategies and regulations

concerning variety release and seed distribution.

Article 7 — National Commitments and International Cooperation

7.1 Each Contracting Party shall, as appropriate, integrate into its agriculture and rural
development policies and programmes, activities referred to in Articles 5 and 6, and
cooperate with other Contracting Parties, directly or through FAO and other relevant
international organizations, in the conservation and sustainable use of plant genetic

resources for food and agriculture.

7.2 International cooperation shall, in particular, be directed to:

(a) establishing or strengthening the capabilities of developing countries and
countries with economies in transition with respect to conservation and
sustainable use of plant genetic resources for food and agriculture;

(b) enhancing international activities to promote conservation, evaluation,
documentation genetic enhancement, plant breeding, seed multiplication;
and sharing, providing access to, and exchanging, in conformity with Part
IV, plant genetic resources for food and agriculture and appropriate
information and technology;

(c) maintaining and strengthening the institutional arrangements provided for in
Part V; and

(d) implement the funding strategy of Article 18.

Article 8 — Technical Assistance

The Contracting Parties agree to promote the provision of technical assistance to

Contracting Parties, especially those that are developing countries or countries with
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economies in transition, either bilaterally or through the appropriate international

organizations, with the objective of facilitating the implementation of this Treaty.

PART Il - FARMERS' RIGHTS
Article 9 — Farmers’ Rights

9.1 The Contracting Parties recognize the enormous contribution that the local and
indigenous communities and farmers of all regions of the world, particularly those in the
centres of origin and crop diversity, have made and will continue to make for the
conservation and development of plant genetic resources which constitute the basis of

food and agriculture production throughout the world.

9.2 The Contracting Parties agree that the responsibility for realizing Farmers’ Rights, as
they relate to plant genetic resources for food and agriculture, rests with national
governments. In accordance with their needs and priorities, each Contracting Party
should, as appropriate, and subject to its national legislation, take measures to protect
and promote Farmers’ Rights, including:
(a) protection of traditional knowledge relevant to plant genetic resources for food
and agriculture;
(b) the right to equitably participate in sharing benefits arising from the utilization of
plant genetic resources for food and agriculture; and
(c) the right to participate in making decisions, at the national level, on matters
related to the conservation and sustainable use of plant genetic resources for

food and agriculture.

9.3 Nothing in this Article shall be interpreted to limit any rights that farmers have to
save, use, exchange and sell farm-saved seed/propagating material, subject to national

law and as appropriate.
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PART IV - THE MULTILATERAL SYSTEM OF ACCESS AND BENEFIT-SHARING

Article 10 — Multilateral System of Access and Benefit-sharing

10.1 In their relationships with other States, the Contracting Parties recognize the
sovereign rights of States over their own plant genetic resources for food and
agriculture, including that the authority to determine access to those resources rests

with national governments and is subject to national legislation.

10.2 In the exercise of their sovereign rights, the Contracting Parties agree to establish a
multilateral system, which is efficient, effective, and transparent, both to facilitate access
to plant genetic resources for food and agriculture, and to share, in a fair and equitable
way, the benefits arising from the utilization of these resources, on a complementary and

mutually reinforcing basis.

Article 11 — Coverage of the Multilateral System

11.1 In furtherance of the objectives of conservation and sustainable use of plant
genetic resources for food and agriculture and the fair and equitable sharing of benefits
arising out of their use, as stated in Article 1, the Multilateral System shall cover the plant
genetic resources for food and agriculture listed in Annex |, established according to

criteria of food security and interdependence.

11.2 The Multilateral System, as identified in Article 11.1, shall include all plant genetic
resources for food and agriculture listed in Annex | that are under the management and
control of the Contracting Parties and in the public domain. With a view to achieving the
fullest possible coverage of the Multilateral System, the Contracting Parties invite all
other holders of the plant genetic resources for food and agriculture listed in Annex | to

include these plant genetic resources for food and agriculture in the Multilateral System.

11.3 Contracting Parties also agree to take appropriate measures to encourage natural

and legal persons within their jurisdiction who hold plant genetic resources for food and
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agriculture listed in Annex | to include such plant genetic resources for food and

agriculture in the Multilateral System.

11.4 Within two years of the entry into force of the Treaty, the Governing Body shall
assess the progress in including the plant genetic resources for food and agriculture
referred to in paragraph 11.3 in the Multilateral System. Following this assessment, the
Governing Body shall decide whether access shall continue to be facilitated to those
natural and legal persons referred to in paragraph 11.3 that have not included these
plant genetic resources for food and agriculture in the Multilateral System, or take such

other measures as it deems appropriate.

11.5 The Multilateral System shall also include the plant genetic resources for food and
agriculture listed in Annex | and held in the ex situ collections of the International
Agricultural Research Centres of the Consultative Group on International Agricultural
Research (CGIAR), as provided in Article 15.1a, and in other international institutions, in

accordance with Article 15.5.

Article 12 — Facilitated access to plant genetic resources

for food and agriculture within the Multilateral System

12.1 The Contracting Parties agree that facilitated access to plant genetic resources for
food and agriculture under the Multilateral System, as defined in Article 11, shall be in

accordance with the provisions of this Treaty.

12.2 The Contracting Parties agree to take the necessary legal or other appropriate
measures to provide such access to other Contracting Parties through the Multilateral
System. To this effect, such access shall also be provided to legal and natural persons

under the jurisdiction of any Contracting Party, subject to the provisions of Article 11.4.

12.3 Such access shall be provided in accordance with the conditions below:
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Access shall be provided solely for the purpose of utilization and conservation
for research, breeding and training for food and agriculture, provided that such
purpose does not include chemical, pharmaceutical and/or other non-food/feed
industrial uses. In the case of multiple-use crops (food and non-food), their
importance for food security should be the determinant for their inclusion in the
Multilateral System and availability for facilitated access.

Access shall be accorded expeditiously, without the need to track individual
accessions and free of charge, or, when a fee is charged, it shall not exceed the
minimal cost involved;

All available passport data and, subject to applicable law, any other associated
available non-confidential descriptive information, shall be made available with
the plant genetic resources for food and agriculture provided;

Recipients shall not claim any intellectual property or other rights that limit the
facilitated access to the plant genetic resources for food and agriculture, or their
genetic parts or components, in the form received from the Multilateral System;
Access to plant genetic resources for food and agriculture under development,
including material being developed by farmers, shall be at the discretion of its
developer, during the period of its development;

Access to plant genetic resources for food and agriculture protected by
intellectual and other property rights shall be consistent with relevant
international agreements, and with relevant national laws;

Plant genetic resources for food and agriculture accessed under the Multilateral
System and conserved shall continue to be made available to the Multilateral
System by the recipients of those plant genetic resources for food and
agriculture, under the terms of this Treaty; and

Without prejudice to the other provisions under this Article, the Contracting
Parties agree that access to plant genetic resources for food and agriculture
found in in situ conditions will be provided according to national legislation or, in
the absence of such legislation, in accordance with such standards as may be

set by the Governing Body.
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12.4 To this effect, facilitated access, in accordance with Articles 12.2 and 12.3 above,
shall be provided pursuant to a standard material transfer agreement (MTA), which shall
be adopted by the Governing Body and contain the provisions of Articles 12.3a, d and
g, as well as the benefit sharing provisions set forth in Article 13.2d(ii) and other relevant
provisions of this Treaty, and the provision that the recipient of the plant genetic
resources for food and agriculture shall require that the conditions of the MTA shall
apply to the transfer of plant genetic resources for food and agriculture to another
person or entity, as well as to any subsequent transfers of those plant genetic resources

for food and agriculture.

12.5 Contracting Parties shall ensure that an opportunity to seek recourse is available,
consistent with applicable jurisdictional requirements, under their legal systems, in case
of contractual disputes arising under such MTAs, recognizing that obligations arising
under such

MTASs rest exclusively with the parties to those MTAs.

12.6 In emergency disaster situations, the Contracting Parties agree to provide
facilitated access to appropriate plant genetic resources for food and agriculture in the
Multilateral System for the purpose of contributing to the re-establishment of agricultural

systems, in cooperation with disaster relief co-ordinators.

Article 13 - Benefit-sharing in the Multilateral System

13.1 The Contracting Parties recognize that facilitated access to plant genetic resources
for food and agriculture which are included in the Multilateral System constitutes itself a
major benefit of the Multilateral System and agree that benefits accruing there from shall

be shared fairly and equitably in accordance with the provisions of this Article.

13.2 The Contracting Parties agree that benefits arising from the use, including
commercial, of plant genetic resources for food and agriculture under the Multilateral

System shall be shared fairly and equitably through the following mechanisms: the
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exchange of information, access to and transfer of technology, capacity-building, and
the sharing of the benefits arising from commercialization, taking into account the
priority activity areas in the rolling Global Plan of Action, under the guidance of the
Governing Body:

(a) Exchange of information: The Contracting Parties agree to make available
information which shall, inter alia , encompass catalogues and inventories,
information on technologies, results of technical, scientific and socio-economic
research, including characterization, evaluation and utilization, regarding those
plant genetic resources for food and agriculture under the Multilateral System.
Such information shall be made available, where non-confidential, subject to
applicable law and in accordance with national capabilities. Such information
shall be made available to all Contracting Parties to this Treaty through the

information system, provided for in Article 17.

(b) Access to and transfer of technology
(i) The Contracting Parties undertake to provide and/or facilitate access to
technologies for the conservation, characterization, evaluation and use of
plant genetic resources for food and agriculture which are under the
Multilateral System. Recognizing that some technologies can only be
transferred through genetic material, the Contracting Parties shall provide
and/or facilitate access to such technologies and genetic material which is
under the Multilateral System and to improved varieties and genetic material
developed through the use of plant genetic resources for food and
agriculture under the Multilateral System, in conformity with the provisions of
Article 12. Access to these technologies, improved varieties and genetic
material shall be provided and/or facilitated, while respecting applicable
property rights and access laws, and in accordance with national

capabilities.
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(i) Access to and transfer of technology to countries, especially to developing
countries and countries with economies in transition, shall be carried out through
a set of measures, such as the establishment and maintenance of, and
participation in, crop-based thematic groups on utilization of plant genetic
resources for food and agriculture, all types of partnership in research and
development and in commercial joint ventures relating to the material received,
human resource development, and effective access to research facilities.

(iii) Access to and transfer of technology as referred to in (i) and (i) above,
including that protected by intellectual property rights, to developing countries
that are Contracting Parties, in particular least developed countries, and
countries with economies in transition, shall be provided and/or facilitated under
fair and most favourable terms, in particular in the case of technologies for use in
conservation as well as technologies for the benefit of farmers in developing
countries, especially in least developed countries, and countries with economies
in transition, including on concessional and preferential terms where mutually
agreed, inter alia, through partnerships in research and development under the
Multilateral System. Such access and transfer shall be provided on terms which
recognize and are consistent with the adequate and effective protection of

intellectual property rights.

Capacity-building

Taking into account the needs of developing countries and countries with

economies in transition, as expressed through the priority they accord to building

capacity in plant genetic resources for food and agriculture in their plans and

programmes, when in place, in respect of those plant genetic resources for food and

agriculture covered by the Multilateral System, the Contracting Parties agree to give

priority to

(i) establishing and/or strengthening programmes for scientific and technical
education and training in conservation and sustainable use of plant genetic

resources for food and agriculture,
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(i) developing and strengthening facilities for conservation and sustainable use
of plant genetic resources for food and agriculture, in particular in developing
countries, and countries with economies in transition, and (iii) carrying out
scientific research preferably, and where possible, in developing countries
and countries with economies in transition, in cooperation with institutions of
such countries, and developing capacity for such research in fields where

they are needed.

(d) Sharing of monetary and other benefits of commercialization

(i) The Contracting Parties agree, under the Multilateral System, to take
measures in order to achieve commercial benefit-sharing, through the
involvement of the private and public sectors in activities identified under this
Article, through partnerships and collaboration, including with the private
sector in developing countries and countries with economies in transition, in
research and technology development;

(i) The Contracting Parties agree that the standard Material Transfer Agreement
referred to in Article 12.4 shall include a requirement that a recipient who
commercializes a product that is a plant genetic resource for food and
agriculture and that incorporates material accessed from the Multilateral
System, shall pay to the mechanism referred to in Article 19.3f, an equitable
share of the benefits arising from the commercialization of that product,
except whenever such a product is available without restriction to others for
further research and breeding, in which case the recipient who
commercializes shall be encouraged to make such payment. The Governing
Body shall, at its first meeting, determine the level, form and manner of the
payment, in line with commercial practice. The Governing Body may decide
to establish different levels of payment for various categories of recipients
who commercialize such products; it may also decide on the need to exempt
from such payments small farmers in developing countries and in countries

with economies in transition. The Governing Body may, from time to time,
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review the levels of payment with a view to achieving fair and equitable
sharing of benefits, and it may also assess, within a period of five years from
the entry into force of this Treaty, whether the mandatory payment
requirement in the MTA shall apply also in cases where such commercialized
products are available without restriction to others for further research and
breeding.
13.3 The Contracting Parties agree that benefits arising from the use of plant genetic
resources for food and agriculture that are shared under the Multilateral System should
flow primarily, directly and indirectly, to farmers in all countries, especially in developing
countries, and ountries with economies in transition, who conserve and sustainably

utilize plant genetic resources for food and agriculture.

13.4 The Governing Body shall, at its first meeting, consider relevant policy and criteria
for specific assistance under the agreed funding strategy established under Article 18
for the conservation of plant genetic resources for food and agriculture in developing
countries, and countries with economies in transition whose contribution to the diversity
of plant genetic resources for food and agriculture in the Multilateral System is

significant and/or which have special needs.

13.5 The Contracting Parties recognize that the ability to fully implement the Global Plan
of Action, in particular of developing countries and countries with economies in
transition, will depend largely upon the effective implementation of this Article and of the

funding strategy as provided in Article 18.

13.6 The Contracting Parties shall consider modalities of a strategy of voluntary benefit
sharing contributions whereby Food Processing Industries that benefit from plant

genetic resources for food and agriculture shall contribute to the Multilateral System.
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PART V - SUPPORTING COMPONENTS
Article 14 — Global Plan of Action

Recognizing that the rolling Global Plan of Action for the Conservation and Sustainable
Use of Plant Genetic Resources for Food and Agriculture is important to this Treaty,
Contracting Parties should promote its effective implementation, including through
national actions and, as appropriate, international cooperation to provide a coherent
framework, inter alia, for capacity building, technology transfer and exchange of

information, taking into account the provisions of Article 13.

Article 15 - Ex Situ Collections of Plant Genetic Resources for Food and Agriculture

held by the International Agricultural Research Centres of the Consultative Group on

International Agricultural Research and other International Institutions

15.1 The Contracting Parties recognize the importance to this Treaty of the ex situ
collections of plant genetic resources for food and agriculture held in trust by the
International Agricultural Research Centres (IARCs) of the Consultative Group on
International Agricultural Research (CGIAR). The Contracting Parties call upon the
IARCs to sign agreements with the Governing Body with regard to such ex situ
collections, in accordance with the following terms and conditions:

(a) Plant genetic resources for food and agriculture listed in Annex | of this Treaty
and held by the IARCs shall be made available in accordance with the
provisions set out in Part IV of this Treaty.

(b) Plant genetic resources for food and agriculture other than those listed in Annex
| of this Treaty and collected before its entry into force that are held by IARCs
shall be made available in accordance with the provisions of the MTA currently
in use pursuant to agreements between the IARCs and the FAQO. This MTA shall
be amended by the Governing Body no later than its second regular session, in
consultation with the IARCs, in accordance with the relevant provisions of this

Treaty, especially Articles 12 and 13, and under the following conditions:
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(i) The IARCs shall periodically inform the Governing Body about the MTAs
entered into, according to a schedule to be established by the Governing
Body;

(i) The Contracting Parties in whose territory the plant genetic resources for food
and agriculture were collected from in situ conditions shall be provided with
samples of such plant genetic resources for food and agriculture on demand,
without any MTA,

(iii) Benefits arising under the above MTA that accrue to the mechanism
mentioned in Article 19.3f shall be applied, in particular, to the conservation
and sustainable use of the plant genetic resources for food and agriculture in
question, particularly in national and regional programmes in developing
countries and countries with economies in transition, especially in centres of
diversity and the least developed countries; and

(iv) The IARCs shall take appropriate measures, in accordance with their
capacity, to maintain effective compliance with the conditions of the MTAs,
and shall promptly inform the Governing Body of cases of non-compliance.

IARCs recognize the authority of the Governing Body to provide policy guidance

relating to ex situ collections held by them and subject to the provisions of this

Treaty.

(d) The scientific and technical facilities in which such ex situ collections are

conserved shall remain under the authority of the IARCs, which undertake to
manage and administer these ex situ collections in accordance with
internationally accepted standards, in particular the Genebank Standards as
endorsed by the FAO Commission on Genetic Resources for Food and
Agriculture.

Upon request by an IARC, the Secretary shall endeavour to provide appropriate
technical support.

The Secretary shall have, at any time, right of access to the facilities, as well as
right to inspect all activities performed therein directly related to the conservation

and exchange of the material covered by this Article.
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(g) If the orderly maintenance of these ex situ collections held by IARCs is impeded
or threatened by whatever event, including force majeure, the Secretary, with the
approval of the host country, shall assist in its evacuation or transfer, to the

extent possible.

15.2 The Contracting Parties agree to provide facilitated access to plant genetic
resources for food and agriculture in Annex | under the Multilateral System to IARCs of
the CGIAR that have signed agreements with the Governing Body in accordance with
this Treaty. Such Centres shall be included in a list held by the Secretary to be made

available to the Contracting Parties on request.

15.3 The material other than that listed in Annex |, which is received and conserved by
IARCs after the coming into force of this Treaty, shall be available for access on terms
consistent with those mutually agreed between the IARCs that receive the material and
the country of origin of such resources or the country that has acquired those resources

in accordance with the Convention on Biological Diversity or other applicable law.

15.4 The Contracting Parties are encouraged to provide IARCs that have signed
agreements with the Governing Body with access, on mutually agreed terms, to plant
genetic resources for food and agriculture not listed in Annex | that are important to the

programmes and activities of the IARCs.

15.5 The Governing Body will also seek to establish agreements for the purposes stated

in this Article with other relevant international institutions.

Article 16 — International Plant Genetic Resources Networks

16.1 Existing cooperation in international plant genetic resources for food and
agriculture networks will be encouraged or developed on the basis of existing
arrangements and consistent with the terms of this Treaty, so as to achieve as complete

coverage as possible of plant genetic resources for food and agriculture.
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16.2 The Contracting Parties will encourage, as appropriate, all relevant institutions,
including governmental, private, non-governmental, research, breeding and other

institutions, to participate in the international networks.

Article 17 — The Global Information System on Plant Genetic Resources

for Food and Agriculture

17.1 The Contracting Parties shall cooperate to develop and strengthen a global
information system to facilitate the exchange of information, based on existing
information systems, on scientific, technical and environmental matters related to plant
genetic resources for food and agriculture, with the expectation that such exchange of
information will contribute to the sharing of benefits by making information on plant
genetic resources for food and agriculture available to all Contracting Parties. In
developing the Global Information System, cooperation will be sought with the Clearing

House Mechanism of the Convention on Biological Diversity.

17.2 Based on natification by the Contracting Parties, early warning should be provided
about hazards that threaten the efficient maintenance of plant genetic resources for food

and agriculture, with a view to safeguarding the material.

17.3 The Contracting Parties shall cooperate with the Commission on Genetic
Resources for Food and Agriculture of the FAO in its periodic reassessment of the state
of the world’s plant genetic resources for food and agriculture in order to facilitate the

updating of the rolling Global Plan of Action referred to in Article 14.

PART VI - FINANCIAL PROVISIONS

Article 18 — Financial Resources

18.1 The Contracting Parties undertake to implement a funding strategy for the

implementation of this Treaty in accordance with the provisions of this Article.



282

18.2 The objectives of the funding strategy shall be to enhance the availability,

transparency, efficiency and effectiveness of the provision of financial resources to

implement activities under this Treaty.

18.3 In order to mobilize funding for priority activities, plans and programmes, in

particular in developing countries and countries with economies in transition, and taking

the Global Plan of Action into account, the Governing Body shall periodically establish a

target for such funding.

18.4 Pursuant to this funding strategy:

(a)

(b)

The Contracting Parties shall take the necessary and appropriate measures
within the Governing Bodies of relevant international mechanisms, funds and
bodies to ensure due priority and attention to the effective allocation of
predictable and agreed resources for the implementation of plans and
programmes under this Treaty.

The extent to which Contracting Parties that are developin g countries and
Contracting Parties with economies in transition will effectively implement their
commitments under this Treaty will depend on the effective allocation,
particularly by the developed country Parties, of the resources referred to in this
Article. Contracting Parties that are developing countries and Contracting Parties
with economies in transition will accord due priority in their own plans and
programmes to building capacity in plant genetic resources for food and
agriculture.

The Contracting Parties that are developed countries also provide, and
Contracting Parties that are developing countries and Contracting Parties with
economies in transition avail themselves of, financial resources for the
implementation of this Treaty through bilateral and regional and multilateral
channels. Such channels shall include the mechanism referred to in Article 19.3f.
Each Contracting Party agrees to undertake, and provide financial resources for

national activities for the conservation and sustainable use of plant genetic
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resources for food and agriculture in accordance with its national capabilities
and financial resources. The financial resources provided shall not be used to
ends inconsistent with this Treaty, in particular in areas related to international
trade in commodities. ;

(e) The Contracting Parties agree that the financial benefits arising from Article
13.2d are part of the funding strategy.

(f) Voluntary contributions may also be provided by Contracting Parties, the private
sector, taking into account the provisions of Article 13, non-governmental
organisations and other sources. The Contracting Parties agree that the
Governing Body shall consider modalities of a strategy to promote such

contributions;

18.5 The Contracting Parties agree that priority will be given to the implementation of
agreed plans and programmes for farmers in developing countries, especially in least
developed countries, and in countries with economies in transition, who conserve and

sustainably utilize plant genetic resources for food and agriculture.

PART VII - INSTITUTIONAL PROVISIONS

Article 19 — Governing Body

19.1 A Governing Body for this Treaty is hereby established, composed of all

Contracting Parties.

19.2 All decisions of the Governing Body shall be taken by consensus unless by
consensus another method of arriving at a decision on certain measures is reached,

except that consensus shall always be required in relation to Articles 23 and 24.

19.3 The functions of the Governing Body shall be to promote the full implementation of

this Treaty, keeping in view its objectives, and, in particular, to:
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(a) provide policy direction and guidance to monitor, and adopt such
recommendations as necessary for the implementation of this Treaty and, in
particular, for the operation of the Multilateral System;

(b) adopt plans and programmes for the implementation of this Treaty;

(c) adopt, at its first session, and periodically review the funding strategy for the
implementation of this Treaty, in accordance with the provisions of Article 18;

(d) adopt the budget of this Treaty;

(e) consider and establish subject to the availability of necessary funds such
subsidiary bodies as may be necessary, and their respective mandates and
composition;

(f) establish, as needed, an appropr iate mechanism, such as a Trust Account, for
receiving and utilizing financial resources that will accrue to it for purposes of
implementing this Treaty;

(g) establish and maintain cooperation with other relevant international organizations
and treaty bodies, including in particular the Conference of the Parties to the
Convention on Biological Diversity, on matters covered by this Treaty, including
their participation in the funding strategy;

(h) consider and adopt, as required, amendments to this Treaty, in accordance with
the provisions of Article 23;

(i) consider and adopt, as required, amendments to annexes to this Treaty, in
accordance with the provisions of Article 24;

(j) consider modalities of a strategy to encourage voluntary contributions, in
particular, with reference to Articles 13 and 18;

(k) perform such other functions as may be necessary for the fulfilment of the
objectives of this Treaty;

() take note of relevant decisions of the Conference of the Parties to the Convention
on Biological Diversity and other relevant international organizations and treaty

bodies;
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(m) inform, as appropriate, the Conference of the Parties to the Convention on
Biological Diversity and other relevant international organizations and treaty
bodies of matters regarding the implementation of this Treaty; and

(n) approve the terms of agreements with the IARCs and other international

institutions under Article 15, and review and amend the MTA in Article 15.

19.4 Subject to Article 19.6, each Contracting Party shall have one vote and may be
represented at sessions of the Governing Body by a single delegate who may be
accompanied by an alternate, and by experts and advisers. Alternates, experts and
advisers may take part in the proceedings of the Governing Body but may not vote,

except in the case of their being duly authorized to substitute for the delegate.

19.5 The United Nations, its specialized agencies and the International Atomic Energy
Agency, as well as any State not a Contracting Party to this Treaty, may be represented
as observers at sessions of the Governing Body. Any other body or agency, whether
governmental or non-governmental, qualified in fields relating to conservation and
sustainable use of plant genetic resources for food and agriculture, which has informed
the Secretary of its wish to be represented as an observer at a session of the Governing
Body, may be admitted unless at least one third of the Contracting Parties present
object. The admission and participation of observers shall be subject to the Rules of

Procedure adopted by the Governing Body.

19.6 A Member Organization of FAQ that is a Contracting Party and the member states
of that Member Organization that are Contracting Parties shall exercise their
membership rights and fulfill their membership obligations in accordance, mutatis

mutandis, with the Constitution and General Rules of FAO.

19.7 The Governing Body shall adopt and amend, as required, its own Rules of

Procedure and financial rules which shall not be inconsistent with this Treaty.
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19.8 The presence of delegates representing a majority of the Contracting Parties shall

be necessary to constitute a quorum at any session of the Governing Body.

19.9 The Governing Body shall hold regular sessions at least once every two years.
These sessions should, as far as possible, be held back-to-back with the regular

sessions of the Commission on Genetic Resources for Food and Agriculture.

19.10 Special Sessions of the Governing Body shall be held at such other times as may
be deemed necessary by the Governing Body, or at the written request of any
Contracting Party, provided that this request is supported by at least one third of the

Contracting Parties.

19.11 The Governing Body shall elect its Chairperson and Vice-Chairpersons

(collectively referred to as “the Bureau”), in conformity with its Rules of Procedure.

Article 20 — Secretary

20.1 The Secretary of the Governing Body shall be appointed by the Director-General of
FAQ, with the approval of the Governing Body. The Secretary shall be assisted by such

staff as may be required.

20.2 The Secretary shall perform the following functions:
(a) arrange for and provide administrative support for sessions of the Governing
Body and for any subsidiary bodies as may be established;
(b) assist the Governing Body in carrying out its functions, including the
performance of specific tasks that the Governing Body may decide to assign to
it;

(c) report on its activities to the Governing Bodly.

20.3 The Secretary shall communicate to all Contracting Parties and to the Director-

General:



287

(a) decisions of the Governing Body within sixty days of adoption;
(b) information received from Contracting Parties in accordance with the provisions

of this Treaty.

20.4 The Secretary shall provide documentation in the six languages of the United
Nations for sessions of the Governing Body.

20.5 The Secretary shall cooperate with other organizations and treaty bodies, including
in particular the Secretariat of the Convention on Biological Diversity, in achieving the

objectives of this Treaty.

Article 21 — Compliance

The Governing Body shall, at its first meeting, consider and approve cooperative and
effective procedures and operational mechanisms to promote compliance with the
provisions of this Treaty and to address issues of non-compliance. These procedures
and mechanisms shall include monitoring, and offering advice or assistance, including
legal advice or legal assistance, when needed, in particular to developing countries and

countries with economies in transition.

Article 22 — Settlement of Disputes

22.1 In the event of a dispute between Contracting Parties concerning the interpretation

or application of this Treaty, the parties concerned shall seek solutions by negotiation.

22.2 If the parties concerned cannot reach agreement by ne gotiation, they may jointly

seek the good offices of, or request mediation by, a third party.

22.3 When ratifying, accepting, approving or acceding to this Treaty, or at any time
thereafter, a Contracting Party may declare in writing to the Depositary that for a dispute
not resolved in accordance with Article 22.1 or Article 22.2 above, it accepts one or both

of the following means of dispute settlement as compulsory:
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(a) Arbitration in accordance with the procedure laid down in Part 1 of Annex Il to
this Treaty;

(b) Submission of the dispute to the International Court of Justice.
22.4 If the parties to the dispute have not, in accordance with Article 22.3 above,
accepted the same or any procedure, the dispute shall be submitted to conciliation in

accordance with Part 2 of Annex Il to this Treaty unless the parties otherwise agree.

Article 23 — Amendments of the Treaty

23.1 Amendments to this Treaty may be proposed by any Contracting Party.

23.2 Amendments to this Treaty shall be adopted at a session of the Governing Body.
The text of any proposed amendment shall be communicated to Contracting Parties by

the Secretary at least six months before the session at which it is proposed for adoption.

23.3 All amendments to this Treaty shall only be made by consensus of the Contracting

Parties present at the session of the Governing Body.

23.4 Any amendment adopted by the Governing Body shall come into force among
Contracting Parties having ratified, accepted or approved it on the ninetieth day after the
deposit of instruments of ratification, acceptance or approval by two-thirds of the
Contracting Parties. Thereafter the amendment shall enter into force for any other
Contracting Party on the ninetieth day after that Contracting Party deposits its instrument

of ratification, acceptance or approval of the amendment.

23.5 For the purpose of this Article, an instrument deposited by a Member Organization
of FAO shall not be counted as additional to those deposited by member states of such

an organization.
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Article 24 — Annexes

24.1 The annexes to this Treaty shall form an integral part of this Treaty and a reference

to this Treaty shall constitute at the same time a reference to any annexes thereto.

24.2 The provisions of Article 23 regarding amendments to this Treaty shall apply to the

amendment of annexes.

Article 25 — Signature

This Treaty shall be open for signature at the FAO from 3 November 2001 to 4
November 2002 by all Members of FAO and any States that are not Members of FAO
but are Members of the United Nations, or any of its specialized agencies or of the

International Atomic Energy Agency.

Article 26 — Ratification, Acceptance or Approval

This Treaty shall be subject to ratification, acceptance or approval by the Members and

non-Members of FAO referred to in Article 25. Instruments of ratification, acceptance, or

approval shall be deposited with the Depositary.

Article 27 — Accession

This Treaty shall be open for accession by all Members of FAO and any States that are
not Members of FAO but are Members of the United Nations, or any of its specialized
agencies or of the International Atomic Energy Agency from the date on which the
Treaty is closed for signature. Instruments of accession shall be deposited with the

Depositary.

Article 28 — Entry into force

28.1 Subject to the provisions of Article 29.2, this Treaty shall enter into force on the

ninetieth day after the deposit of the fortieth instrument of ratification, acceptance,
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approval or accession, provided that at least twenty instruments of ratification,

acceptance, approval or accession have been deposited by Members of FAO.

28.2 For each Member of FAO and any State that is not a Member of FAO but is a
Member of the United Nations, or any of its specialized agencies or of the International
Atomic Energy Agency that ratifies, accepts, approves or accedes to this Treaty after
the deposit, in accordance with Article 28.1, of the fortieth instrument of ratification,
acceptance, approval or accession, the Treaty shall enter into force on the ninetieth day

following the deposit of its instrument of ratification, acceptance, approval or accession.

Article 29 — Member Organizations of FAO

29.1 When a Member Organization of FAO deposits an instrument of ratification,
acceptance, approval or accession for this Treaty, the Member Organization shall, in
accordance with the provisions of Article 1.7 of the FAO Constitution, notify any change
regarding its distribution of competence to its declaration of competence submitted
under Article 11.5 of the FAO Constitution as may be necessary in light of its acceptance
of this Treaty. Any Contracting Party to this Treaty may, at any time, request a Member
Organization of FAO that is a Contracting Party to this Treaty to provide information as to
which, as between the Member Organization and its member states, is responsible for
the implementation of any particular matter covered by this Treaty. The Member

Organization shall provide this information within a reasonable time.
29.2 Instruments of ratification, acceptance, approval, accession or withdrawal,
deposited by a Member Organization of FAO, shall not be counted as additional to

those deposited by its Member States.

Article 30 — Reservations

No reservations may be made to this Treaty.
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Article 31 — Non-Parties

The Contracting Parties shall encourage any Member of FAO or other State, not a

Contracting Party to this Treaty, to accept this Treaty.

Article 32 — Withdrawals

32.1 Any Contracting Party may at any time after two years from the date on which this
Treaty has entered into force for it, notify the Depositary in writing of its withdrawal from
this Treaty. The Depositary shall at once inform all Contracting Parties.

32.2 Withdrawal shall take effect one year from the date of receipt of the notification.

Article 33 — Termination

33.1 This Treaty shall be automatically terminated if and when, as the result of
withdrawals, the number of Contracting Parties drops below forty, unless the remaining

Contracting Parties unanimously decide otherwise.

33.2 The Depositary shall inform all remaining Contracting Parties when the number of

Contracting Parties has dropped to forty.

33.3 In the event of termination the disposition of assets shall be governed by the

financial rules to be adopted by the Governing Body.

Article 34 — Depositary

The Director-General of FAO shall be the Depositary of this Treaty.

Article 35 — Authentic Texts

The Arabic, Chinese, English, French, Russian and Spanish texts of this Treaty are

equally authentic.
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ANNEX |

LIST OF CROPS COVERED UNDER THE MULTILATERAL SYSTEM

Food crops

Crop Genus Observations

Breadfruit Artocarpus Breadfruit only.

Asparagus Asparagus

Oat Avena

Beet Beta

Brassica Brassica et al. | Genera included are: Brassica, Armoracia,

complex Barbarea,Camelina, Crambe, Diplotaxis, Eruca,
Isatis, Lepidium,Raphanobrassica, Raphanus,
Rorippa, and Sinapis. This comprises oilseed and
vegetable crops such as cabbage,rapeseed,
mustard, cress, rocket, radish, and turnip. The

Pigeon Pea Cajanus specieslLepidium meyenii (maca) is excluded.

Chickpea Cicer

Citrus Citrus

Coconut Cocos Genera Poncirus and Fortunella are included as

Major aroids Colocasia, root stock.

Xanthosoma

Carrot Daucus Major aroids include taro, cocoyam, dasheen and

Yams Dioscorea tannia.

Finger Millet Eleusine

Strawberry Fragaria

Sunflower Helianthus

Barley Hordeum

Sweet Potato I[pomoea

Grass pea Lathyrus

Lentil Lens

Apple Malus

Cassava Manihot

Banana / Musa

plantain Oryza

Rice Pennisetum Manihot esculenta only.

Pearl Millet Phaseolus Except Musa textilis.

Beans Pisum

Pea Secale

Rye Solanum Except Phaseolus polyanthus

Potato Solanum

Eggplant Sorghum

Sorghum Triticosecale Section tuberosa included, except Solanum

Triticale Triticum et al. phureja.

Wheat Vicia Section melongena included.

Faba Bean/ Vigna

Vetch Zea Including Agropyron, Elymus, and Secale.

Cowpea et al.

Maize

Excluding Zea perennis, Zea diploperennis, and
Zea luxurians.
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Forages

Genera Species
LEGUME FORAGES
Astragalus chinensis, cicer, arenarius
Canavalia ensiformis
Coronilla varia
Hedysarum coronarium
Lathyrus cicera, ciliolatus, hirsutus, ochrus, odoratus, sativus
Lespedeza cuneata, striata, stipulacea
Lotus corniculatus, subbiflorus, uliginosus
Lupinus albus, angustifolius, luteus
Medicago arborea, falcata, sativa, scutellata, rigidula, truncatula
Melilotus albus, officinalis
Onobrychis viciifolia
Ornithopus sativus
Prosopis affinis, alba, chilensis, nigra, pallida
Pueraria phaseoloides
Trifolium alexandrinum, alpestre, ambiguum, angustifolium,

GRASS FORAGES
Andropogon

Agropyron
Agrostis
Alopecurus
Arrhenatherum
Dactylis
Festuca

Lolium

Phalaris
Phleum

Poa alpina,
Tripsacum
OTHER FORAGES
Atriplex

Salsola

arvense, agrocicerum, hybridum, incarnatum,
pratense, repens, resupinatum, rueppellianum,

semipilosum, subterraneum, vesiculosum
gayanus

cristatum, desertorum

stolonifera, tenuis

pratensis

elatius

glomerata

arundinacea, gigantea, heterophylla, ovina, pratensis,
rubra

hybridum, multiflorum, perenne, rigidum, temulentum
aquatica, arundinacea

pratense

annua, pratensis

laxum

halimus, nummularia

vermiculata
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ANNEX I

Part 1
ARBITRATION

Article 1
The claimant party shall notify the Secretary that the parties to the dispute are referring it
to arbitration pursuant to Article 22. The notification shall state the subject-matter of
arbitration and include, in particular, the articles of this Treaty, the interpretation or
application of which are at issue. If the parties to the dispute do not agree on the subject
matter of the dispute before the President of the tribunal is designated, the arbitral
tribunal shall determine the subject matter. The Secretary shall forward the information

thus received to all Contracting Parties to this Treaty.

Article 2
1. In disputes between two parties to the dispute, the arbitral tribunal shall consist of
three members. Each of the parties to the dispute shall appoint an arbitrator and the two
arbitrators so appointed shall designate by common agreement the third arbitrator who
shall be the President of the tribunal. The latter shall not be a national of one of the
parties to the dispute, nor have his or her usual place of residence in the territory of one
of these parties to the dispute, nor be employed by any of them, nor have dealt with the

case in any other capacity.

2. In disputes between more than two Contracting Parties, parties to the dispute with the

same interest shall appoint one arbitrator jointly by agreement.

3. Any vacancy shall be filled in the manner prescribed for the initial appointment.
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Article 3
1. If the President of the arbitral tribunal has not been designated within two months of
the appointment of the second arbitrator, the Director-General of FAO shall, at the
request of a party to the dispute, designate the President within a further two-month

period.

2. If one of the parties to the dispute does not appoint an arbitrator within two months of
receipt of the request, the other party may inform the Director-General of FAO who shall

make the designation within a further two-month period.

Article 4
The arbitral tribunal shall render its decisions in accordance with the provisions of this

Treaty and international law.

Article 5
Unless the parties to the dispute otherwise agree, the arbitral tribunal shall determine its

own rules of procedure.

Article 6
The arbitral tribunal may, at the request of one of the parties to the dispute, recommend

essential interim measures of protection.

Article 7
The parties to the dispute shall facilitate the work of the arbitral tribunal and, in
particular, using all means at their disposal, shall:
(a) Provide it with all relevant documents, information and facilities; and
(b) Enable it, when necessary, to call witnesses or experts and receive their

evidence.
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Article 8
The parties to the dispute and the arbitrators are under an obligation to protect the
confidentiality of any information they receive in confidence during the proceedings of

the arbitral tribunal.

Article 9
Unless the arbitral tribunal determines otherwise because of the particular
circumstances of the case, the costs of the tribunal shall be borne by the parties to the
dispute in equal shares. The tribunal shall keep a record of all its costs, and shall furnish

a final statement thereof to the parties to the dispute.

Article 10
Any Contracting Party that has an interest of a legal nature in the subject-matter of the
dispute which may be affected by the decision in the case, may intervene in the

proceedings with the consent of the tribunal.

Article 11
The tribunal may hear and determine counterclaims arising directly out of the subject-

matter of the dispute.

Article 12
Decisions both on procedure and substance of the arbitral tribunal shall be taken by a

majority vote of its members.

Article 13
If one of the parties to the dispute does not appear before the arbitral tribunal or fails to
defend its case, the other party may request the tribunal to continue the proceedings
and to make its award. Absence of a party to the dispute or a failure of a party to the

dispute to defend its case shall not constitute a bar to the proceedings. Before
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rendering its final decision, the arbitral tribunal must satisfy itself that the claim is well

founded in fact and law.

Article 14
The tribunal shall render its final decision within five months of the date on which it is
fully constituted unless it finds it necessary to extend the time-limit for a period which

should not exceed five more months.

Article 15
The final decision of the arbitral tribunal shall be confined to the subject-matter of the
dispute and shall state the reasons on which it is based. It shall contain the names of the
members who have participated and the date of the final decision. Any member of the

tribunal may attach a separate or dissenting opinion to the final decision.

Article 16
The award shall be binding on the parties to the dispute. It shall be without appeal

unless the parties to the dispute have agreed in advance to an appellate procedure.

Article 17
Any controversy which may arise between the parties to the dispute as regards the
interpretation or manner of implementation of the final decision may be submitted by

either party to the dispute for decision to the arbitral tribunal which rendered it.

Part 2
CONCILIATION

Article 1
A conciliation commission shall be created upon the request of one of the parties to the

dispute. The commission shall, unless the parties to the dispute otherwise agree, be
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composed of five members, two appointed by each party concerned and a President

chosen jointly by those members.

Article 2
In disputes between more than two Contracting Parties, parties to the dispute with the
same interest shall appoint their members of the commission jointly by agreement.
Where two or more parties to the dispute have separate interests or there is a
disagreement as to whether they are of the same interest, they shall appoint their

members separately.

Article 3
If any appointments by the parties to the dispute are not made within two months of the
date of the request to create a conciliation commission, the Director-General of FAO
shall, if asked to do so by the party to the dispute that made the request, make those

appointments within a further two-month period.

Article 4
If a President of the conciliation commission has not been chosen within two months of
the last of the members of the commission being appointed, the Director-General of
FAO shall, if asked to do so by a party to the dispute, designate a President within a

further two-month period.

Article 5
The conciliation commission shall take its decisions by majority vote of its members. It
shall, unless the parties to the dispute otherwise agree, determine its own procedure. It
shall render a proposal for resolution of the dispute, which the parties shall consider in

good faith.
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Article 6
A disagreement as to whether the conciliation commission has competence shall be

decided by the commission.
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Standard Material Transfer Agreement

PREAMBLE

WHEREAS

The International Treaty on Plant Genetic Resources for Food and Agriculture
(hereinafter referred to as “the Treaty”)1 was adopted by the Thirty-first session of the

FAQO Conference on 3 November 2001 and entered into force on 29 June 2004;

The objectives of the Treaty are the conservation and sustainable use of Plant Genetic
Resources for Food and Agriculture and the fair and equitable sharing of the benefits
arising out of their use, in harmony with the Convention on Biological Diversity, for

sustainable agriculture and food security;

The Contracting Parties to the Treaty, in the exercise of their sovereign rights over their
Plant Genetic Resources for Food and Agriculture, have established a Multilateral
System both to facilitate access to Plant Genetic Resources for Food and Agriculture
and to share, in a fair and equitable way, the benefits arising from the utilization of these

resources, on a complementary and mutually reinforcing basis;

Articles 4, 11, 12.4 and 12.5 of the Treaty are borne in mind;

The diversity of the legal systems of the Contracting Parties with respect to their national

procedural rules governing access to courts and to arbitration, and the obligations

' Note by the Secretariat: as suggested by the Legal Working Group during the Contact
Group for the Drafting of the Standard Material Transfer Agreement, defined terms have, for clarity,

been put in bold throughout.
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arising from international and regional conventions applicable to these procedural rules,

are recognized;

Article 12.4 of the Treaty provides that facilitated access under the Multilateral System
shall be provided pursuant to a Standard Material Transfer Agreement, and the
Governing Body of the Treaty, in its Resolution 1/2006 of 16 June 2006, adopted the

Standard Material Transfer Agreement.

ARTICLE 1 — PARTIES TO THE AGREEMENT
1.1 The present Material Transfer Agreement (hereinafter referred to as “this
Agreement”) is the Standard Material Transfer Agreement referred to in Article 12.4 of

the Treaty.

1.2 This Agreement is:

BETWEEN: Africa Rice Center (WARDA) Cotonou, Benin (hereinafter referred to as “the

Provider”),

AND: (name and address of the recipient or recipient institution, name of authorized
official, contact information for authorized official*) (hereinafter referred to as “the

Recipient”).

1.3 The parties to this Agreement hereby agree as follows:

ARTICLE 2 — DEFINITIONS
In this Agreement the expressions set out below shall have the following meaning:
“Available without restriction”; a Product is considered to be available without restriction
to others for further research and breeding when it is available for research and
breeding without any legal or contractual obligations, or technological restrictions, that

would preclude using it in the manner specified in the Treaty.
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“Genetic material” means any material of plant origin, including reproductive and

vegetative propagating material, containing functional units of heredity.

“Governing Body” means the Governing Body of the Treaty. “Multilateral System” means

the Multilateral System established under Article 10.2 of the Treaty.

“Plant Genetic Resources for Food and Agriculture” means any genetic material of plant

origin of actual or potential value for food and agriculture.

“Plant Genetic Resources for Food and Agriculture under Development” means material
derived from the Material, and hence distinct from it, that is not yet ready for
commercialization and which the developer intends to further develop or to transfer to
another person or entity for further development. The period of development for the Plant
Genetic Resources for Food and Agriculture under Development shall be deemed to

have ceased when those resources are commercialized as a Product.

“Product” means Plant Genetic Resources for Food and Agriculture that incorporate2 the
Material or any of its genetic parts or components thereof that are ready for
commercialization, excluding commodities and other products used for food, feed and

processing.

“Sales” means the gross income resulting from the commercialization of a Product or

Products, by the Recipient, its affiliates, contractors, licensees and lessees.

“To commercialize” means to sell a Product or Products for monetary consideration on

the open market, and “commercialization” has a corresponding meaning.

? As evidenced, for example, by pedigree or notation of gene insertion.
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Commercialization shall not include any form of transfer of Plant Genetic Resources for

Food and Agriculture under Development.

ARTICLE 3 — SUBJECT MATTER OF THE MATERIAL TRANSFER AGREEMENT

The Plant Genetic Resources for Food and Agriculture specified in Annex 1 to this
Agreement (hereinafter referred to as the “Material”) and the available related
information referred to in Article 5b and in Annex 1 are hereby transferred from the

Provider to the Recipient subject to the terms and conditions set out in this Agreement.

ARTICLE 4 — GENERAL PROVISIONS

4.1 This Agreement is entered into within the framework of the Multilateral System and
shall be implemented and interpreted in accordance with the objectives and provisions

of the Treaty.

4.2 The parties recognize that they are subject to the applicable legal measures and
procedures, that have been adopted by the Contracting Parties to the Treaty, in
conformity with the Treaty, in particular those taken in conformity with Articles 4, 12.2

and 12.5 of the Treaty.3

4.3 The parties to this Agreement agree that the Food and Agricultural Organization of
the United Nations, acting on behalf of the Governing Body of the Treaty and its

Multilateral System, is the third party beneficiary under this Agreement.

® In the case of the International Agricultural Research Centres of the Consultative Group on
International Agricultural Research (CGIAR) and other international institutions, the Agreement
between the Governing Body and the CGIAR Centres and other relevant institutions will be

applicable.
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4.4 The third party beneficiary has the right to request the appropriate information as

required in Articles 5e, 6.5c, 8.3 and Annex, 2 paragraph 3, to this Agreement.

4.5 The rights granted to the Food and Agricultural Organization of the United Nations

above do not prevent the Provider and the Recipient from exercising their rights under

this Agreement.

ARTICLE 5 — RIGHTS AND OBLIGATIONS OF THE PROVIDER

The Provider undertakes that the Material is transferred in accordance with the following

provisions of the Treaty:

a)

Access shall be accorded expeditiously, without the need to track
individual accessions and free of charge, or, when a fee is charged, it
shall not exceed the minimal cost involved;

All available passport data and, subject to applicable law, any other
associated available non-confidential descriptive information, shall be
made available with the Plant Genetic Resources for Food and
Agriculture provided;

Access to Plant Genetic Resources for Food and Agriculture under
Development, including material being developed by farmers, shall be at
the discretion of its developer, during the period of its development;
Access to Plant Genetic Resources for Food and Agriculture protected
by intellectual and other property rights shall be consistent with relevant
international agreements, and with relevant national laws;

The Provider shall periodically inform the Governing Body about the

Material Transfer Agreements entered into, according to a schedule to
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be established by the Governing Body. This information shall be made

available by the Governing Body to the third party beneficiary.4

ARTICLE 6 — RIGHTS AND OBLIGATIONS OF THE RECIPIENT

6.1 The Recipient undertakes that the Material shall be used or conserved only for the
purposes of research, breeding and training for food and agriculture. Such purposes

shall not include chemical, pharmaceutical and/or other non-food/feed industrial uses.

6.2 The Recipient shall not claim any intellectual property or other rights that limit the
facilitated access to the Material provided under this Agreement, or its genetic parts or

components, in the form received from the Multilateral System.

6.3 In the case that the Recipient conserves the Material supplied, the Recipient shall
make the Material, and the related information referred to in Article 5b, available to the

Multilateral System using the Standard Material Transfer Agreement.

6.4 In the case that the Recipient transfers the Material supplied under this Agreement
to another person or entity (hereinafter referred to as “the subsequent recipient”), the
Recipient shall
a) do so under the terms and conditions of the Standard Material Transfer
Agreement, through a new material transfer agreement; and

b) notify the Governing Body, in accordance with Article 5e.

¢ Note by the Secretariat: The Standard Material Transfer Agreement makes provision for
information to be provided to the Governing Body, in the following Articles: 5e, 6.4b, 6.5¢c and 6.11h,
as well as in Annex 2, paragraph 3, Annex 3, paragraph 4, and in Annex 4. Such information should

be submitted to: The Secretary International Treaty on Plant Genetic Resources for Food and

Agriculture Food and Agriculture Organization of the United Nations 1-00100 Rome, Italy
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On compliance with the above, the Recipient shall have no further obligations regarding

the actions of the subsequent recipient.

6.5 In the case that the Recipient transfers a Plant Genetic Resource for Food and
Agriculture under Development to another person or entity, the Recipient shall:

a) do so under the terms and conditions of the Standard Material Transfer
Agreement, through a new material transfer agreement, provided that Article 5a
of the Standard Material Transfer Agreement shall not apply;

b) identify, in Annex 1 to the new material transfer agreement, the Material received
from the Multilateral System, and specify that the Plant Genetic Resources for
Food and Agriculture under Development being transferred are derived from the
Material;

c) notify the Governing Body, in accordance with Article 5e; and

d) have no further obligations regarding the actions of any subsequent recipient.

6.6 Entering into a material transfer agreement under paragraph 6.5 shall be without
prejudice to the right of the parties to attach additional conditions, relating to further
product development, including, as appropriate, the payment of monetary

consideration.

6.7 In the case that the Recipient commercializes a Product that is a Plant Genetic
Resource for Food and Agriculture and that incorporates Material as referred to in Article
3 of this Agreement, and where such Product is not available without restriction to others
for further research and breeding, the Recipient shall pay a fixed percentage of the
Sales of the commercialized Product into the mechanism established by the Governing

Body for this purpose, in accordance with Annex 2 to this Agreement.

6.8 In the case that the Recipient commercializes a Product that is a Plant Genetic
Resource for Food and Agriculture and that incorporates Material as referred to in Article

3 of this Agreement and where that Product is available without restriction to others for
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further research and breeding, the Recipient is encouraged to make voluntary payments
into the mechanism established by the Governing Body for this purpose in accordance

with Annex 2 to this Agreement.

6.9 The Recipient shall make available to the Multilateral System, through the information
system provided for in Article 17 of the Treaty, all non-confidential information that
results from research and development carried out on the Material, and is encouraged
to share through the Multilateral System non-monetary benefits expressly identified in
Article 13.2 of the Treaty that result from such research and development. After the
expiry or abandonment of the protection period of an intellectual property right on a
Product that incorporates the Material, the Recipient is encouraged to place a sample of
this Product into a collection that is part of the Multilateral System, for research and

breeding.

6.10 A Recipient who obtains intellectual property rights on any Products developed
from the Material or its components, obtained from the Multilateral System, and assigns
such intellectual property rights to a third party, shall transfer the benefit-sharing

obligations of this Agreement to that third party.

6.11 The Recipient may opt as per Annex 4, as an alternative to payments under Article
6.7, for the following system of payments:
a) The Recipient shall make payments at a discounted rate during the period of
validity of the option;
b) The period of validity of the option shall be ten years renewable in accordance
with Annex 3 to this Agreement;
c) The payments shall be based on the Sales of any Products and of the sales of
any other products that are Plant Genetic Resources for Food and Agriculture
belonging to the same crop, as set out in Annex 1 to the Treaty, to which the

Material referred to in Annex 1 to this Agreement belongs;
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d) The payments to be made are independent of whether or not the Product is
available without restriction;

e) The rates of payment and other terms and conditions applicable to this option,
including the discounted rates are set out in Annex 3 to this Agreement;

f) The Recipient shall be relieved of any obligation to make payments under Article
6.7 of this Agreement or any previous or subsequent Standard Material Transfer
Agreements entered into in respect of the same crop;

g) After the end of the period of validity of this option the Recipient shall make
payments on any Products that incorporate Material received during the period
in which this Article was in force, and where such Products are not available
without restriction. These payments will be calculated at the same rate as in
paragraph (a) above;

h) The Recipient shall notify the Governing Body that he has opted for this modality
of payment. If no notification is provided the alternative modality of payment

specified in Article 6.7 will apply.

ARTICLE 7 — APPLICABLE LAW
The applicable law shall be General Principles of Law, including the UNIDROIT
Principles of International Commercial Contracts 2004, the objectives and the relevant
provisions of the Treaty, and, when necessary for interpretation, the decisions of the

Governing Body.

ARTICLE 8 — DISPUTE SETTLEMENT
8.1 Dispute settlement may be initiated by the Provider or the Recipient or the (the entity
designated by the Governing Body), acting on behalf of the Governing Body of the

Treaty and its Multilateral System.

8.2 The parties to this Agreement agree that the (the entity designated by the Governing

Body), representing the Governing Body and the Multilateral System, has the right, as a
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third party beneficiary, to initiate dispute settlement procedures regarding rights and

obligations of the Provider and the Recipient under this Agreement.

8.3 The third party beneficiary has the right to request that the appropriate information,
including samples as necessary, be made available by the Provider and the Recipient,
regarding their obligations in the context of this Agreement. Any information or samples

so requested shall be provided by the Provider and the Recipient, as the case may be.

8.4 Any dispute arising from this Agreement shall be resolved in the following manner:

a) Amicable dispute settlement: The parties shall attempt in good faith to resolve
the dispute by negotiation.

b) Mediation: If the dispute is not resolved by negotiation, the parties may choose
mediation through a neutral third party mediator, to be mutually agreed.

c) Arbitration: If the dispute has not been settled by negotiation or mediation, any
party may submit the dispute for arbitration under the Arbitration Rules of an
international body as agreed by the parties to the dispute. Failing such
agreement, the dispute shall be finally settled under the Rules of Arbitration of
the International Chamber of Commerce, by one or more arbitrators appointed in
accordance with the said Rules. Either party to the dispute may, if it so chooses,
appoint its arbitrator from such list of experts as the Governing Body may
establish for this purpose; both parties, or the arbitrators appointed by them,
may agree to appoint a sole arbitrator, or presiding arbitrator as the case may

be, from such list of experts. The result of such arbitration shall be binding.

ARTICLE 9 — ADDITIONAL ITEMS
Warranty
9.1 The Provider makes no warranties as to the safety of or title to the Material, nor as to
the accuracy or correctness of any passport or other data provided with the Material.
Neither does it make any warranties as to the quality, viability, or purity (genetic or

mechanical) of the Material being furnished. The phytosanitary condition of the Material
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is warranted only as described in any attached phytosanitary certificate. The Recipient
assumes full responsibility for complying with the recipient nation’s quarantine and

biosafety regulations and rules as to import or release of genetic material.

Duration of Agreement

9.2 This Agreement shall remain in force so long as the Treaty remains in force.
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ARTICLE 10 — SIGNATURE/ACCEPTANCE

The Provider and the Recipient may choose the method of acceptance unless either

party requires this Agreement to be signed.

[, Dr. Inés Sanchez (Head of Genetic Resources Unit, WARDA), represent and
warrant that | have the authority to execute this Agreement on behalf of the
Provider and acknowledge my institution’s responsibility and obligation to
abide by the provisions of this Agreement, both by letter and in principle, in
order to promote the conservation and sustainable use of Plant Genetic

Resources for Food and Agriculture.

SIgNature.....ovvvvii Date..uuveiiiiiiiiiiiiiiii

Name of the Provider - Africa Rice Center WARDA

[, (Full Name of Authorized Official), represent and warrant that | have the
authority to execute this Agreement on behalf of the Recipient and
acknowledge my institution’s responsibility and obligation to abide by the
provisions of this Agreement, both by letter and in principle, in order to promote
the conservation and sustainable use of Plant Genetic Resources for Food and

Agriculture.

SIgnature......oooeee Date. i

Name of the Recipient.....................
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Annex 1

LIST OF MATERIALS PROVIDED

This Annex contains a list of the Material provided under this Agreement, including the
associated information referred to in Article 5b. This information is either provided below
or can be obtained at the following website: (URL). The following information is included
for each Material listed: all available passport data and, subject to applicable law, any

other associated, available, non-confidential descriptive information.

(List)
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ANNEX |

LIST OF CROPS COVERED UNDER THE MULTILATERAL SYSTEM

Food crops

Crop Genus Observations

Breadfruit Artocarpus Breadfruit only.

Asparagus Asparagus

Oat Avena

Beet Beta

Brassica Brassica et al. | Genera included are: Brassica, Armoracia,

complex Barbarea,Camelina, Crambe, Diplotaxis, Eruca,
Isatis, Lepidium,Raphanobrassica, Raphanus,
Rorippa, and Sinapis. This comprises oilseed and
vegetable crops such as cabbage,rapeseed,
mustard, cress, rocket, radish, and turnip. The

Pigeon Pea Cajanus speciesLepidium meyenii (maca) is excluded.

Chickpea Cicer

Citrus Citrus

Coconut Cocos Genera Poncirus and Fortunella are included as

Major aroids Colocasia, root stock.

Xanthosoma

Carrot Daucus Major aroids include taro, cocoyam, dasheen and

Yams Dioscorea tannia.

Finger Millet Eleusine

Strawberry Fragaria

Sunflower Helianthus

Barley Hordeum

Sweet Potato [pomoea

Grass pea Lathyrus

Lentil Lens

Apple Malus

Cassava Manihot

Banana / Musa

plantain Oryza

Rice Pennisetum Manihot esculenta only.

Pearl Millet Phaseolus Except Musa textilis.

Beans Pisum

Pea Secale

Rye Solanum Except Phaseolus polyanthus

Potato Solanum

Eggplant Sorghum

Sorghum Triticosecale Section tuberosa included, except Solanum

Triticale Triticum et al. phureja.

Wheat Vicia Section melongena included.

Faba Bean / Vigna

Vetch Zea Including Agropyron, Elymus, and Secale.

Cowpea et al.

Maize

Excluding Zea perennis, Zea diploperennis, and
Zea luxurians.
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Forages

Genera Species
LEGUME FORAGES
Astragalus chinensis, cicer, arenarius
Canavalia ensiformis
Coronilla varia
Hedysarum coronarium
Lathyrus cicera, ciliolatus, hirsutus, ochrus, odoratus, sativus
Lespedeza cuneata, striata, stipulacea
Lotus corniculatus, subbiflorus, uliginosus
Lupinus albus, angustifolius, luteus
Medicago arborea, falcata, sativa, scutellata, rigidula, truncatula
Melilotus albus, officinalis
Onobrychis viciifolia
Ornithopus sativus
Prosopis affinis, alba, chilensis, nigra, pallida
Pueraria phaseoloides
Trifolium alexandrinum, alpestre, ambiguum, angustifolium,

GRASS FORAGES
Andropogon

Agropyron
Agrostis
Alopecurus
Arrhenatherum
Dactylis
Festuca

Lolium

Phalaris
Phleum

Poa alpina,
Tripsacum
OTHER FORAGES
Atriplex

Salsola

arvense, agrocicerum, hybridum, incarnatum,
pratense, repens, resupinatum, rueppellianum,

semipilosum, subterraneum, vesiculosum
gayanus

cristatum, desertorum

stolonifera, tenuis

pratensis

elatius

glomerata

arundinacea, gigantea, heterophylla, ovina, pratensis,
rubra

hybridum, multiflorum, perenne, rigidum, temulentum
aquatica, arundinacea

pratense

annua, pratensis

laxum

halimus, nummularia

vermiculata
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Annex 2
RATE AND MODALITIES OF PAYMENT UNDER ARTICLE 6.7 OF THIS
AGREEMENT
1. If a Recipient, its affiliates, contractors, licensees, and lessees, commercializes a Product or
Products, then the Recipient shall pay one point-one percent (1.1 %) of the Sales of the Product or
Products less thirty percent (30%); except that no payment shall be due on any Product or Products
that:

(a) are available without restriction to others for further research and breeding in accordance
with Article 2 of this Agreement;

(b) have been purchased or otherwise obtained from another person or entity who either has
already made payment on the Product or Products or is exempt from the obligation to make
payment pursuant to subparagraph (a) above;

(c) are sold or traded as a commodiity.

2. Where a Product contains a Plant Genetic Resource for Food and Agriculture accessed from the
Multilateral System under two or more material transfer agreements based on the Standard Material
Transfer Agreement only one payment shall be required under paragraph 1 above.

3. The Recipient shall submit to the Governing Body, within sixty (60) days after each

calendar year ending December 31st, an annual report setting forth:

(a) the Sales of the Product or Products by the Recipient, its affiliates, contractors, licensees
and lessees, for the twelve (12) month period ending on December 31st;

(b) the amount of the payment due; and

(c) information that allows for the identification of any restrictions that have given rise to the
benefit-sharing payment.

4. Payment shall be due and payable upon submission of each annual report. All payments due to
the Governing Body shall be payable in (specified currency)5 for the account of (the Trust Account or

other mechanism established by the Governing Body in accordance with Article 19.3f of the 'I'reaty).6

° Note by the Secretariat: The Governing Body has not yet considered the question of
currency of payment. Until it does so, Standard Material Transfer Agreements should specify United
States dollars (US$).

¢ Note by the Secretariat: This is the Trust Account provided for in Article 6.3 of the Financial
Rules, as approved by the Governing Body (Appendix E to this Report). The details of the Trust

Account when established, will be introduced here, and communicated to Contract Parties.
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Annex 3

TERMS AND CONDITIONS OF THE ALTERNATIVE PAYMENTS SCHEME
UNDER ARTICLE 6.11 OF THIS AGREEMENT

1. The discounted rate for payments made under Article 6.11 shall be zero point five
percent (0.5 %) of the Sales of any Products and of the sales of any other products that
are Plant Genetic Resources for Food and Agriculture belonging to the same crop, as
set out in Annex 1 to the Treaty, to which the Material referred to in Annex 1 to this
Agreement belong.

2. Payment shall be made in accordance with the banking instructions set out in
paragraph 4 of Annex 2 to this Agreement.

3. When the Recipient transfers Plant Genetic Resources for Food and Agriculture under
Development, the transfer shall be made on the condition that the subsequent recipient
shall pay into the mechanism established by the Governing Body under Article 19.3f of
the Treaty zero point five percent (0.5 %) of the Sales of any Product derived from such
Plant Genetic Resources for Food and Agriculture under Development, whether the
Product is available or not without restriction.

4. At least six months before the expiry of a period of ten years counted from the date of
signature of this Agreement and, thereafter, six months before the expiry of subsequent
periods of five years, the Recipient may notify the Governing Body of his decision to opt
out from the application of this Article as of the end of any of those periods. In the case
the Recipient has entered into other Standard Material Transfer Agreements, the ten
years period will commence on the date of signature of the first Standard Material
Transfer Agreement where an option for this Article has been made.

5. Where the Recipient has entered or enters in the future into other Standard Material
Transfer Agreements in relation to material belonging to the same crop[s], the Recipient
shall only pay into the referred mechanism the percentage of sales as determined in
accordance with this Article or the same Article of any other Standard Material Transfer

Agreement. No cumulative payments will be required.
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Annex 4

OPTION FOR CROP-BASED PAYMENTS UNDER THE ALTERNATIVE PAYMENTS
SCHEME UNDER ARTICLE 6.11 OF THIS AGREEMENT

| (full name of Recipient or Recipient’s authorised official) declare to opt for payment in

accordance with Article 6.11 of this Agreement.

SIgNatUre....coooe e Date..coooeieeei i,

! In accordance with Article 6.11h of the Standard Material Transfer Agreement, the option
for this modality of payment will become operative only once notification has been provided by the
Recipient to the Governing Body. The signed declaration opting for this modality of payment must be
sent by the Recipient to the Governing Body at the following address, whichever method of
acceptance of this Agreement (signature, shrink-wrap or click-wrap) has been chosen by the parties
to this Agreement, and whether or not the Recipient has already indicated his acceptance of this
option in accepting this Agreement itself:

The Secretary,

International Treaty on Plant Genetic Resources for Food and Agriculture
Food and Agriculture Organization of the United Nations
[-00100 Rome, ltaly
The signed declaration must be accompanied by the following:
» The date on which this Agreement was entered into;
* The name and address of the Recipient and of the Provider;

* A copy of Annex 1 to this Agreement.
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AANUIN A. (Appendix C)
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Proclamation No. 481/2006: Plant Breeders’ Rights Proclamation

PROCLAMATION NO. 481/2006

A PROCLAMATION TO PROVIDE FOR PLANT BREEDERS’ RIGHT

WHEREAS, the utilization of new plant varieties developed through research play a significant role in

improving agricultural production and productivity;

WHEREAS, the development of new plant varieties requires considerable effort and investment;

WHEREAS, it is necessary to provide for recognition and economic reward for those who contribute

to such effort and investment so as to encourage their involvement in the sector;

WHEREAS, it is necessary and appropriate to ensure that the farming and pastoral communities of
Ethiopia, who have been conserving and continue to do so in the future the agro-biodiversity
resource used to develop new plant varieties, continue to their centuries old customary practice of

use and exchange of seed;

NOW, THEREFORE, in accordance with Article 55 (1) of the Constitution of the Federal Democratic

Republic of Ethiopia, it is hereby proclaimed as follows:

PART ONE
GENERAL PROVISION
1. Short Title

This Proclamation may be cited as the “Plant Breeders’ Right Proclamation No. 481/2006.”
2. Definitions
In this Proclamation unless the context otherwise requires:
1/ “applicant” means a person who has filed an application with the Ministry for a plant breeders’
right;

2/ “Ministry” means the Ministry of Agriculture and Rural Development;

3/ “breeder” means a person who:
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a) has bred and developed a new plant variety; or

b) has employed or commissioned the work of the person who has bred or developed a new
plant variety; or

c) is a successor in title of the person mentioned in (a) or (b) of this Sub-Atrticle;

4/ “holder” means a person to whom a plant breeders’ right has been granted by the Ministry;

5/ “new plant variety” means a variety that:

a/ by reason of one or more identifiable characteristics, is clearly distinguishable from all other
varieties the existence of which is a matter of common knowledge at the date of application for a
plant breeders’ right;

b/ is stable in its essential characteristics, in that after repeated reproduction or multiplication,
at the end of each cycle, remains true to its description;

c/ having regard to its particular features of sexual reproduction or vegetative propagation, is
sufficiently homogenous or is a well-defined multi-line; and

d/ its material has not been sold or otherwise disposed of to others by the breeder for
purposes of commercial exploitation of the variety:

i) in the territory of Ethiopia, earlier than one year before the date of filling of application for
plant breeders’ right with the Ministry; or

ii) in the territory of any other state, earlier than six years in the case of varieties of tree, fruit
tree or grape vines, or in the case of other species, earlier than four years before the date of the

application.

6/ “Plant” means a living-organism which is not an animal and which can reproduce itself naturally.

7/ “protected variety” means a new plant variety that is protected by a plant breeders’ right granted

by the Ministry;

8/ “variety” means a plant grouping within a single botanical taxon of the lowest known rank, which
can be:

a) defined by the expression of the characteristics resulting from a given genotype or
combination of genotypes;

b) distinguished from any other plant grouping by the expression of at least one of said
characteristics; and

c) considered as a unit for being propagated unchanged;
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9/ "Farmers variety" means a plant variety having specific attributes and which has been discovered,
breed, developed or nurtured by Ethiopian farming communities or a wild relative of variety about

which the Ethiopian farming communities have common knowledge;

10/ “Wild relative” means a plant variety which is not domesticated by man and which is found in the
wild by nature.

|n

11/ “Propagating material” means any part of a plant which can be propagated.

12/ “Person” means natural person or juridical person.

13/ “Institution” means a state or private organization having juridical personality.

3. Scope of Application
1/ This Proclamation shall apply to new plant varieties of the genera and species, which the Ministry

shall determine by directives;

2/ The Ministry may revise, from time to time, as necessary, the list of the plant genera and species to

which this Proclamation shall apply.

PART TWO
PLANT BREEDERS’ RIGHT
4. Protection of Right

Subject to the conditions and limitations provided for in this Proclamation, a breeder shall be granted

a plant breeders’ right in respect of his new plant variety.

5. Scope of Plant Breeder’'s Right
1/ Subject to the exemptions and restrictions provided for in this Proclamation, a plant breeders’ right
entitles the holder an exclusive right to:
a) sell, including the right to license other persons to sell, the seed or propagating material of the
protected variety; and
b) produce, including the right to license other persons to produce, propagating material of the

protected variety for sale.
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2/ The carrying out of the activities referred to in Sub-Article (1) of this Article by other persons with

respect to a protected variety is prohibited unless with the authorization of the holder.

6. Exemptions to Plant Breeders’ Right
1/ Notwithstanding the existence of a plant breeder’s right, any person or farmers’ community may:

a) propagate, grow and use a protected variety for purposes other than commerce;

b) sell plants or the propagating material of the protected variety for use as food or for any
other use that does not involve growing the plant or the propagating material of the protected variety;

c) sell plants or propagating material of a protected variety as they are within a farm or any
other place where plants of the variety are gown;

d) use plants or propagating material of a protected variety as an initial source of variation
for purpose of developing another new plant variety except where the person makes repeated use of
plants or propagating material of the variety for the commercial production of another variety;

e) sprout a protected variety for use as food for home consumption or for the market;

f) use a protected variety in further breeding, research or teaching;

g) obtain, with the conditions of utilization, protected variety from gene banks or plant

genetic resources centers.

2/ Notwithstanding the provisions of Sub-Article (1) of this Article, farmers cannot sell farm-saved

seed or propagating material of a protected variety in the seed industry on commercial scale.

7. Restrictions on Plant Breeders’ Right

1/ The Ministry may, when public interest so requires, due to the following grounds, put restrictions
on the exercise of a plant breeders’ right where:

a) problems arise due to competitive practices of holders;

b) food security, nutritional or health needs or biological diversity are found adversely
affected;

c) a high proportion of a protected variety offered for sale is being imported;

d) the requirements of the farming community for prorogating material of a particular
protected variety are not met;

e) it is considered important to promote public interest for socio-economic reasons and for

developing indigenous and other technologies.

2/ When the Ministry decides to put restrictions on the exercise of a plant breeders’ right, it shall:
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a) give to the holder the copy of the decision setting out the particulars of the restrictions;
b) give public notice of the restrictions; and

c) specify the compensation to be paid to the holder.

3/ where the holder is dissatisfied with the compensation decided to be paid, he may lodge his

appeal in accordance with Article 34 of this Proclamation.

8. Compulsory Licensing
1/ Without prejudice to the provisions of Article 8 of this Proclamation, the Ministry may, to safeguard

public interest, grant a compulsory license upon application by any interested person.

2/ The Ministry may grant a compulsory license only if:

a) the holder is not producing and selling the propagating material of the protected variety in
sufficient amount to meet the needs of the general public and has refused to license other persons to
produce and sell the propagating material of the protected variety or is not willing to give such
license under reasonable terms; or

b) there exist no condition under which the holder can be expected to give a permit to use his

protected variety.

3/ Where the Ministry grants compulsory license, it shall determine the remuneration the person to
whom the compulsory license is granted shall pay to the holder, the duration of the compulsory
license and other conditions as necessary. The duration of a compulsory license shall not be shorter
than three years and longer than five years; provided, however, that the Ministry may extend the
duration if an application for extension is made and the conditions warranting compulsory licensing

continue to exist.

4/ A person to whom a compulsory license is granted shall have a non-exclusive right to perform all

or any of the activities for which the authorization of the holder would have been required.

5/ Compulsory licensing shall not preclude the holder from using the variety or to grant license to

others.
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9. Duration of Plant Breeders’ Right
Without prejudice to other provisions of this Proclamation, a plant breeders’ right shall exist for
a period of 20 years in the case of annual crops, and 25 year in the case of trees, vines and other

perennial trees from the date the successful application for a plant breeders’ right was accepted.

10. Persons Entitled to Plant Breeders Right
1/ A breeder shall be entitled to a plant breeders’ right in respect of his new plant variety, whether or
not the breeder is an Ethiopian national or a foreigner, or is an Ethiopian resident or not, and whether

the variety was bred locally or abroad.

2/ Where two or more persons bred the variety jointly or that they are joint successors, they shall
jointly be entitled to plant breeders’ right; provided however, that only one or some of such persons
may apply for a plant breeders’ right provided that the remaining other persons have given their

consent in writing to this effect.

3/ Where the breeder is a public or a private institution, the plant breeders’ right shall be granted in
the name of the institution.

4/ Where a variety has been bred by two or more persons independently of each other, the
entitlement to plant breeders’ right shall belong to the person who has first filed an application with

the Ministry for plant breeders’ right.

5/ Where an application is filed by a person who is not entitled to plant breeders’ right, the person
who is entitled to the plant breeders’ right may apply to the Ministry for the assignment of the

application to him.

11. Application
A breeder who wants to be granted a plant breeders’ right in respect of a new plant variety
shall, present written application to the Ministry. The conditions and procedure in accordance with

which applications may be lodged, examined and decided shall be specified by regulations.

12. Provisional Protection
1/ The applicant shall be deemed to have a plant breeders’ right in respect of the new variety during
the period between the date the application for plant breeders’ right is filed and the granting of plant

breeders’ right or the final rejection of the application.



326

2/ The genetic material of the new plant variety under provisional protection shall not be used for
non-research purposes. The Ministry shall take the necessary measures to prevent the use of the

genetic material of such variety for non-research purposes.

13. Opposition
Where an application is lodged for a plant breeders’ right, any person, who considers that the
granting of plant breeders’ right will be contrary to public interest, or that the variety does not fulfill
the requirements for granting plant breeders’ right, or that the applicant is not entitled to plant
breeders’ right, may lodge with the Ministry an opposition to the application setting out the
particulars for the opposition. The conditions and procedure pursuant to which opposition shall be

lodged, examined and disposed shall be specified by regulations.

14. Granting of Plant Breeders’ Right
The Ministry shall grant a plant breeders’ right if it is satisfied that:
1/ the plant variety is new;
2/ there is no ground, as provided for in this Proclamation, to refuse the granting of plant breeders’
right to the applicant;
3/ the breeder has a proof that he has obtained the genetic resource used to develop the variety in

accordance with the relevant laws on access to genetic resources;

4/ a plant breeders’ right has not been granted to another person in respect of the variety;

5/ there has been no earlier application, that has not been withdrawn or rejected, for a plant

breeders’ right in respect of the new variety in question; and

6/ all fees payable in relation to the granting of plant breeders’ right have been paid.

15. Register of Plant Breeders’ Right

The Ministry shall keep a register of plant breeders’ rights. The particulars that may be

entered in the register shall be specified by regulations.

16. Publication of Plant Breeders’ Right
Where the Ministry grants a plant breeders’ right, it shall give public notice to that effect.



327

17. Deposition of Samples
The Ministry shall, for the purpose of conservation, cause that the holder deposits at the
Institute of Biodiversity Conservation sample of the new plant varieties with respect to which a plant

breeders’ right have been granted.

18. Maintenance of Variety
1/ The holder shall have the obligation to maintain the variety to ensure that all the characteristics of
the variety at the date of granting the right are maintained throughout the duration of the plant

breeders’ right.

2/ The Ministry may, to ensure that the variety is maintained, require the holder to furnish material of

the variety or any other necessary information.

PART THREE
TRANSFER AND REVOCATION OF PLANT BREEDERS’ RIGHT
19. Transfer of Right

1/ Plant breeders’ right may be transferred to other persons by a contract or by the law.

2/ A transfer of plant breeders’ right by a contract may have no effect unless entered in the register

of plant breeders’ right.

20. Surrender of Plant Breeders’ Right

1/ A holder may surrender his plant breeders’ right by giving notice to the Ministry.

2/ Upon receiving notice of surrender, the Ministry shall enter same in the register of plant breeders

right and give public notice thereof.

3/ Where an action in respect of a plant breeders’ right is pending before a court, the Ministry shall
not register the surrender except by leave of the court or by consent of the parties in the court

proceeding.

21. Plant Breeders’ Right Granted to a Person not Entitled to
1/ Where a plant breeders’ right has been granted to a person who is not entitled to, the person who
is entitled to the plant breeders’ right may apply to the Ministry demanding that the plant breeders’

right be transferred to him.
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2/ The Ministry shall, upon examining the application for the transfer and the response of the holder
and ascertaining that the right has wrongly been granted to the holder and that the applicant is

entitled thereto, cause the plant breeders’ right to be transferred accordingly.

22. Revocation
1/ The Ministry shall revoke a plant breeders’ right if;
a) it is proved that the variety was not new or that facts exist which, if known before the
granting of the right, would have resulted in the refusal of the right;
b) the holder has failed to pay the prescribed fee payable in respect of the plant breeders’
right within 90 days after having been notified that the payment has fallen due; or

c) the holder has failed to maintain the variety.

2/ Where the Ministry decides to revoke a plant breeders’ right in accordance with Sub-Article (1) of
this Article, it shall give written notice of the revocation to the holder stating the grounds for the

decision, and it shall give public notice of the revocation.

23. Application for Revocation
Any person whose interest is affected by the granting of a plant breeders’ right may apply to
the Ministry for the revocation of the plant breeders’ right in accordance with this Proclamation. The
procedure in accordance with which an application for revocation of plant breeders’ right may be

examined and decided shall be specified by regulations.

PART FOUR
INFRINGEMENT OF PLANT BREEDERS’ RIGHT
24. Act of Infringement
Any act in respect of a protected variety for which the authorization of the holder is required
and which is done without such authorization shall constitute an act of infringement of a plant

breeders’ right.

25. Legal Action
1/ A holder whose plant breeders’ right has been infringed may institute an action in court to require

the cessation of the act of infringement and claim compensation for damage.
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2/ The court shall order the cessation of an act of infringement and the payment of compensation for
the damage caused on the holder unless the defendant forthwith proves that the plant breeders’ right
alleged to have been infringed has to be revoked in accordance with the provisions of article 23(1) of

this Proclamation.

26. Counter Claim
1/ A defendant in an action against infringement may institute a counter claim for the revocation of
the plant breeders’ right in question, if it is revocable in accordance with Article 23(1) of this

Proclamation.

2/ The court shall order the revocation of the plant breeders’ right in question, if any of the grounds

specified in Article 23(1) of this Proclamation is proved to exist by the counter claim.

3/ Where the court orders the revocation of the plant breeders’ right, the defendant shall serve the
copy of the court order to the Ministry. Upon receiving the court order, the Ministry shall register the

revocation of the plant breeders’ right and give public notice of the revocation.

PART FIVE
FARMERS’ RIGHT
27. Principle
Farmers’ Right stem from the enormous contibutions that local farmers have made and will
contiune to make in the consersvation and sustainable use of plant gentitic resources that constitute

the basis of breeding for food and agricultural production.

28. Farmers’ Right
1/ In relation to the use of plant varities, farmers shall have the following rights:
a) to save, use, exchange and sell farm-saved seed or propagating material of farmers’
varieties;
b) to use protected varieties including material obtained from gene banks or plant genetic
resource centres to develop farmers’ varieties;
c) to save, use, multply, exchange and sell farm-saved seed or propagating material of

protected varieties.

2/ Notwithstanding the provisions of Sub-Article (1) of this Article, farmers may not sell farm-saved

seed or propagating material of a protected variety in the seed industry as a certified seed.
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PART SIX
MISCELLANEOUS PROVISIONS
29. Penalty
Any person who infringes a plant breeders’ right shall, in addition to the confiscation of the
seed or propagating material of the protected variety which is the proceed of the infringement, be
punished with imprisonment not exceeding three years or a fine up to five thousand Birr or with both

such imprisonment and fine.

30. Appeals

A party who is aggrieved of a decision on the granting, refusal, revocation or restriction of a
plant breeders’ right may lodge an appeal to the federal high court within sixty days from the date of

receipt of the decision.

31. Fees
The amount and schedule of payment of fees to be paid in relation to plant breeders’ right

shall be determined by regulations to be issued hereunder.

32. Issuance of Regulations
The Council of Ministers may issue regulations for the proper implementation of this

Proclamation.

33. Implacable Laws
No law, regulation, directive or practice shall, in so far as it is inconsistent with this

Proclamation, have effect in respect of matters provided for by this Proclamation.

34. Effective Date
This Proclamation shall come into force upon publication in the Federal Negarit Gazeta. Done
at Addis Ababa, this 27th day of February, 2006 GIRMA WOLDEGIORGIS PRESIDENT OF THE
FEDERAL DEMOCRATIC REPUBLIC OF ETHIOPIA
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Proclamation No. 482/2006: Access to Genetic Resources and

Community Knowledge, and Community Rights Proclamation

A PROCLMATION TO PROVIDE FOR ACCESS TO GENETIC RESOURCES AND
COMMUNITY KNOWLEDGE AND COMMUNITY RIGHT

WHEREAS, the immense biodiversity wealth Ethiopia is endowed with must be conserved and

sustainably utilized for the benefit and development of its peoples;

WHEREAS, it is necessary to recognize the historical contributions Ethiopian communities made to

the conservation, development and sustainable utilization of biodiversity resources;

WHEREAS, Ethiopia is party to the Convention on Biological Diversity and the Convention requires

the enactment of access legislation;

WHEREAS, Ethiopia has agreed to the African Model Law on Community, Farmers’ and Plant

Breeders’ Rights and Access to Biological Resources;

WHEREAS, it is necessary to protect and encourage the customary uses of genetic resources by
Ethiopian communities which are relevant to the conservation and sustainable use of the biodiversity

resources of the country;

WHEREAS, it is necessary to recognize and protect the knowledge of Ethiopian communities
generated and accumulated with respect to the conservation and utilization of genetic resources and
promote the wider application of such knowledge with the approval of and sharing benefits by such

communities;

WHEREAS, it is necessary to involve communities in the making of decisions concerning the use of
genetic resources and community knowledge and sharing of benefits derived from the utilization

thereof;

WHEREAS, in order to realize these objectives, it is necessary to determine by law the access to
genetic resources and community knowledge, and to provide for the rights of communities over

genetic resources and community knowledge;
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NOW, THEREFORE, in accordance with Article 55(1) of the Constitution of the Federal Democratic

Republic of Ethiopia, it is hereby proclaimed as follows:

PART ONE
GENERAL PROVISIONS
1. Short Title

This Proclamation may be cited as "Access to Genetic Resources and Community

Knowledge, and Community Rights Proclamation No. 482/20056."
2. Definitions
In this Proclamation, unless the context requires otherwise:-
1/ "access" means the collection, acquisition, transfer or use of genetic resources and/or community

knowledge;

2/ "biological resource" includes genetic resources, organisms or parts thereof, populations or any

other biotic component of ecosystems with actual or potential value for humanity;

3/ "derivative" means product extracted or developed from biological resource; this may include

products such as plant varieties, oils, resigns, gums, chemicals and proteins;

4/ "ex situ" means a condition in which genetic resource is found outside of its natural habitat;

5/ “exploration” means an activity to find out the existence or the status of a given genetic resources;

6/ "genetic resource" means any genetic material of biological resource containing genetic

information having actual or potential value for humanity; and it includes derivatives;

7/ "in situ" means a condition in which genetic resource is found in its natural habitat or ecosystem;

8/ "Institute" means the Institute of Biodiversity Conservation established by Proclamation No.

120/1998 (as amended);

9/ "local community" means a human population living in a distinct geographical area in Ethiopia as a

custodian of a given genetic resource or creator of a given community knowledge;



334

10/ "person" means a natural or juridical person;

11/ "prior informed consent" means the consent given by the Institute and the concerned local
community based on an access application containing a complete and accurate access information

to a person seeking access to a specified genetic resource or community knowledge;

12/ "relevant institution" means a state organ responsible for administering or having special

technical expertise on a specific sector of genetic resources or community knowledge;

13/ "state" means, the Government of the Federal Democratic Republic of Ethiopia or its Regional

States, as applicable;

14/ "community knowledge" means knowledge, practices, innovations or technologies created or

developed over generations by local communities on the conservation and use of genetic resources.

15/ "Biodiversity" means the variability among living organisms from all sources of ecosystems and
the ecological complexes of which they are part; this includes diversity within species, between

species and of ecosystems;

3. Objectives
The objective of this Proclamation is to ensure that the country and its communities obtain fair
and equitable share from the benefits arising out of the use of genetic resources so as to promote

the conservation and sustainable utilization of the country’s biodiversity resources.

4. Scope of Application
This Proclamation shall apply to access to genetic resources found in in-situ or ex-situ
conditions and community knowledge. Notwithstanding the provision of sub-article (1) of this Article,
this Proclamation shall not apply to:
a) the customary use and exchange of genetic resources and community knowledge by and
among Ethiopian local communities; and
b) the sale of a produce of biological resources for direct consumption, that do not involve the

use of the genetic resource thereof.

5. Ownership

1/ The ownership of genetic resources shall be vested in the state and the Ethiopian people.
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2/ The ownership of community knowledge shall be vested in the concerned local community.

PART TWO
PROTECTION OF COMMUNITY RIGHTS
6. Principle
Local communities shall have the following rights over their genetic resources and community
knowledge:

1/ the right to regulate the access to their community knowledge.

2/ an inalienable right to use their genetic resources and community knowledge;

3/ the right to share from the benefit arising out of the utilization of their genetic resources and

community knowledge.

7. Art. 7. Right to regulate access
1. The right of local communities to regulate access to their community knowledge shall include the
following:

a) the right to give prior informed consent for access to their community knowledge;

b) when exercising the right to give prior informed consent, the right to refuse consent when
they believe that the intended access will be detrimental to the integrity of their cultural or natural
heritages;

c) the right to withdrew or place restriction on the prior informed consent they have given for
access to their community knowledge where they find out that such consent is likely to be
detrimental to their socio-economic life or their natural or cultural heritages;

d) the right to demand the restriction or withdrawal of the prior informed consent given by the
Institute for access to their genetic resources where they found out that is likely to be detrimental to

their socio-economic life or their natural or cultural heritages;

2. The conditions and the procedure in accordance to which local communities shall give prior

informed consent for access to their community knowledge shall be specified by a regulation;
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8. Use Right
1/ Local communities shall have an inalienable right to use or exchange among themselves their
genetic resources or community knowledge in the course of sustaining their livelihood systems in

accordance with their customary practices and norms.

2/ No legal restriction shall be placed on the traditional system of local communities on the use and

exchange of genetic resources and community knowledge;

9. Right to share benefit
1. Local communities shall have the right to share from the benefit arising out of the utilization of their

community knowledge;

2. Local communities shall have the right to obtain 50% of the benefit shared by the state in the form
of money from the benefits derived out of the utilization of their genetic resources in accordance with

article 18(1) of this proclamation;

3. The money obtained pursuant to sub-article (1) and (2) of this article shall be put to the common

advantage of the concerned local communities.

4. The procedure in accordance to which such money shall be used for the common advantage of

local communities shall be specified by regulation to be issued under this proclamation.

10. Protection of Community Rights
1/ The rights of local communities over their genetic resources and community knowledge shall be
protected as they are enshrined in the customary practices and norms of the concerned

communities.

2/ An item of community knowledge shall be identified, interpreted and ascertained in accordance

with the customary practices and norms of the concerned local community.

3/ The non-registration of any community knowledge shall not render it unprotected by ommunity

rights.
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4/ The publication or oral description of a given genetic resource or community knowledge, or the
presence of the genetic resources in gene bank or any other conservation center or that it is in use

shall not affect its protection as community rights.

PART THREE
CONDITION OF ACCESS
11. Requirement of Permit
1/ Without prejudice to the provision of Sub-Article 2(a) of Article 4 of this Proclamation, no person
shall access genetic resources or community knowledge unless in possession of written access

permit granted by the Institute based on prior informed consent.

2/ Unless otherwise explicitly expressed, the granting of permit to access genetic resources shall not
be construed to constitute permit to access the community knowledge associated therewith and vice

versa.

3/ Without prejudice to the provisions of Aub-Article 2(b) of Article 4 of this Proclamation, no person
shall export genetic resources out of Ethiopia unless in possession of permit granted by the Institute

to this effect.

4/ Notwithstanding the provisions of Sub-Article (1) of this Article, organs of the state which are
empowered by law to conserve genetic resources may not be required to obtain access permit from
the Institute to collect genetic resource or community knowledge in the discharge of their duties;
provided, however, that they shall not transfer the genetic resources or community knowledge to
third persons or export same out of Ethiopia unless they are given explicit permit by the Institute.
While collecting genetic resources and community knowledge, employees of such institutions must

carry with them a letter to this effect.

12. Basic Conditions of Access

1/ Access to genetic resources shall be subject to the prior informed consent of the Institute.

2/ Access to community knowledge shall be subject to the prior informed consent of the concerned

local community.

3/ The state and the concerned local community shall obtain fair and equitable share from the

benefits arising out of the utilization of genetic resources and community knowledge accessed.
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4/ An access applicant who is a foreigner shall present a letter from the competent authority of his
national state or that of his domicile assuring that it shall uphold and enforce the access obligations

the applicant.
5/ In cases of access by foreigners, the collection of genetic resources and community knowledge
shall be accompanied by the personnel of the Institute or the personnel of the relevant institution to

be designated by the Institute.

6/ The research based on the genetic resources accessed shall be carried out in Ethiopia and with

the participation of Ethiopian nationals designated by the Institute, unless where it is impossible.
7/ Where the research based on the genetic resources accessed is permitted to be carried out
abroad, the institution sponsoring and/or hosting the research shall give a letter of assurance that
they shall observe the access obligations attached thereto.
13. Conditions for Denial of Access
The Institute may deny access to genetic resources; where:

1/ the access requested is in relation to the genetic resource of an endangered species;

2/ the access may have adverse effects upon human health or the cultural values of the local

community;

3/ the access may cause undesirable impact on the environment;

4/ the access may cause danger of loss of ecosystem;

5/ the access is intended to use genetic resources for purposes contrary to the national laws of

Ethiopia or the international treaties to which Ethiopia is a party;

6/ the applicant has violated hitherto access conditions or access agreements.
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14. Issuance of Access Permit
1. A person who wants to obtain permit to access genetic resources or community knowledge shall
present an application in writing to the Institute. The conditions and procedure in accordance with
which access applications shall be presented, examined and prior informed consent shall be given

shall be specified by regulation.

2. Upon giving of prior informed consent, the Institute shall, based on the provisions of this

proclamation, negotiate and conclude genetic resources access agreement.

3. Where the access application involves access to community knowledge, the Institute shall
negotiate and conclude the access agreement based on the prior informed consent of the

concerned local community to that effect.

4. The Institute shall not grant permit for exporting genetic resources out of Ethiopia unless the

condition provided under Article 12 (6) of this Proclamation is met.

15. Special Access Permit
1/ The Institute may, without the need to strictly follow the access procedure provided for in this
Proclamation, grant special access permit to Ethiopian national public research and higher learning
institutions and intergovernmental institutions based in the country, so that they have facilitated
access to genetic resources and community knowledge for purpose of development and academic
research activities they undertake within the country. When the Institute grants special access permit
to such institutions, it shall determine, as appropriate, the obligations they shall have while having

access under such permit.

2/ An access to genetic resources under a multilateral system of access to which Ethiopia is a party
shall be made in accordance with the conditions and procedure specified thereof. The condition and
procedure in accordance with which access to genetic resources under multilateral systems shall be

implemented shall be determined by regulation.

16. Contents of Access Agreement
An access agreement shall specify, among other things, the following issues:

1/ the identity of the parties to the agreement;
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2/ the type and quantitative description of the genetic resource permitted to be accessed;

3/ the description of the community knowledge permitted to be accessed or associated with the

genetic resource to be accessed;

4/ the locality where the genetic resource or community knowledge is to be collected or the person

providing same;

5/ the institution with which the sample of the genetic resource and the description of community

knowledge accessed shall be deposited;

6/ the intended use of genetic resource or community knowledge;

7/ the relationship of the access agreement with existing or future access agreements on the same

genetic resource or community knowledge;

8/ the relevant institution designated by the Institute to participate in the collection of and/or the

research based on the genetic resource to be accessed and be in charge of monitoring the

implementation of the access agreement;

9/ the benefit the state shall get from the access to genetic resources;

10/ where the agreement involves access to community knowledge, the benefit the concerned local

community shall obtain from the use thereof;

11/ the duration of the access agreement;

12/ dispute settlement mechanisms; and

13/ the obligations the access permit holder shall have under this Proclamation.

17. Obligations of Access Permit Holder

A person who shall be given an access permit shall have the following obligations:
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1/ deposit the copy of the access permit granted to him with the relevant regional institution in the

district where the genetic resource is to be collected and show the access permit up on request;

2/ not deplete population of farmers planting stock or wild species or to remove significant genetic

variation from local gene pool during collection;

3/ Where the genetic resource is to be collected from protected areas, to observe the rules and

regulations of the administration of the protected area;

4/ deposit the sample of the genetic resources collected and the collection data, and the description
of community knowledge accessed with the Institute or the relevant institution the Institute may

designate;

5/ observe the type and quantitative limits of the genetic resource permitted to access;

6/ upon request, supply to the Institute a sample from the genetic resource and copy of the

description of the community knowledge accessed,;

7/ submit to the Institute regular status reports of the research; and where genetic resource is
collected repeatedly, follow up the environmental and socio-economic impact of the access and

submit a report thereon;

8/ inform the Institute in writing of all the findings of the research and development based on the

genetic resource and community knowledge accessed;

9/ not transfer the genetic resource and community knowledge accessed to any other third party or
use same for any purpose other than that originally intended, without first notifying to and obtaining

written authorization from the Institute;

10/ return any unused genetic material at the end of the planned research or upon termination of the

access agreement;

11/ not transfer to third parties the access permit or the rights and obligations there under without

obtaining the consent of the Institute to that effect;
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12/ where he seeks to acquire intellectual property right over the genetic resources accessed or

parts thereof, negotiate new agreement with the Institute based on the relevant laws of Ethiopia;

13/ not apply for a patent or any other intellectual property protection over the community knowledge

accessed without first obtaining explicit written consent from the Institute;

14/ recognize the locality where the genetic resource or community knowledge accessed from as

origin in the application for commercial property protection of the product developed there from;

15/ share the benefit that may be obtained from the utilization of the genetic resource or community

knowledge accessed to the state and the concerned local communities;

16/ respect the laws of the country, particularly those relating to sanitary control, biosafety and

protection of the environment;

17/ respect the cultural practices, traditional, values and customs of local communities;

18/ observe the terms and conditions of the access agreement.

18. Benefit Sharing
1/ The kind and the amount of the benefit to be shared by the state and local communities from
access to genetic resources or community knowledge shall be determined case by case in each

specific access agreements to be signed.

2/ The remaining portion of the monetary benefit from access to genetic resources, after deducting
the share of the local community as determined pursuant to Article 9(1) of this Proclamation, shall be
allocated for conservation of biodiversity and the promotion of community knowledge. The conditions

how the money shall be put to such use shall be determined by regulation.

3/ The sharing of non-monetary benefits from access to genetic resources among the state and the
concerned local community shall be specified in each specific access agreement taking into

account the kinds of benefits agreed to share with the access permit holder.
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19. Types of Benefits

The benefits to be shared from an access to genetic resources and community knowledge

may include the following modes:

1/ License fee;

2/ upfront payment;

3/ milestone payment;

4/ royalty;

5/ research funding;

6/ joint ownership of intellectual property;

7/ employment opportunity;

8/ participation of Ethiopian nationals from the Institute or the relevant institutions in the research

based on the genetic resources or community knowledge accessed,;

9/ priority to supply the raw material of genetic resource required for producing products there form;

10/ access to products and technologies developed from the use of genetic resource or community

knowledge accessed;

11/ training, both at institutional and local community levels, to enhance local skills in genetic

resources conservation, evaluation, development, propagation and use;

12/ provision of equipment, infrastructure and technology support; and

13/ any other benefit as appropriate.
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PART FOUR
FOLLOW UP AND COMPLIANCE MEASURE
20. Follow-up
1/ The Institute shall follow-up the execution of access agreements through the following
mechanisms:

a) Inspection;

b) Periodic progress and status report by access permit holders and the relevant institutions
designated to accompany the collection, participate in the research and monitor the implementation
of access agreement;

c) A report by any other person or individual; and

d) Any other mechanism deemed appropriate.

2/ The access permit holder and the relevant institutions designated to take part in the collection of
and the research based on the genetic resources accessed and to monitor the implementation of
access agreements shall give periodic reports to the Institute on the collection conducted, the

progress of the research and the findings there from.

3/ The Institute shall inform the concerned local communities of the progress of the research and the

findings thereof, the utilization of community knowledge and the benefit shared there from.

21. Compliance Measure
1/ The Institute may alter an access agreement and limit the size of the genetic resource to access or
put any other limitations as appropriate, where it is recognized that the access has posed threat of
genetic erosion, degradation of the environment or violation of the cultural values of communities

which can not be easily averted.

2/ Where the access permit holder has violated or failed to comply with the provisions of this
Proclamation or the terms and conditions of the access agreement or where the access causes risk
of damage to genetic resources or the environment or affects overriding public interest, the Institute
shall suspend or terminate an access agreement and prohibit the access to genetic resources or

community knowledge.

3/ Where the Institute decides to alter, suspend or terminate an access agreement, it shall

communicate same to the concerned local community and the access permit holder.
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PART FIVE
EXPLORATION OF GENETIC RESOURCES
22. Prohibition
1/ Without prejudice to the provisions of Article 4(2) of this Proclamation, no person may conduct

exploration of genetic resources unless in possession of exploration permit from the Institute.

2/ Notwithstanding the provisions of Sub-Article (1) of this Article, organs of the state which are
empowered by law to conserve genetic resources are not required to obtain exploration permit to

conduct exploration of genetic resources in the discharge of their duties.

23. Application

1/ Any person who wants to obtain exploration permit shall present written application to the Institute.

2/ The application shall specify the purpose of the exploration, the types of the genetic resources to
be explored, the locality where the exploration shall be conducted and the time schedule for the

exploration.

24. Granting Exploration Permit
1/ Upon receiving a complete exploration application, the Institute shall, in consultation with the

relevant institution where appropriate, grant an exploration permit to the applicant.

2/ The exploration permit shall specify the types of the genetic resources to be explored, the locality
where the exploration shall take place, the time schedule of the exploration and any other condition

which the Institute deems necessary.

3/ Where the Institute grants exploration permit to a foreigner, it shall assign its scientific personnel or

designate other relevant institution to accompany the exploration mission.

25. Obligations of Explorers
Any holder of an exploration permit shall have the following obligations:
1/ deposit a copy of the exploration permit with the relevant institution in the district of the locality

where the exploration will be conducted;

2/ strictly observe the terms and conditions specified in the exploration permit;
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3/ present to the Institute a detailed and complete report of the exploration mission upon its

completion;

4/ show, up on request, the exploration permit issued to him;

5/ respect local customs, traditions, values, property rights in the locality where the exploration shall

be conducted and the laws of the country.

PART SIX
ADMINISTRATION OF ACCESS
26. Powers of Ministry of Agriculture and Rural Development

The implementation of the provisions of this proclamation that deal with genetic resources of

wild animals shall be the responsibility of Ministry of Agriculture and Rural Development

27. Powers and Duties of the Institute

Without prejudice to the powers and duties entrusted to it in other provisions of this

Proclamation, the Institute shall have the powers and duties to:

1/ Follow-up and ensure that access is carried out in accordance with this Proclamation as well as

regulations and directives issued hereunder;

2/ collect the benefits to be obtained from access agreements and pass over to beneficiaries;

3/ prepare model access agreements;

4/ sensitize contents of this Proclamation;

5/ collect, analyze and as necessary disseminate to users information on access to genetic

resources and community knowledge;

6/ cause that legal action be taken against offences committed in violations of this Proclamation;

7/ issue directives and perform such other activities necessary for the implementation of this

Proclamation;
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8/ delegate its powers and duties to other legally established bodies where deemed necessary and

convenient to carry out its duties in a better way.

28. Responsibilities of Local Communities
Local communities shall have the responsibility to:
1/ prohibit any person, who does not belong to their communities, from collecting or taking genetic

resources from their localities without having the necessary permit; and

2/ require any person, who does not belong to their communities and who is collecting or taking
genetic resource from their localities, to show his access permit, and if he is without permit

immediately notify or present him to the nearest kebele or wereda administration.

29. Responsibilities of Regional Bodies
Kebele administration and regional bodies at all levels responsible for the conservation of
genetic resources shall:
1/ regulate that genetic resources is not accessed from their respective jurisdiction without permit by

any person who does not belong to the communities thereof; and

2/ require access permit from any person, who does not belong to the communities thereof and who
is collecting or taking genetic resources from their respective jurisdiction, and if he is without permit,
seize the genetic resource and present him to the law and notify the Institute the detailed particulars

of the genetic resource and the person found in possession of same.

30. Responsibility of Customs Officers
In accordance with directives to be given to them by the Institute, customs officers shall have
the responsibilities to:
1/ inspect that any genetic resources being taken out of the country has been accompanied with an

export permit given by the Institute;

2/ require any person leaving the country who is transporting or is in possession of genetic resource

to produce the necessary permit to this effect from the Institute;
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3/ seize genetic resource being transported out of the country and the person transporting same
without permit from the Institute and immediately report same to the nearby relevant body and the

Institute;

4/ Ensure that a statement is written on the package of a biological resource product to be exported
indicating that the use of the genetic material contained in the product is prohibited and doing so

would constitute a penal offence.

31. Responsibilities of Mail Service Institutions
Postal and other courier service institutions shall, before receiving and transporting genetic
resources out of the country as mail, require their clients to produce permit from the Institute to

export the genetic resources out of the country.

32. Responsibilities of Quarantine Control Institutions
Quarantine control institutions shall, ensure that the quarantine certificate they issue to
biological resource products, contain a statement indicating that the certificate does not constitute a
permit to use the product as genetic resource and that doing so is prohibited and would constitute

an offence.

PART SEVEN

MISCELLANEOUS PROVISIONS

33. Transitory Provisions
1/ Access agreements made prior to the coming into force of this Proclamation shall be revised and

harmonized with the provisions of this Proclamation.

2/ The access to genetic resources under agreements concluded prior to the coming into force of
this Proclamation shall be suspended until they are revised and harmonized with the provisions of

this Proclamation.

34. Duty to Cooperate
Any person shall have the duty to cooperate with the Institute, the relevant institutions, and local
communities in the implementation of this Proclamation as well as regulations and directives issued

hereunder.
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35. Penalty
1/ Any person who:

a) Accesses genetic resources or community knowledge without obtaining an access permit
from the Institute;

b) Provides false information in the access application or in the course of subsequent
monitoring of access agreement;

c) Subsequently changes the purpose of access specified in the access agreement without
obtaining permit from the Institute to the effect;

d) Explores genetic resources without obtaining exploration permit from the Institute or
provides false information in the application for exploration permit; shall, with out prejudice to the
confiscation of the genetic resource accessed, the cancellation of the access permit granted, and
the civil liability arising thereof, be punished, depending on the gravity of the circumstance, with
rigorous imprisonment of not less than three years and a fine of not less than ten-thousand and not

exceeding thirty-thousand birr.

2/ Where the offence committed is in relation to genetic resources endemic to Ethiopia:-The
punishment shall be, depending on the circumstance, rigorous imprisonment of not less than five
years and not exceeding twelve-years and a fine ranging from fifty-thousand birr to hundred-

thousand birr.

3/ Where the offences under this article are committed in negligence, the penalty shall be a fine of
not less than five-thousand birr or, depending on the circumstance and the gravity of the offence,

simple imprisonment of not less than three months.

36. Inapplicable Laws
No law, regulation, directive or practice shall, in so far as it is inconsistent with this

Proclamation, have effect with respect to matter provided for by this Proclamation.

37. Power to Issue Regulations
The Council of Ministers may issue regulations necessary for the proper implementation of this

Proclamation.

38. Effective Date

This Proclamation shall come into force upon publication in the Federal Negarit Gazeta.
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Protection of Plant Varieties and Farmers’ Rights Act, 2001 (extracts)

39. (1) Notwithstanding anything contained in this Act, -

(i) a farmer who has bred or developed a new variety shall be entitled for registration and
other protection in like manner as a breeder of a variety under this Act;

(i) the farmers’ variety shall be entitled for registration if the application contains declaration
as specified in clause (h) of sub-section (1) of section 18;

i) a farmer who is engaged in the conservation of genetic resources of land races and wild
relatives of economic plants and their improvement through selection and preservation shall be
entitled in the prescribed manner for recognition and reward from the Gene Fund. Provided that
material so selected and preserved has been used as donors of genes in varieties registrable under
this Act;

(iv) a farmer shall be deemed to be entitled to save, use, sow, resow, exchange, share or sell
his farm produce including seed of a variety protected under this Act in the same manner as he was

entitled before the coming into force of this Act:

Provided that the farmer shall not be entitled to sell branded seed of a variety protected under this
Act. Explanation: For the purposes of clause (iv), ‘oranded seed’ means any seed put in a package
or any other container and labeled in a manner indicating that such seed is of a variety protected

under this Act.

(2) Where any propagating material of a variety registered under this Act has been sold to a farmer
or a group of farmers of any organization of farmers, the breeder of such variety shall disclose to the
farmer or the group of farmers or the organization of farmers, as the case may be, the expected
performance under given conditions, and if such propagating material fails to provide such
performance under such given conditions, the farmer or the group of farmers or the organization of
farmers, as the case may be, may claim compensation in the prescribed manner before the Authority
and the Authority, after giving notice to the breeder of the variety and after providing him an
opportunity to file opposition in the and after providing him an opportunity to file opposition in the
prescribed manner and after hearing the parties, may direct the breeder of the variety to pay such
compensation as it deems fit, to the farmer or the group of farmers or the organization of farmers, as

the case may be. 40. (1) A breeder or other person making application for registration of any variety
under Chapter Il shall disclose in the application the information regarding the use of genetic

material conserved by any tribal or rural families in the breeding or development of such variety.
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(2) If the breeder or such other person fails to disclose any information under sub-section (1), the
Registrar may, after being satisfied that the breeder or such person has willfully and knowingly

concealed such information, reject the application for registration.

41. (1) Any person or group of persons (whether actively engaged in farming or not) or any
governmental or nongovernmental organization may, on behalf of any village or local community in
India, file in any centre notified, with the previous approval of the Central Government, by the
Authority, in the Official Gazette, any claim attributable to the contribution of the people of that village
or local community, as the case may be, in the evolution or any variety for the purpose of staking a

claim on behalf of such village or local community.

(2) Where any claim is made under sub-section (1), the centre notified under that sub-section may
verify the claim made by such person or group of persons or such governmental or nongovernmental
organization in such manner as it deems fit, and if it is satisfied that such village or local community
has contributed significantly to the evolution of the variety which has been registered under this Act,

it shall report its findings to the Authority.

(3) When the authority, on a report under sub-section (2) is satisfied, after such inquiry as it may
deem fit, that the variety with which the report is related has been registered under the provisions of
this Act, it may issue notice in the prescribed manner to the breeder of that variety and after
providing opportunity to such breeder to file objection in the prescribed manner and of being heard,
it may subject to any limit notified by the Central Government, by order, grant such sum of
compensation to be paid to a person or group of persons or governmental or nongovernmental
organization which has made claim under sub-section (1) as it may deem fit.

(4) Any compensation granted under sub-section (3) shall be deposited by the breeder of the variety
in the Gene Fund. (5) The compensation granted under sub-section (3) shall be deemed to be an
arrear of land

revenue and shall be recoverable by the Authority accordingly.

Gene Fund
42. Notwithstanding anything contained in this Act, -
(i) a right established under this Act shall not be deemed to be infringed by a farmer who at the time

of such infringement was not aware of the existence of such right; and (ii) a relief which a court may
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grant in any suit for infringement referred to in section 65 shall not be granted by such court, nor any
cognizance of any offence under this Act shall be taken, for such infringement by any court against a
farmer who proves, before such court, that at the time of the infringement he was not aware of the

existence of the right so infringed.

43. Notwithstanding anything contained in sub-section (6) of section 23 and section 28, where an
essentially derived variety is derived from a farmers’ variety, the authorization under sub-section (2)
of section 28 shall not be given by the breeder of such farmers’ variety except with the consent of the
farmers or group of farmers or community of farmers who have made contribution in the preservation

or development of such variety.

44. A farmer or group of farmers or village community shall not be liable to pay any fees in any
proceeding before the Authority or Registrar or the Tribunal or the High Court under this Act or the

rules made there under.

45. (1) The Central Government shall constitute a Fund to be called the National Gene Fund and
there shall be credited thereto

(a) the benefit sharing received in the prescribed manner from the breeder of a variety or an
essentially derived variety registered under this Act, or propagating material of such variety or
essentially derived variety, as the case may be;

(b) the annual fee payable to the Authority by way of royalty under sub-section (1) of section
35;

(c) the compensation deposited in the Gene Fund under sub-section (4) of section 41;

(d) the contribution from any national and international organization and other sources.

(2) The Gene Fund shall, in the prescribed manner, be applied for meeting —

(a) any amount to be paid by way of benefit sharing under sub-section (5) of section 26

(b) the compensation payable under sub-section (3) of section 41;

(c) the expenditure for supporting the conservation and sustainable use of genetic resources
including in-situ and ex-situ collections and for strengthening the capability of the Panchayat in
carrying out such conservation and sustainable use;

(d) the expenditure of the scheme relating to benefit sharing framed under section 46.



354

46. (1) The Central Government shall, for the purposes of section 41 and clause (d) of sub-section
(2) of section 45, frame, by notification in the Official Gazette, one or more schemes. (2) In particular,
and without prejudice to the generality of the provisions of sub-section (1), the scheme may provide
for all or any of the following matters, namely :- Farmers’ Rights in India: A Case Study

(a) the registration of the claims for the purposes of section 41 under the scheme and all
matters connected with such registration;

(b) the processing of such claims for securing their enforcement and matters connected
therewith;

(c) the maintenance of records and registers in respect of such claims;

(d) the utilization, by way of disbursal (including apportionment) or otherwise, of any amounts
received in satisfaction of such claims;

(e) the procedure for disbursal or apportionment by the Authority in the event of dispute
regarding such claims;

(f) the utilization of benefit sharing for the purposes relating to breeding, discovery or
development of varieties;

(g) the maintenance and audit of accounts with respect to the amounts referred to in clause

(d).
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National Biodiversity Act, 2002 (extracts)

Certain persons not to undertake Biodiversity related activities without prior

approval of National Biodiversity Authority.

3. (1) No person referred to in sub-section (2) shall without previous approval of the National
Biodiversity Authority obtain any biological resource occurring in India or knowledge associated
thereto for research or for commercial utilisation or for bio-survey and bio- utilisation. (2) The persons
who shall be required to take the approval of the National Biodiversity Authority under sub-section (1)
are the following, namely:-

(a) a person who is not a citizen of India;

(b) a citizen of India, who is a non-resident as defined in clause (30) of section 2 of the
Income-tax Act, 1961;

(c) a body corporate, association or organisation-

(i) not incorporated or registered in India; or

(i) incorporated or registered in India under any law for the time being in force which has any

non-Indian participation in its share capital or management.

Results of research not to be transferred to certain persons without approval of National
Biodiversity Authority.
4. No person shall without the previous approval of the National Biodiversity Authority, transfer the
results of any research relating to any biological resources occurring or obtained from India for
monetary consideration or otherwise to any person who is not a citizen of India or a body corporate
or organisation which is not registered or incorporated in India or which has any non-Indian
participation in its share capital or management. Explanation.--For the purposes of this section,
‘transfer’ does not include publication of research papers or dissemination of knowledge in any
seminar or workshop, if such publication is as per the guidelines issued by the Central Government.

Sections 3 and 4 not to apply to certain collaborative research projects.

5. (1) The provisions of sections 3 and 4 shall not apply to collaborative research. projects involving
transfer or exchange of biological resources or information relating thereto between institutions,
including Government sponsored institutions of India, and such institutions in other countries, if such
collaborative research projects satisfy the conditions specified in sub-section (3).

(2) All collaborative research projects, other than those referred to in sub-section (1) which are

based



357

on agreements concluded before the commencement of this Act and in force shall, to the extent
the
provisions of agreement are inconsistent with the provisions of this Act or any guidelines issued
under
clause (a) of sub-section (3), be void.
(3) For the purposes of sub-section (1) collaborative research projects shall,-
(a) conform to the policy guidelines issued by the Central Government in this behalf;

(b) be approved by the Central Government.

Application for intellectual property rights not to be made without approval of National

Biodiversity Authority.
6. (1) No person shall apply for any intellectual property right by whatever name called in or outside
India for any invention based on any research or information on a biological resource obtained from
India without obtaining the previous approval of the National Biodiversity Authority before making
such application: Provided that if a person applies for a patent, permission of the National
Biodiversity Authority may be obtained after the acceptance of the patent but before the sealing of
the patent by the patent authority concerned. Provided further that the National Biodiversity Authority
shall dispose of the application for permission made to it within a period of ninety days from the date
of receipt thereof.

(2) The National Biodiversity Authority may, while granting the approval under this section,
impose benefit sharing fee or royalty or both or impose conditions including the sharing of financial
benefits arising out of the commercial utilisation of such rights.

(3) The provisions of this section shall not apply to any person making an application for any
rights under any law relating to protection of plant varieties enacted by Parliament.

(4) Where any right is granted under law referred to in sub-section (3), the concerned authority
granting such right shall endorse a copy of such document granting the right to the National

Biodiversity Authority.

Prior Intimation to State Biodiversity Board before obtaining biological
resource for certainpurposes.
7. No person who is a citizen of India or a body corporate, association or organisation which is
registered in India shall obtain any biological resource for commercial utilisation or bio-survey and
bio-utilisation except after giving prior intimation to the State Biodiversity Board concerned: Provided

that the provisions of this section shall not apply to the local people and communities of the area,
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including growers and cultivators of biodiversity, and vaids and hakims, who have been practicing

indigenous medicine.

Determination of equitable benefit sharing by National Biodiversity Authority.

21. (1) The National Biodiversity Authority shall while granting approvals under section 19 or section
20 ensure that the terms and conditions subject to which approval is granted secures equitable
sharing of benefits arising out of the use of accessed biological resources, their by-products,
innovations and practices associated with their use and applications and knowledge relating thereto
in accordance with mutually agreed terms and conditions between the person applying for such
approval, local bodies concerned and the benefit claimers. (2) The National Biodiversity Authority
shall subject to any regulations made in this behalf determine the benefit sharing which shall be
given effect in all or any of the following manner, namely:--

(a) grant of joint ownership of intellectual property rights to the National Biodiversity Authority,
or where benefit claimers are identified, to such benefit claimers,

(b) transfer of technology;

(c) location of production, research and development units in such areas which will facilitate
better living standards to the benefit claimers;

(d) association of Indian scientists, benefit claimers and the local people with research and
development in biological resources and bio-survey and bio-utilisation;

(e) setting up of venture capital fund for aiding the cause of benefit claimers;

(f) payment of monetary compensation and other non- monetary benefits to the benefit

claimers as the National Biodiversity Authority may deem fit.

(3) Where any amount of money is ordered by way of benefit sharing, the National Biodiversity
Authority may direct the amount to be deposited in the National Biodiversity Fund: Provided that
where biological resource or knowledge was a result of access from specific individual or group of
individuals or organisations, the National Biodiversity Authority may direct that the amount shall be
paid directly to such individuals or group of individuals or organizations in accordance with the terms
of any agreement and in such manner as it deems fit.

(4) For the purposes of this section, the National Biodiversity Authority shall, in consultation with

the Central Government, by regulations, frame guidelines.
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Central Government to develop National strategies, plans, etc. for conservation, etc., of
biological diversity.
36. (1) The Central Government shall develop national strategies, plans, programmes for the
conservation and sustainable use of biological diversity including measures for identification and
monitoring areas rich in biological resources, promotion of in situ conservation and ex situ
conservation of biological resources, incentives for research, training, public education to increase
awareness with respect to biodiversity.

(2) Where the Central Government has reason to believe that any area rich in biological diversity,
biological resources and their habitats is being threatened by overuse, abuse or neglect, it shall
issue directives to the concerned State Government any technical and other assistance that is
possible to be provided or needed

(3) The Central Government shall, as far as practicable wherever it deems appropriate, integrate
the conservation and sustainable use of biological diversity into relevant sectoral or cross-sectoral
plans, programmes and policies.

(4) The Central Government shall undertake measures,--

(i) wherever necessary, for assessment of environmental impact of that project which is likely
to have adverse effect on biological diversity, with a view to avoid or minimise such effects and
where appropriate provide for public participation in such assessment,

(i) to regulate, manage or control the risks associated with the use and release of living
modified organisms resulting from biotechnology likely to have adverse impact on the conservation
and sustainable use of biological diversity and human health.

(5) The Central Government shall endeavour to respect and protect the knowledge of local
people relating to biological diversity, as recommended by the National Biodiversity Authority
through such measures, which may include registration of such knowledge at the local, State or
national levels, and other measures for protection, including sui generic system. Explanation.-- For
the purposes of this section,--

(a) ‘ex situ conservation’ means the conservation of components of biological diversity outside
their natural habitats;

(b) ‘in situ conservation’ means the conservation of ecosystems and natural habitats and the
maintenance and recovery of viable populations of species in their natural surroundings and, in the
case of domesticated or cultivated species, in the surroundings where they have developed their

distinctive properties.
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Biodiversity heritage sites.
37. (1) Without prejudice to any other law for the time being in force, the State Government may from
time to time in consultation with the local bodies, notify in the Official Gazette, areas of biodiversity
importance as biodiversity heritage sites under this Act.
(2) The State Government, in consultation with the Central Government, may frame rules for the
management and conservation of all the heritage sites.
(3) The State Government shall frame schemes for compensating or rehabilitating any person or

section of people economically affected by such naotification.
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