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Financial contracts are important toals for raising funds in the financial market system
and reducing risk and fluctuation in the market. When a party 1o financial contracts cannot
perform the duty to pay his/her obligation due to the conditions of bankruptcy, it may cause
damages to the financial market and economic system including any related organizations.
Stil, Bankruptcy Act B.E. 2483 has had no particular provisions to regulate the treatment of
financial contracts in the bankruptcy proceedings.

Conseguently, this thesis purposes to study the nature of financial contracts together
with existing laws and regutations including the provisions of Bankruptcy and Reorganization
laws of Thailand comparing with the provisions of Bankrupicy laws of United States of
America, the European Union Directive and the Legislative Guide on insolvency Law of The
United Nation Commission on Intemational Trade Law on the treatment of financial contracts
in the bankruptcy proceedings.

It is found that the existing provisions on the treatment of certain types of financial
contracts cannot apply to overall financial contracts. Meanwhile, Bankruptcy laws of Thaitand
have had no particular provisions mentioning the treatment of financial contracts. This can
cause the ambiguity of enforcement and the uncertainty in the financial market of Thailand.

This thesis therefore proposes to amend Bankruptcy Act B.E. 2483 by adding the
provisions of the treatment of financial contracts with considering the provisions of United
States Bankruptcy Code, the European Union Directive and the Legislative Guide on

Insoivency Law of The United Nation Commission on Intemational Trade Law as guidelines.
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WA 11 Tey :ﬁ‘ﬁ’ﬂﬂ (Chapter 1 General Provisions)

‘Mmmﬁl 3 NN913U1IAANNTAR (Chapter 3 Case Administration)

WNIAT 5 13T zgﬂwﬁ LAYNBININERU (Chapter 5 Creditor, the Debtor
and the Estate)
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YaeT 7 N131132107YT (Chapter 7 Liquidation)
iaad 9 nsUsulAsai e amaLg (Chapter 9 Adjustment of Debts
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WAAT 11 m?ﬁu‘dﬁ@mﬁ‘ (Chapter 11 Reorganization)

AR 12 n91l5TArAR VI8 AT0L AT INEASNTe TS T
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(Chapter 13 Adjustment of Debts of an Individual with Regular Income)
M9AR 15 NsENaA A (Chapter 15 Ancillary and Other Cross-
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* US Bankruptcy Code,§ 560 Contractual right to liquidate, terminate, or accelerate the agreement

“us Bankruptcy Code,§ 561 Contractual right to terminate, liquidate, accelerate, or offset under a

master netting agreement and across contracts; proceedings under chapter 15
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* Preamble of the Consolidated version of the Treaty on European Union and the Treaty on

Functioning of European Union (2010/c 83/01)

*

"Treaties on Establishing of European Union; Chapter 3 Approximation of laws: Article 94
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UNCITRAL Legislative Guide on Insolvency Law excerpt on

Recommendations 101-107

Purpose of legislative provisions

The purpose of provisions on netting and set-off in the context of
financial transactions on financial markets is to reduce the potential for systemic risk that
could threaten the stability of financial markets by providing certainty with respect to the
rights of parties to financial contract when one of those parties fails to perform for
reasons of insolvency. These recommendations are not intended to apply to
transactions that are not financial contracts and they would remain subject to the law

applicable to set-off and netting

Contents of legislative provisions

101. The insolvency law should recognize contractual termination
rights Aassiciated with financial contracts that permit the termination of those contracts
and the set-off and netting of outstanding obligations under those contracts promptly
after the commencement of insolvency proceedings. Where the insolvency law stays the
termination of contracts or limits the enforceability of automatic termination clauses on
commencement of insolvency proceedings, financial contracts exempt from such

limitation

102.  Once the financial contracts of the debtor have been terminated
by a counterparty, the insolvency law should permit the counterparty to net or set off

obligations under those terminated financial contracts to establish a net exposure

’ This will allow market participants to extend credit based on “net” positions and make it impossible
for the debtor to “cherry-pick” contracts by performing some and breaching others, which is

especially important with regard to financial contracts because of systemic risk.
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position relative to the debtor. This termination and set-off to establish a net exposure
should be permitted regardless of whether the termination of the contracts occurs prior
to or after the commencement of insolvency proceedings. Where the insolvency law
limits or stay the exercise of set-off rights upon commencement of insolvency
proceedings, set-off and netting of financial contracts should be exempt from such

limitation.

103. Once the financial contracts of the debtor have been terminated,
the insolvency law should permit counterparties to enforce and apply their security
interest to obligations arising out of financial contracts. Financial contracts should be
exempt from any stay under the insolvency law that applies to the enforcement of

security interest.

104. The insolvency law should specify that routine pre-bankruptcy
transfers consistent with market practice, such as the putting up of margin for financial
contracts and transfer to settle financial contract obligations,ﬂshould be exempt from

avoidance.

105. The insolvency law should recognize and protect the finality of
the netting, clearing and settlement of financial contracts through payment and

settlement systems upon insolvency of participant in the system.

’ “Margin” is the process of posting additional cash or securities as a security for the transactions in
accordance with a contractual formula that accounts for fluctuations in the market value of the
contract and the existing security. For example, on a swap, a margin of 105 per cent might be
required to maintain the termination value of contract. If the security position falls to 100 per cent, an

additional margin might have to be posted.

%

In some circumstances, a settlement payment might be viewed as a preference. In the example
of a swap, settlement payments are to be made monthly or upon termination of the contract based on
the market value of the contract. These payments are not value for value transfers, but rather
payment of an accrued debt obligation that has matured, such payment might also be subject to

avoidance.
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106. Reccommendations 101-105 shuold apply to all transactions that
are considered to be “financial contracts”, whether or not one of the counterparties is a

financial institution.

107. Financial contracts should be defined broadly enough to
encompass existing varieties of financial contract and to accommodate new types of

financial contract as they appear.

Even if a given financial contract does not involve a financial institution, the impact of the

insolvency of a counterparty could entail systemic risk.
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United States Code Title 11 Bankruptcy

Chapter 3 Case Administration

Subchapter IV Administrative Powers

§ 365. Executory contracts and unexpired leases

(a) Except as provided in sections 765 and 766 of this title and in

subsections (b), (c), and (d) of this section, the trustee, subject to the court’s approval,

may assume or reject any executory contract or unexpired lease of the debtor.

(b)

(1) If there has been a default in an executory contract or
unexpired lease of the debtor, the trustee may not assume such
contract or lease unless, at the time of assumption of such

contract or lease, the trustee—

(A) cures, or provides adequate assurance that the
trustee will promptly cure, such default other than a
default that is a breach of a provision relating to the
satisfaction of any provision (other than a penalty rate or
penalty provision) relating to a default arising from any
failure to perform nonmonetary obligations under an
unexpired lease of real property, if it is impossible for the
trustee to cure such default by performing nonmonetary
acts at and after the time of assumption, except that if
such default arises from a failure to operate in
accordance with a nonresidential real property lease, then
such default shall be cured by performance at and after
the time of assumption in accordance with such lease,

and pecuniary losses resulting from such default shall be


http://www.law.cornell.edu/uscode/html/uscode11/usc_sec_11_00000765----000-.html
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compensated in accordance with the provisions of this
paragraph;
(B) compensates, or provides adequate assurance that
the trustee will promptly compensate, a party other than
the debtor to such contract or lease, for any actual
pecuniary loss to such party resulting from such default;
and
(C) provides adequate assurance of future performance
under such contract or lease.
(2) Paragraph (1) of this subsection does not apply to a default
that is a breach of a provision relating to—
(A) the insolvency or financial condition of the debtor at
any time before the closing of the case;
(B) the commencement of a case under this title;
(C) the appointment of or taking possession by a trustee
in a case under this title or a custodian before such
commencement; or
(D) the satisfaction of any penalty rate or penalty
provision relating to a default arising from any failure by
the debtor to perform nonmonetary obligations under the
executory contract or unexpired lease.
(3) For the purposes of paragraph (1) of this subsection and
paragraph (2)(B) of subsection (f), adequate assurance of future
performance of a lease of real property in a shopping center
includes adequate assurance—
(A) of the source of rent and other consideration due
under such lease, and in the case of an assignment, that
the financial condition and operating performance of the
proposed assignee and its guarantors, if any, shall be

similar to the financial condition and operating
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performance of the debtor and its guarantors, if any, as of
the time the debtor became the lessee under the lease;
(B) that any percentage rent due under such lease will not
decline substantially;
(C) that assumption or assignment of such lease is
subject to all the provisions thereof, including (but not
limited to) provisions such as a radius, location, use, or
exclusivity provision, and will not breach any such
provision contained in any other lease, financing
agreement, or master agreement relating to such
shopping center; and
(D) that assumption or assignment of such lease will not
disrupt any tenant mix or balance in such shopping
center.
(4) Notwithstanding any other provision of this section, if there
has been a default in an unexpired lease of the debtor, other than
a default of a kind specified in paragraph (2) of this subsection,
the trustee may not require a lessor to provide services or
supplies incidental to such lease before assumption of such lease
unless the lessor is compensated under the terms of such lease
for any services and supplies provided under such lease before
assumption of such lease.

(c) The trustee may not assume or assign any executory contract or
unexpired lease of the debtor, whether or not such contract or lease prohibits or restricts
assignment of rights or delegation of duties, if—

(1)
(A) applicable law excuses a party, other than the debtor,
to such contract or lease from accepting performance
from or rendering performance to an entity other than the

debtor or the debtor in possession, whether or not such



112

contract or lease prohibits or restricts assignment of rights
or delegation of duties; and
(B) such party does not consent to such assumption or
assignment; or
(2) such contract is a contract to make a loan, or extend other
debt financing or financial accommodations, to or for the benefit
of the debtor, or to issue a security of the debtor; or
(3) such lease is of nonresidential real property and has been
terminated under applicable nonbankruptcy law prior to the order

for relief.

(1) In a case under chapter 7 of this title, if the trustee does not
assume or reject an executory contract or unexpired lease of
residential real property or of personal property of the debtor
within 60 days after the order for relief, or within such additional
time as the court, for cause, within such 60-day period, fixes, then
such contract or lease is deemed rejected.

(2) In a case under chapter 9, 11, 12, or 13 of this title, the trustee
may assume or reject an executory contract or unexpired lease of
residential real property or of personal property of the debtor at
any time before the confirmation of a plan but the court, on the
request of any party to such contract or lease, may order the
trustee to determine within a specified period of time whether to
assume or reject such contract or lease.

(3) The trustee shall timely perform all the obligations of the
debtor, except those specified in section 365 (b)(2), arising from
and after the order for relief under any unexpired lease of
nonresidential real property, until such lease is assumed or
rejected, notwithstanding section 503 (b)(1) of this title. The court
may extend, for cause, the time for performance of any such

obligation that arises within 60 days after the date of the order for
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relief, but the time for performance shall not be extended beyond
such 60-day period. This subsection shall not be deemed to
affect the trustee’s obligations under the provisions of subsection
(b) or (f) of this section. Acceptance of any such performance
does not constitute waiver or relinquishment of the lessor’s rights
under such lease or under this title.
(4)
(A) Subject to subparagraph (B), an unexpired lease of
nonresidential real property under which the debtor is the
lessee shall be deemed rejected, and the trustee shall
immediately surrender that nonresidential real property to
the lessor, if the trustee does not assume or reject the
unexpired lease by the earlier of—
(i) the date that is 120 days after the date of the order for
relief; or
(i) the date of the entry of an order confirming a plan.
(B)
(i) The court may extend the period determined under
subparagraph (A), prior to the expiration of the 120-day
period, for 90 days on the motion of the trustee or lessor
for cause.
(i) If the court grants an extension under clause (i), the
court may grant a subsequent extension only upon prior
written consent of the lessor in each instance.
(5) The trustee shall timely perform all of the obligations of the
debtor, except those specified in section 365 (b)(2), first arising
from or after 60 days after the order for relief in a case under
chapter 11 of this title under an unexpired lease of personal
property (other than personal property leased to an individual
primarily for personal, family, or household purposes), until such

lease is assumed or rejected notwithstanding section 503 (b)(1)
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of this title, unless the court, after notice and a hearing and
based on the equities of the case, orders otherwise with respect
to the obligations or timely performance thereof. This subsection
shall not be deemed to affect the trustee’s obligations under the
provisions of subsection (b) or (f). Acceptance of any such
performance does not constitute waiver or relinquishment of the

lessor’s rights under such lease or under this title.

(1) Notwithstanding a provision in an executory contract or
unexpired lease, or in applicable law, an executory contract or
unexpired lease of the debtor may not be terminated or modified,
and any right or obligation under such contract or lease may not
be terminated or modified, at any time after the commencement
of the case solely because of a provision in such contract or
lease that is conditioned on—

(A) the insolvency or financial condition of the debtor at

any time before the closing of the case;

(B) the commencement of a case under this title; or

(C) the appointment of or taking possession by a trustee

in a case under this title or a custodian before such

commencement.
(2) Paragraph (1) of this subsection does not apply to an
executory contract or unexpired lease of the debtor, whether or
not such contract or lease prohibits or restricts assignment of
rights or delegation of duties, if—

(A)

(i) applicable law excuses a party, other than the debtor,

to such contract or lease from accepting performance

from or rendering performance to the trustee or to an

assignee of such contract or lease, whether or not such
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contract or lease prohibits or restricts assignment of
rights or delegation of duties; and

(i) such party does not consent to such assumption or
assignment; or

(B) such contract is a contract to make a loan, or extend
other debt financing or financial accommodations, to or
for the benefit of the debtor, or to issue a security of the

debtor.

(1) Except as provided in subsections (b) and (c) of this section,
notwithstanding a provision in an executory contract or unexpired
lease of the debtor, or in applicable law, that prohibits, restricts,
or conditions the assignment of such contract or lease, the
trustee may assign such contract or lease under paragraph (2) of
this subsection.
(2) The trustee may assign an executory contract or unexpired
lease of the debtor only if—

(A) the trustee assumes such contract or lease in

accordance with the provisions of this section; and

(B) adequate assurance of future performance by the

assignee of such contract or lease is provided, whether

or not there has been a default in such contract or lease.
(3) Notwithstanding a provision in an executory contract or
unexpired lease of the debtor, or in applicable law that terminates
or modifies, or permits a party other than the debtor to terminate
or modify, such contract or lease or a right or obligation under
such contract or lease on account of an assignment of such
contract or lease, such contract, lease, right, or obligation may
not be terminated or modified under such provision because of
the assumption or assignment of such contract or lease by the

trustee.



116

(g) Except as provided in subsections (h)(2) and (i)(2) of this section, the

rejection of an executory contract or unexpired lease of the debtor

constitutes a breach of such contract or lease—

(1) if such contract or lease has not been assumed under this

section or under a plan confirmed under chapter 9, 11, 12, or 13

of this title, immediately before the date of the filing of the

petition; or

(2) if such contract or lease has been assumed under this section

or under a plan confirmed under chapter 9, 11, 12, or 13 of this

title—

(A) if before such rejection the case has not been
converted under section 1112, 1208, or 1307 of this title,
at the time of such rejection; or

(B) if before such rejection the case has been converted
under section 1112, 1208, or 1307 of this title—

(i) immediately before the date of such conversion, if
such contract or lease was assumed before such
conversion; or

(i) at the time of such rejection, if such contract or lease

was assumed after such conversion.

(A) If the trustee rejects an unexpired lease of real
property under which the debtor is the lessor and—

(i) if the rejection by the trustee amounts to such a breach
as would entitle the lessee to treat such lease as
terminated by virtue of its terms, applicable
nonbankruptcy law, or any agreement made by the
lessee, then the lessee under such lease may treat such

lease as terminated by the rejection; or
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(i) if the term of such lease has commenced, the lessee
may retain its rights under such lease (including rights
such as those relating to the amount and timing of
payment of rent and other amounts payable by the lessee
and any right of use, possession, quiet enjoyment,
subletting, assignment, or hypothecation) that are in or
appurtenant to the real property for the balance of the
term of such lease and for any renewal or extension of
such rights to the extent that such rights are enforceable
under applicable nonbankruptcy law.

(B) If the lessee retains its rights under subparagraph
(A)(ii), the lessee may offset against the rent reserved
under such lease for the balance of the term after the
date of the rejection of such lease and for the term of any
renewal or extension of such lease, the value of any
damage caused by the nonperformance after the date of
such rejection, of any obligation of the debtor under such
lease, but the lessee shall not have any other right
against the estate or the debtor on account of any
damage occurring after such date caused by such
nonperformance.

(C) The rejection of a lease of real property in a shopping
center with respect to which the lessee elects to retain its
rights under subparagraph (A)(ii) does not affect the
enforceability under applicable nonbankruptcy law of any
provision in the lease pertaining to radius, location, use,
exclusivity, or tenant mix or balance.

(D) In this paragraph, “lessee” includes any successor,
assign, or mortgagee permitted under the terms of such

lease.
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(A) If the trustee rejects a timeshare interest under a
timeshare plan under which the debtor is the timeshare
interest seller and—

(i) if the rejection amounts to such a breach as would
entitle the timeshare interest purchaser to treat the
timeshare plan as terminated under its terms, applicable
nonbankruptcy law, or any agreement made by timeshare
interest purchaser, the timeshare interest purchaser
under the timeshare plan may treat the timeshare plan as
terminated by such rejection; or

(i) if the term of such timeshare interest has commenced,
then the timeshare interest purchaser may retain its rights
in such timeshare interest for the balance of such term
and for any term of renewal or extension of such
timeshare interest to the extent that such rights are
enforceable under applicable nonbankruptcy law.

(B) If the timeshare interest purchaser retains its rights
under subparagraph (A), such timeshare interest
purchaser may offset against the moneys due for such
timeshare interest for the balance of the term after the
date of the rejection of such timeshare interest, and the
term of any renewal or extension of such timeshare
interest, the value of any damage caused by the
nonperformance after the date of such rejection, of any
obligation of the debtor under such timeshare plan, but
the timeshare interest purchaser shall not have any right
against the estate or the debtor on account of any
damage occurring after such date caused by such

nonperformance.

(i)
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(1) If the trustee rejects an executory contract of
the debtor for the sale of real property or for the
sale of a timeshare interest under a timeshare
plan, under which the purchaser is in possession,
such purchaser may treat such contract as
terminated, or, in the alternative, may remain in
possession of such real property or timeshare
interest.
(2) If such purchaser remains in possession—
(A) such purchaser shall continue to make all payments
due under such contract, but may, offset against such
payments any damages occurring after the date of the
rejection of such contract caused by the nonperformance
of any obligation of the debtor after such date, but such
purchaser does not have any rights against the estate on
account of any damages arising after such date from
such rejection, other than such offset; and
(B) the trustee shall deliver title to such purchaser in
accordance with the provisions of such contract, but is
relieved of all other obligations to perform under such
contract.

(j) A purchaser that treats an executory contract as terminated under
subsection (i) of this section, or a party whose executory contract to purchase real
property from the debtor is rejected and under which such party is not in possession,
has a lien on the interest of the debtor in such property for the recovery of any portion of
the purchase price that such purchaser or party has paid.

(k) Assignment by the trustee to an entity of a contract or lease assumed
under this section relieves the trustee and the estate from any liability for any breach of
such contract or lease occurring after such assignment.

() If an unexpired lease under which the debtor is the lessee is assigned

pursuant to this section, the lessor of the property may require a deposit or other
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security for the performance of the debtor’s obligations under the lease substantially the
same as would have been required by the landlord upon the initial leasing to a similar
tenant.
(m) For purposes of this section 365 and sections 541 (b)(2) and 362
(b)(10), leases of real property shall include any rental agreement to use real property.
(n)
(1) If the trustee rejects an executory contract under which the
debtor is a licensor of a right to intellectual property, the licensee
under such contract may elect—
(A) to treat such contract as terminated by such rejection
if such rejection by the trustee amounts to such a breach
as would entitle the licensee to treat such contract as
terminated by virtue of its own terms, applicable
nonbankruptcy law, or an agreement made by the
licensee with another entity; or
(B) to retain its rights (including a right to enforce any
exclusivity provision of such contract, but excluding any
other right under applicable nonbankruptcy law to
specific performance of such contract) under such
contract and under any agreement supplementary to
such contract, to such intellectual property (including any
embodiment of such intellectual property to the extent
protected by applicable nonbankruptcy law), as such
rights existed immediately before the case commenced,
for—
(i) the duration of such contract; and
(ii) any period for which such contract may be extended
by the licensee as of right under applicable
nonbankruptcy law.
(2) If the licensee elects to retain its rights, as described in

paragraph (1)(B) of this subsection, under such contract—


http://www.law.cornell.edu/uscode/html/uscode11/usc_sec_11_00000365----000-.html
http://www.law.cornell.edu/uscode/html/uscode11/usc_sec_11_00000541----000-.html
http://www.law.cornell.edu/uscode/html/uscode11/usc_sec_11_00000541----000-.html#b_2
http://www.law.cornell.edu/uscode/html/uscode11/usc_sec_11_00000362----000-.html
http://www.law.cornell.edu/uscode/html/uscode11/usc_sec_11_00000362----000-.html#b_10

121

(A) the trustee shall allow the licensee to exercise such
rights;
(B) the licensee shall make all royalty payments due
under such contract for the duration of such contract and
for any period described in paragraph (1)(B) of this
subsection for which the licensee extends such contract;
and
(C) the licensee shall be deemed to waive—
(i) any right of setoff it may have with respect to such
contract under this title or applicable nonbankruptcy law;
and
(i) any claim allowable under section 503 (b) of this title
arising from the performance of such contract.
(3) If the licensee elects to retain its rights, as described in
paragraph (1)(B) of this subsection, then on the written request of
the licensee the trustee shall—
(A) to the extent provided in such contract, or any
agreement supplementary to such contract, provide to
the licensee any intellectual property (including such
embodiment) held by the trustee; and
(B) not interfere with the rights of the licensee as provided
in such contract, or any agreement supplementary to
such contract, to such intellectual property (including
such embodiment) including any right to obtain such
intellectual property (or such embodiment) from another
entity.
(4) Unless and until the trustee rejects such contract, on the
written request of the licensee the trustee shall—
(A) to the extent provided in such contract or any
agreement supplementary to such contract—

(i) perform such contract; or
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(ii) provide to the licensee such intellectual property
(including any embodiment of such intellectual property
to the extent protected by applicable nonbankruptcy law)
held by the trustee; and

(B) not interfere with the rights of the licensee as provided
in such contract, or any agreement supplementary to
such contract, to such intellectual property (including
such embodiment), including any right to obtain such
intellectual property (or such embodiment) from another
entity.

(o) In a case under chapter 11 of this title, the trustee shall be deemed to
have assumed (consistent with the debtor’s other obligations under section 507), and
shall immediately cure any deficit under, any commitment by the debtor to a Federal
depository institutions regulatory agency (or predecessor to such agency) to maintain
the capital of an insured depository institution, and any claim for a subsequent breach of
the obligations thereunder shall be entitled to priority under section 507. This subsection
shall not extend any commitment that would otherwise be terminated by any act of such
an agency.

(p)

(1) If a lease of personal property is rejected or not timely
assumed by the trustee under subsection (d), the leased
property is no longer property of the estate and the stay under
section 362 (a) is automatically terminated.

(2)

(A) If the debtor in a case under chapter 7 is an individual, the
debtor may notify the creditor in writing that the debtor desires to
assume the lease. Upon being so notified, the creditor may, at its
option, notify the debtor that it is willing to have the lease
assumed by the debtor and may condition such assumption on

cure of any outstanding default on terms set by the contract.
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(B) If, not later than 30 days after notice is provided under
subparagraph (A), the debtor notifies the lessor in writing that the
lease is assumed, the liability under the lease will be assumed by
the debtor and not by the estate.
(C) The stay under section 362 and the injunction under section
524 (a)(2) shall not be violated by notification of the debtor and
negotiation of cure under this subsection.
(3) In a case under chapter 11 in which the debtor is an individual and in
a case under chapter 13, if the debtor is the lessee with respect to
personal property and the lease is not assumed in the plan confirmed by
the court, the lease is deemed rejected as of the conclusion of the
hearing on confirmation. If the lease is rejected, the stay under section
362 and any stay under section 1301 is automatically terminated with

respect to the property subject to the lease.

Chapter 5 Creditors, the Debtor, and the Estate

Subchapter Ill The Estate

§ 555. Contractual right to liquidate, terminate, or accelerate a

securities contract

The exercise of a contractual right of a stockbroker, financial institution,
financial participant, or securities clearing agency to cause the liquidation, termination,
or acceleration of a securities contract, as defined in section 741 of this title, because of
a condition of the kind specified in section 365 (e)(1) of this title shall not be stayed,
avoided, or otherwise limited by operation of any provision of this title or by order of a
court or administrative agency in any proceeding under this title unless such order is
authorized under the provisions of the Securities Investor Protection Act of 1970 or any
statute administered by the Securities and Exchange Commission. As used in this
section, the term “contractual right” includes a right set forth in a rule or bylaw of a

derivatives clearing organization (as defined in the Commodity Exchange Act), a
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multilateral clearing organization (as defined in the Federal Deposit Insurance
Corporation Improvement Act of 1991), a national securities exchange, a national
securities association, a securities clearing agency, a contract market designated under
the Commodity Exchange Act, a derivatives transaction execution facility registered
under the Commaodity Exchange Act, or a board of trade (as defined in the Commodity
Exchange Act), or in a resolution of the governing board thereof, and a right, whether or
not in writing, arising under common law, under law merchant, or by reason of normal

business practice.

§ 556. Contractual right to liquidate, terminate, or accelerate a commodities

contract or forward contract

The contractual right of a commodity broker, financial participant, or
forward contract merchant to cause the liquidation, termination, or acceleration of a
commodity contract, as defined in section 761 of this title, or forward contract because
of a condition of the kind specified in section 365 (e)(1) of this title, and the right to a
variation or maintenance margin payment received from a trustee with respect to open
commodity contracts or forward contracts, shall not be stayed, avoided, or otherwise
limited by operation of any provision of this title or by the order of a court in any
proceeding under this title. As used in this section, the term “contractual right” includes
a right set forth in a rule or bylaw of a derivatives clearing organization (as defined in the
Commodity Exchange Act), a multilateral clearing organization (as defined in the
Federal Deposit Insurance Corporation Improvement Act of 1991), a national securities
exchange, a national securities association, a securities clearing agency, a contract
market designated under the Commodity Exchange Act, a derivatives transaction
execution facility registered under the Commodity Exchange Act, or a board of trade (as
defined in the Commodity Exchange Act) or in a resolution of the governing board
thereof and a right, whether or not evidenced in writing, arising under common law,

under law merchant or by reason of normal business practice.
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§ 559. Contractual right to liquidate, terminate, or accelerate a repurchase

agreement

The exercise of a contractual right of a repo participant or financial
participant to cause the liquidation, termination, or acceleration of a repurchase
agreement because of a condition of the kind specified in section 365 (e)(1) of this title
shall not be stayed, avoided, or otherwise limited by operation of any provision of this
title or by order of a court or administrative agency in any proceeding under this title,
unless, where the debtor is a stockbroker or securities clearing agency, such order is
authorized under the provisions of the Securities Investor Protection Act of 1970 or any
statute administered by the Securities and Exchange Commission. In the event that a
repo participant or financial participant liquidates one or more repurchase agreements
with a debtor and under the terms of one or more such agreements has agreed to
deliver assets subject to repurchase agreements to the debtor, any excess of the market
prices received on liquidation of such assets (or if any such assets are not disposed of
on the date of liquidation of such repurchase agreements, at the prices available at the
time of liquidation of such repurchase agreements from a generally recognized source
or the most recent closing bid quotation from such a source) over the sum of the stated
repurchase prices and all expenses in connection with the liquidation of such
repurchase agreements shall be deemed property of the estate, subject to the available
rights of setoff. As used in this section, the term “contractual right” includes a right set
forth in a rule or bylaw of a derivatives clearing organization (as defined in the
Commodity Exchange Act), a multilateral clearing organization (as defined in the
Federal Deposit Insurance Corporation Improvement Act of 1991), a national securities
exchange, a national securities association, a securities clearing agency, a contract
market designated under the Commodity Exchange Act, a derivatives transaction
execution facility registered under the Commodity Exchange Act, or a board of trade (as
defined in the Commodity Exchange Act) or in a resolution of the governing board
thereof and a right, whether or not evidenced in writing, arising under common law,

under law merchant or by reason of normal business practice.
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§ 560. Contractual right to liquidate, terminate, or accelerate a swap agreement

The exercise of any contractual right of any swap participant or financial
participant to cause the liquidation, termination, or acceleration of one or more swap
agreements because of a condition of the kind specified in section 365 (e)(1) of this title
or to offset or net out any termination values or payment amounts arising under or in
connection with the termination, liquidation, or acceleration of one or more swap
agreements shall not be stayed, avoided, or otherwise limited by operation of any
provision of this title or by order of a court or administrative agency in any proceeding
under this title. As used in this section, the term “contractual right” includes a right set
forth in a rule or bylaw of a derivatives clearing organization (as defined in the
Commodity Exchange Act), a multilateral clearing organization (as defined in the
Federal Deposit Insurance Corporation Improvement Act of 1991), a national securities
exchange, a national securities association, a securities clearing agency, a contract
market designated under the Commodity Exchange Act, a derivatives transaction
execution facility registered under the Commaodity Exchange Act, or a board of trade (as
defined in the Commodity Exchange Act) or in a resolution of the governing board
thereof and a right, whether or not evidenced in writing, arising under common law,

under law merchant, or by reason of normal business practice.

§ 561. Contractual right to terminate, liquidate, accelerate, or offset under a

master netting agreement and across contracts; proceedings under chapter 15

(a) Subject to subsection (b), the exercise of any contractual right, because of a
condition of the kind specified in section 365 (e)(1), to cause the termination, liquidation,
or acceleration of or to offset or net termination values, payment amounts, or other
transfer obligations arising under or in connection with one or more (or the termination,
liquidation, or acceleration of one or more)—

(1) securities contracts, as defined in section 741 (7);

(2) commodity contracts, as defined in section 761 (4);

(3) forward contracts;
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(4) repurchase agreements;
(5) swap agreements; or

(6) master netting agreements,

shall not be stayed, avoided, or otherwise limited by operation of any provision of this

title or by any order of a court or administrative agency in any proceeding under this

title.

(b)

(1) A party may exercise a contractual right described in subsection (a)
to terminate, liquidate, or accelerate only to the extent that such party could
exercise such a right under section 555, 556, 559, or 560 for each individual
contract covered by the master netting agreement in issue.

(2) If a debtor is a commodity broker subject to subchapter IV of chapter

(A) a party may not net or offset an obligation to the debtor
arising under, or in connection with, a commodity contract traded
on or subject to the rules of a contract market designated under
the Commodity Exchange Act or a derivatives transaction
execution facility registered under the Commodity Exchange Act
against any claim arising under, or in connection with, other
instruments, contracts, or agreements listed in subsection (a)
except to the extent that the party has positive net equity in the
commodity accounts at the debtor, as calculated under such
subchapter; and

(B) another commodity broker may not net or offset an obligation
to the debtor arising under, or in connection with, a commodity
contract entered into or held on behalf of a customer of the
debtor and traded on or subject to the rules of a contract market
designated under the Commaodity Exchange Act or a derivatives
transaction execution facility registered under the Commodity

Exchange Act against any claim arising under, or in connection
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with, other instruments, contracts, or agreements listed in
subsection (a).
(3) No provision of subparagraph (A) or (B) of paragraph (2) shall
prohibit the offset of claims and obligations that arise under—
(A) a cross-margining agreement or similar arrangement that has
been approved by the Commodity Futures Trading Commission
or submitted to the Commodity Futures Trading Commission
under paragraph (1) or (2) of section 5c(c) of the Commodity
Exchange Act and has not been abrogated or rendered
ineffective by the Commodity Futures Trading Commission; or
(B) any other netting agreement between a clearing organization
(as defined in section 761) and another entity that has been
approved by the Commodity Futures Trading Commission.
(c) As used in this section, the term “contractual right” includes a right set forth
in a rule or bylaw of a derivatives clearing organization (as defined in the
Commodity Exchange Act), a multilateral clearing organization (as defined in the
Federal Deposit Insurance Corporation Improvement Act of 1991), a national
securities exchange, a national securities association, a securities clearing
agency, a contract market designated under the Commodity Exchange Act, a
derivatives transaction execution facility registered under the Commodity
Exchange Act, or a board of trade (as defined in the Commodity Exchange Act)
or in a resolution of the governing board thereof, and a right, whether or not
evidenced in writing, arising under common law, under law merchant, or by
reason of normal business practice.
(d) Any provisions of this title relating to securities contracts, commodity
contracts, forward contracts, repurchase agreements, swap agreements, or
master netting agreements shall apply in a case under chapter 15, so that
enforcement of contractual provisions of such contracts and agreements in
accordance with their terms will not be stayed or otherwise limited by operation
of any provision of this title or by order of a court in any case under this title, and

to limit avoidance powers to the same extent as in a proceeding under chapter 7
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or 11 of this title (such enforcement not to be limited based on the presence or

absence of assets of the debtor in the United States).

§ 562. Timing of damage measurement in connection with swap agreements,
securities contracts, forward contracts, commodity contracts, repurchase agreements,

and master netting agreements

(a) If the trustee rejects a swap agreement, securities contract (as
defined in section 741), forward contract, commodity contract (as defined in section
761), repurchase agreement, or master netting agreement pursuant to section 365 (a),
or if a forward contract merchant, stockbroker, financial institution, securities clearing
agency, repo participant, financial participant, master netting agreement participant, or
swap participant liquidates, terminates, or accelerates such contract or agreement,
damages shall be measured as of the earlier of—

(1) the date of such rejection; or
(2) the date or dates of such liquidation, termination, or
acceleration.

(b) If there are not any commercially reasonable determinants of value as
of any date referred to in paragraph (1) or (2) of subsection (a), damages shall be
measured as of the earliest subsequent date or dates on which there are commercially
reasonable determinants of value.

(c) For the purposes of subsection (b), if damages are not measured as
of the date or dates of rejection, liquidation, termination, or acceleration, and the forward
contract merchant, stockbroker, financial institution, securities clearing agency, repo
participant, financial participant, master netting agreement participant, or swap
participant or the trustee objects to the timing of the measurement of damages—

(1) the trustee, in the case of an objection by a forward contract
merchant, stockbroker, financial institution, securities clearing
agency, repo participant, financial participant, master netting

agreement participant, or swap participant; or
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(2) the forward contract merchant, stockbroker, financial
institution, securities clearing agency, repo participant, financial
participant, master netting agreement participant, or swap

participant, in the case of an objection by the trustee,

has the burden of proving that there were no commercially reasonable

determinants of value as of such date or dates.



MANUIN A

DIRECTIVE 98/26/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 19 May 1998
on settlement finality in payment and securities settlement systems
Amended by:Directive 2009/44/EC of the European Parliament and of the Council of 6
May 2009

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty establishing the European

Community, and in particular Article 100a thereof,

Having regard to the proposal from the Commission (1),

Having regard to the opinion of the European Monetary

Institute (2),

Having regard to the opinion of the Economic and Social

Committee (3),

Acting in accordance with the procedure laid down in

Article 189b of the Treaty (4),

(1) Whereas the Lamfalussy report of 1990 to the Governors of the
central banks of the Group of Ten Countries demonstrated the important systemic risk
inherent in payment systems which operate on the basis of several legal types of
payment netting, in particular multilateral netting; whereas the reduction of legal risks
associated with participation in real time gross settlement systems is of paramount

importance, given the increasing development of these systems;
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(2) Whereas it is also of the utmost importance to reduce the risk
associated with participation in securities settlement systems, in particular where there
is a close connection between such systems

and payment systems;

(3) Whereas this Directive aims at contributing to the efficient and cost
effective operation of cross-border payment and securities settlement arrangements in
the Community, which reinforces the freedom of movement of capital in the internal
market; whereas this Directive thereby follows up the progress made towards
completion of the internal market, in particular towards the freedom to provide services
and liberalisation of capital movements, with a view to the realisation of Economic and

Monetary Union;

(4) Whereas it is desirable that the laws of the Member States should aim
to minimise the disruption to a system caused by insolvency proceedings against a

participant in that system;

(5) Whereas a proposal for a Directive on the reorganization and
winding-up of credit institutions submitted in 1985 and amended on 8 February 1988 is
still pending before the Council; whereas the Convention on Insolvency Proceedings
drawn up on 23 November 1995 by the Member States meeting within the Council

explicitly excludes insurance undertakings, credit institutions and investment firms;

(6) Whereas this Directive is intended to cover payment and securities
settlement systems of a domestic as well as of a cross-border nature; whereas the
Directive is applicable to Community systems and to collateral security constituted by
their participants, be they Community or third country participants, in connection with

participation in these systems;
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(7) Whereas Member States may apply the provisions of this Directive to
their domestic institutions which participate directly in third country systems and to

collateral security provided in connection with participation in such systems;

(8) Whereas the reduction of systemic risk requires in particular the
finality of settlement and the enforceability of collateral security; whereas collateral
security is meant to comprise all means provided by a participant to the other
participants in the payment and/or securities settlement systems to secure rights and
obligations in connection withthat system, including repurchase agreements, statutory
liens and fiduciary transfers; whereas regulation
in national law of the kind of collateral security which can be used should not be

affected by the definition of collateral security in this Directive;

(9) Whereas this Directive, by covering collateral security provided in
connection with operations of the central banks of the Member States functioning as
central banks, including monetary policy operations,assists the European Monetary
Institute in its task of promoting the efficiency of cross-border payments with a view to
the preparation of the
third stage of Economic and Monetary Union and thereby contributes to developing the

necessary legal framework in which the future European central bank may develop its

policy;

(10) Whereas transfer orders and their netting should be legally

enforceable under all Member States' jurisdictions and binding on third parties;

(11) Whereas rules on finality of netting should not prevent systems
testing, before the netting takes place, whether orders that have entered the system
comply with the rules of that system and allow the settlement of that system to take

place;
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(12) Whereas nothing in this Directive should prevent a participant or a
third party from exercising any right or claim resulting from the underlying transaction
which they may have in law to recovery or restitution in respect of a transfer order which
has entered a system, e.g. in case of fraud or technical error, as long as this leads
neither to the unwinding of netting nor to the revocation of the transfer order in the

system;

(13) Whereas it is necessary to ensure that transfer orders cannot be

revoked after a moment defined by the rules of the system;

(14) Whereas it is necessary that a Member State should immediately
notify other Member States of the opening of insolvency proceedings against a

participant in the system;

(14a) Whereas national competent authorities or supervisors should
ensure that the operators of the systems establishing the interoperable systems have
agreed to the extent possible on common rules on the moment of entry into the
interoperable systems. National competent authorities or supervisors should ensure that
the rules on the moment of entry into an interoperable system are coordinated insofar as
possible and necessary in order to avoid legal uncertainty in the event of default of a

participating system;

(15) Whereas insolvency proceedings should not have a retroactive

effect on the rights and obligations of participants in a system;

(16) Whereas, in the event of insolvency proceedings against a
participant in a system, this Directive furthermore aims at determining which insolvency
law is applicable to the rights and obligations of that participant in connection with its

participation in a system;
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(17) Whereas collateral security should be insulated from the effects of

the insolvency law applicable to the insolvent participant;

(18) Whereas the provisions of Article 9(2) should only apply to a
register, account or centralized deposit system which evidences the existence of

proprietary rights in or for the delivery or transfer of the securities concerned;

(19) Whereas the provisions of Article 9(2) are intended to ensure that if
the participant, the central bank of a Member State or the future European central bank
has a valid and effective collateral security as determined under the law of the Member
State where the relevant register, account or centralized deposit system is located, then
the validity and enforceability of that collateral security as against that system (and the
operator thereof) and against any other person claiming directly or indirectly through it,

should be determined solely under the law of that Member State;

(20) Whereas the provisions of Article 9(2) are not intended to prejudice
the operation and effect of the law of the Member State under which the securities are
constituted or of the law of the Member State where the securities may otherwise be
located (including, without limitation, the law concerning the creation, ownership or
transfer of such securities or of rights in such securities) and should not be interpreted
to mean that any such collateral security will be directly enforceable or be capable of
being recognised in any such Member State otherwise than in accordance with the law

of that Member State;

(21) Whereas it is desirable that Member States endeavour to establish
sufficient links between all the securities settlement systems covered by this Directive
with a view towards promoting maximum transparency and legal certainty of

transactions relating to securities;
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(22) Whereas the adoption of this Directive constitutes the most
appropriate way of realising the abovementioned objectives and does not go beyond

what is necessary to achieve them,

(22a) Whereas in the case of interoperable systems, a lack of
coordination as to which rules apply on the moment of entry and irrevocability may
expose participants in one system, or even the system operator itself, to the spill-over
effects of a default in another system. In order to limit systemic risk, it is desirable to
provide that system operators of interoperable systems coordinate the rules on the

moment of entry and irrevocability in the systems they operate.

HAVE ADOPTED THIS DIRECTIVE:

SECTION |

SCOPE AND DEFINITIONS

Article 1

The provisions of this Directive shall apply to:
(a) any system as defined in Article 2(a), governed by the
law of a Member State and operating in any currency, the euro or in various currencies
which the system converts one against another;
(b) any participant in such a system;
(c) collateral security provided in connection with:
- participation in a system, or
-operations of the central banks of the Member States or the European

Central Bank in the context of their function as central banks
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Article 2

For the purpose of this Directive:
(a) system shall mean a formal arrangement:
-between three or more participants, excluding the system operator of
that system, a possible settlement agent, a possible central counterparty,
a possible clearing house or a possible indirect participant, with common
rules and standardised arrangements for the clearing, whether or not
through a central counterparty, or execution of transfer orders between

the participants,

An arrangement entered into between interoperable systems shall not
constitute a system,

- governed by the law of a Member State chosen by the participants; the
participants may, however, only choose the law of a Member State in
which at least one of them has its head office, and

- designated, without prejudice to other more stringent conditions of
general application laid down by national law, as a system and notified
to the Commission by the Member State whose law is applicable, after
that Member State is satisfied as to the adequacy of the rules of the

system.

Subject to the conditions in the first subparagraph, a Member State may
designate as a system such a formal arrangement whose business consists of the
execution of transfer orders as defined in the second indent of (i) and which to a limited
extent executes orders relating to other financial instruments, when that Member State

considers that such a designation is warranted on grounds of systemic risk.

A Member State may also on a case-by-case basis designate as a
system such a formal arrangement between two participants, without counting a

possible settlement agent, a possible central counterparty, a possible clearing house or
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a possible indirect participant, when that Member State considers that such a

designation is warranted on grounds of systemic risk;

(b)'institution’ shall mean:

-a credit institution as defined in Article 4(1) of Directive 2006/48/EC of
the European Parliament and of the Council of 14 June 2006 relating to
the taking up and pursuit of the business of credit institutions (recast)
including the institutions listed in Article 2 of that Directive, or

-an investment firm as defined in Article 4(1)(1) of Directive 2004/39/EC
of the European Parliament and of the Council of 21 April 2004 on
markets in financial instruments, excluding the institutions set out in
Article 2(1) thereof, or

- public authorities and publicly guaranteed undertakings, or

- any undertaking whose head office is outside the Community and
whose functions correspond to those of the Community credit institutions

or investment firms as defined in the first and second indent,

which participates in a system and which is responsible for discharging

the financial obligations arising from transfer orders within that system.

If a system is supervised in accordance with national legislation and
only executes transfer orders as defined in the second indent of (i), as well as payments
resulting from such orders, a Member State may decide that undertakings which
participate in such a system and which have responsibility for discharging the financial
obligations arising from transfer orders within this system, can be considered
institutions, provided that at least three participants of this system are covered by the
categories referred to in the first subparagraph and that such a decision is warranted on

grounds of systemic risk;
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(c) ‘central counterparty’ shall mean an entity which is interposed
between the institutions in a system and which acts as the exclusive counterparty of

these institutions with regard to their transfer orders;

(d) ‘settlement agent’ shall mean an entity providing to institutions and/or
a central counterparty participating in systems, settlement accounts through which
transfer orders within such systems are settled and, as the case may be, extending
credit to those institutions

and/or central counterparties for settlement purposes;

(e) clearing house’ shall mean an entity responsible for the calculation of
the net positions of institutions, a possible central counterparty and/or a possible

settlement agent;

(f) ‘participant’ shall mean an institution, a central counterparty, a

settlement agent, a clearing house or a system operator

According to the rules of the system, the same participant may act as a
central counterparty, a settlement agent or a clearing house or carry out part or all of

these tasks.

A Member State may decide that, for the purposes of this Directive, an
indirect participant may be considered a participant if that is justified on the grounds of
systemic risk. Where an indirect participant is considered to be a participant on grounds
of systemic risk, this does not limit the responsibility of the participant through which the

indirect participant passes transfer orders to the system

(g) ‘indirect participant’ shall mean an institution, a central counterparty,
a settlement agent, a clearing house or a system operator with a contractual relationship

with a participant in a system executing transfer orders which enables the indirect
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participant to pass transfer orders through the system, provided that the indirect

participant is known to the system operator;

(h) ‘securities’ shall mean all instruments referred to in section C of
Annex | to Directive 2004/39/EC;

(i) ‘transfer order’ shall mean:

- any instruction by a participant to place at the disposal of a recipient an

amount of money by means of a book entry on the accounts of a credit

institution, a central bank, a central counterparty or a settlement agent,

or any instruction which results in the assumption or discharge of a

payment obligation as defined by the rules of the system , or

- an instruction by a participant to transfer the title to, or interest in, a

security or securities by means of a book entry on a register, or

otherwise;

(j) ‘settlement accounts’ shall mean an account at a central bank, a
settlement agent or a central counterparty used to hold funds or securities and to settle

transactions between participants in a system;

(k) ‘netting’ shall mean the conversion into one net claim or one net
obligation of claims and obligations resulting from transfer orders which a participant or
participants either issue to, or receive from, one or more other participants with the result

that only a net claim can be demanded or a net obligation be owed,;

() ‘settlement account’ shall mean an account at a central bank, a
settlement agent or a central counterparty used to hold funds and securities and to

settle transactions between participants in a system;

(m) ‘collateral security’ shall mean all realisable assets, including, without
limitations, financial collateral referred to in Article 1(4)(a) of Directive2002/47/EC of the

European Parliament and of the Council of 6 June 2002 on financial collateral
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arrangements, provided under a pledge (including money provided under a pledge), a
repurchase or similar agreement, or otherwise, purpose of securing rights and
obligations potentially arising in connection with a system, or provided to central banks
of the Member States or to the European Central Bank;

(n) ‘business day’ shall cover both day and night-time settlements and

shall encompass all events happening during the business cycle of a system;

(0) ‘interoperable systems’ shall mean two or more systems whose
system operators have entered into an arrangement with one another that involves

cross-system execution of transfer orders;

(p) ‘system operator’ shall mean the entity or entities legally responsible
for the operation of a system. A system operator may also act as a settlement agent,

central counterparty or clearing house.’.

SECTION Il

NETTING AND TRANSFER ORDERS

Article 3

1. Transfer orders and netting shall be legally enforceable and binding
on third parties even in the event of insolvency proceedings against a participant,
provided that transfer orders were entered into the system before the moment of
opening of such insolvency proceedings as defined in Article 6(1). This shall apply even
in the event of insolvency proceedings against a participant (in the system concerned or
in an interoperable system) or against the system operator of an interoperable system

which is not a participant

Where transfer orders are entered into a system after the moment of
opening of insolvency proceedings and are carried out within the business day, as

defined by the rules of the system, during which the opening of such proceedings
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occur, they shall be legally enforceable and binding on third parties only if the system
operator can prove that, at the time that such transfer orders become irrevocable, it was

neither aware, nor should have been aware, of the opening of such proceedings.

2. No law, regulation, rule or practice on the setting aside of contracts
and transactions concluded before the moment of opening of insolvency proceedings,
as defined

in Article 6(1) shall lead to the unwinding of a netting.

3. The moment of entry of a transfer order into a system shall be defined
by the rules of that system. If there are conditions laid down in the national law
governing the system as to the moment of entry, the rules of that system must be in

accordance with such conditions.

4. In the case of interoperable systems, each system determines in its
own rules the moment of entry into its system, in such a way as to ensure, to the extent
possible, that the rules of all interoperable systems concerned are coordinated in this
regard. Unless expressly provided for by the rules of all the systems that are party to the
interoperable systems, one system’s rules on the moment of entry shall not be affected

by any rules of the other systems with which it is interoperable.

Article 4

Member States may provide that the opening of insolvency proceedings
against a participant or a system operator of an interoperable system shall not prevent
funds or securities available on the settlement account of that participant from being
used to fulfil that participant4s obligations in the system or in an interoperable system on
the business day of the opening of the insolvency proceedings. Member States may
also provide that such a participant’s credit facility connected to the system be used
against available, existing collateral security to fulfil that participant’s obligations in the

system or in an interoperable system.
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Article 5

In the case of interoperable systems, each system determines in its own
rules the moment of irrevocability, in such a way as to ensure, to the extent possible, that
the rules of all interoperable systems concerned are coordinated in this regard. Unless
expressly provided for by the rules of all the systems that are party to the interoperable
systems, one system’s rules on the moment of irrevocability shall not be affected by any

rules of the other systems with which it is interoperable.

SECTION Il

PROVISIONS CONCERNING INSOLVENCY PROCEEDINGS

Article 6

1. For the purpose of this Directive, the moment of opening of insolvency

proceedings shall be the moment when the relevant judicial or administrative authority

handed down its decision.

2. When a decision has been taken in accordance with paragraph 1, the

relevant judicial or administrative authority shall immediately notify that decision to the

appropriate authority chosen by its Member State.

3. The Member State referred to in paragraph 2 shall immediately notify

other Member States.

Article 7

Insolvency proceedings shall not have retroactive effects on the rights

and obligations of a participant arising from, or in connection with, its participation in a
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system before the moment of opening of such proceedings as defined in Article 6(1).
This shall apply, inter alia, as regards the rights and obligations of a participant in an
interoperable system, or of a system operator of an interoperable system which is not a

participant.

Article 8

In the event of insolvency proceedings being opened against a
participant in a system, the rights and obligations arising from, or in connection with, the

participation of that participant shall be determined by the law governing that system.

SECTION IV

INSULATION OF THE RIGHTS OF HOLDERS OF COLLATERAL SECURITY FROM THE
EFFECTS OF THE INSOLVENCY OF THE PROVIDER

Article 9

1. The rights of a system operator or of a participant to collateral security
provided to them in connection with a system or any interoperable system, and the
rights of central banks of the Member States or the European Central Bank to collateral
security provided to them, shall not be affected by insolvency proceedings against;

(a) the participant (in the system concerned or in an interoperable

system);

(b) the system operator of an interoperable system which is not a

participant;

(c) a counterparty to central banks of the Member States or the

European Central Bank; or

(d) any third party which provided the collateral security.
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2. Where securities including rights in securities are provided as
collateral security to participants, system operators or to central banks of the Member
States or the European Central Bank as described in paragraph 1, and their right or that
of any nominee, agent or third party acting on their behalf with respect to the securities
is legally recorded on a register, account or centralised deposit system located in a
Member State, the determination of the rights of such entities as holders of collateral

security in relation to those securities shall be governed by the law of that Member State.

SECTION V

FINAL PROVISIONS

Article 10

1. Member States shall specify the systems, and the respective system
operators, which are to be included in the scope of this Directive and shall notify them to
the Commission and inform the Commission of the authorities they have chosen in

accordance with Article 6(2).

The system operator shall indicate to the Member State whose law is
applicable the participants in the system, including any possible indirect participants, as

well as any change in them.

In addition to the indication provided for in the second subparagraph,
Member States may impose supervision or authorisation requirements on systems which

fall under the irjurisdiction.

An institution shall, on request, inform anyone with a legitimate interest of
the systems in which it participates and provide information about the main rules

governing the functioning of those systems.
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2. A system designated prior to the entry into force of national provisions
implementing Directive 2009/44/EC of the European Parliament and of the Council of 6
May 2009amending Directive 98/26/EC on settlement finality in payment and securities
settlement systems and Directive2002/47/EC on financial collateral arrangements as
regards linked systems and credit claims shall continue to be designated for the

purposes of this Directive.

A transfer order which enters a system before the entry into force of
national provisions implementing Directive2009/44/EC, but is settled thereafter shall be

deemed to be a transfer order for the purposes of this Directive.

Article 11

1. Member States shall bring into force the laws, regulations and
administrative provisions necessary to comply with this Directive before 11 December

1999. They shall forthwith inform the Commission thereof.

When Member States adopt these measures, they shall contain a
reference to this Directive or shall be accompanied by such reference on the occasion
of their official publication. The methods of making such a reference shall be laid down

by the Member States.

2. Member States shall communicate to the Commission the text of the
provisions of domestic law which they adopt in the field governed by this Directive. In
this Communication, Member States shall provide a table of correspondence showing
the national provisions which exist or are introduced in respect of each Article of this

Directive.
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Article 12

No later than three years after the date mentioned in Article 11(1), the
Commission shall present a report to the European Parliament and the Council on the
application of this Directive, accompanied where appropriate by proposals for its

revision.

Article 13

This Directive shall enter into force on the day of its publication in the

Official Journal of the European Communities.

Article 14

This Directive is addressed to the Member States.

Done at Brussels, 19 May 1998.
For the European Parliament
The President

J.M. GIL-ROBLES

For the Council

The President

G. BROWN
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