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Although there currently raises the notion yielded from the rule of international insolvency law to centralize

er of a Debtor's Main Interests test (“COMI") in order to

specify an international jurisdiction of the ‘\ ! main proceeding in performing as a cross-border
insolvency case management ceale stil here i or application rule. This leads to the controversy
among courts, authorities invo pt procw country and people in legal profession who

. legal principle and cross-border insolvency
-. ompares the interpretation and application
method between the Europeah oy L 4.8 \ \ o 1346/2000 on Insolvency Proceeding and
enacting state's court unde gl Jdross-b ,. 1solvency of the United Nations Commission on

appropriate way to interpret, apply and draft

provisions concerning COMI fof Tha m' Drep: self b ore enacting legislation based on the UNCITRAL
J8 o '
Model law in near future. pe

The study demonstrates en established with an intemational origin and aims

to specify the geographical location imate convenience for cross-border insolvency case

—— ' o o
management, judgmentSigive I jonyas well as enacting states have shown the
- -
difference and deviatio V s and applic 5 *-j which has become the barrier of judicial
¥
co-operation among the

c
Consequently, thhesss proposes to specify the definition ﬂOMI and to apply the head office function
approach in case that the dﬁms a juristic personfapd habitual residence approach in case that the debtor is a

v 4 1 RN 4 oo

COMI by assasan different facts and evidences in each case. Simultaneously, Thailand should add more sufficient

AL BE LI gloniL ek o

olvency proceeding in Thailand and to harmonize with cross-border insolvency rule on an international

level.
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" Article 43 of European Insolvency Regulation: “The provisions of this Regulation shall apply
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* Article 3(2) of European Insolvency Regulation: “Where the center of a debtor's main interests
is situated within the territory of a Member State, the courts of another Member State shall have
jurisdiction to open insolvency proceedings against that debtor only if he possesses an establishment
within the territory of that other Member State. The effects of those proceedings shall be restricted to the

assets of the debtor situated in the territory of the latter Member State.”
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* Article 3(3) of European Insolvency Regulation: “Where insolvency proceedings have been
opened under paragraph 1, any proceedings opened subsequently under paragraph 2 shall be

secondary proceedings. These latter proceedings must be winding-up proceedings.”
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*" Article 3(4) of European Insolvency Regulation: “Territorial insolvency proceedings referred to
in paragraph 2 may, be:opened priorto the opening ef main insolvenCy proeeedings in accordance with

paragraph 1 only:

(@) where insclvency [proceedings under jparagraph 1 canmnot be opened because of the
conditions laid down by the law of the Member State within the territory of which the center of the debtor's

main interests is situated; or

(b) where the opening of territorial insolvency proceedings is requested by a creditor who has
his domicile, habitual residence or registered office in the Member State within the territory of which the

establishment is situated, or whose claim arises from the operation of that establishment.”
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Daniel sejas, The EU regulation on insolvency proceeding and the UNCITRAL
model law on cross-border insolvency [Online], 10 August 2009. Available from

http://www.sghlaw.com/insolvency/articles/cross-border-insolvency.html
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* Article 5 of European Insolvency Regulation

*" Article 6 of European Insolvency Regulation

* Article 7 of European Insolvency Regulation

* Article 2(b) of European Insolvency Regulation: ““Liquidator” shall mean any person or body
whose function is to administer or liquidate assets of which the debtor has been divested or to supervise

the administration of his affairs. Those person and bodies listed in Annex C.”
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The European Insolvency Regulation: Law and practice (The Netherlands: Kluwer Law International,

2004), p. 44.
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* Recital 4 of European Insolvency Regulation: “It is necessary for the proper functioning of the
internal market to avoid incentives for the parties to transfer assets or judicial proceedings from one
Member State to another, seeking to obtain a more favorable legal position (forum shopping).”

89 Wolf-Georg Ringe, Forum shopping under the EU Insolvency Regulation [Online], 31 May

2009. Available from : http:/papers.ssrn.com/sol3/papers.cfm?abstract id=1209822, p. 3.
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"2, Regitals2, of European, Insolyency Regulations “The proper funetioping of the internal market

requires that cross-border insolvency proceedings should operate ‘efficiently’ and=effectively and this
Regulation needs to be adopted in order to achieve this objective which comes within the scope of
judicial cooperation in civil matters within the meaning of Article 65 of the Treaty.”

Recital 8 of European Insolvency Regulation: “In order to achieve the aim of improving the
efficiency and effectiveness of insolvency proceedings having cross-border effects, it is necessary, and
appropriate, that the provisions on jurisdiction, recognition and applicable law in this area should be

contained in a Community law measure which is binding and directly applicable in Member States.”
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"Article 304(c) of US Bankruptcy Code provided that in determining whether to grant relief, the
court shall be guided by what will best assure an economical and expeditious administration of such
estate consistent with: (1) just treatment of all holders of claims against or interest in such estate.,
(2) protection of claim holders in the United States against prejudice and inconvenience in the
processing of claims in such foreign proceeding., (3) preventions of preferential or fraudulent

dispositions of property of such estate, (4) distribution of proceeds of such estate substantially in
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accordance with the ord_er_brescribed by this title., (5) comity; and'if éoorooriate., (6) the provision of an

opportunity for a fresh stér‘rt—"%qr the individual that such foreign procee@h‘fé concerns.

" wandsendelusa (Principle of comity) tuuannguuie Common law tneluszuungunnaaes
ﬂ@xmmmemﬁﬂmﬂgmﬂ%ﬁuﬁnmiﬁm@'mﬁvﬁuﬁuImmﬁtymjﬁ”mummm 18.6 Wis The Companies’
Creditors Arrangelfient Act (FCCAA") (aTiiax i mnstinla) ¥ A faestszinAuauinauisn ldaae
ffalunnsRansoudliseefnds, AANINE1eIANasNLszINA uaznszuauRansnnasymaldatiing
4199 - e Rauile dinn s Suuannases, Model Haw 1AM tyala 131y Foe ~Companies’  Creditors
Arrangement Act uat1u The'Bankruptcy ahid URsolvency |AdE (“BIA") @dua liAanasaniinnisldnasila
ADIAIRA
"% Article 1502(4) of US Bankruptcy Code: ““Foreign main proceeding” means a foreign
proceeding pending in the country where the debtor has the center of its main interests.”

"% Article 1502(5) of US Bankruptcy Code: ““Foreign non main proceeding” means a foreign
proceeding, other than a foreign main proceeding, pending in a country where the debtor has an

establishment.”
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Article 1517(a) andi(b)-of US Bankruptcy €ode:

“(a) Subject tosection 1506,-after notice and a-hearing, an order recognizing a foreign
proceeding shall belentered if
(1) sueh.fereign jroceeding; far whieh receognitionsis ;soughtpis a foreign main

proceeding orforeigh nén main proceeding-within the meaning of sectien 1502;

2) the foreign representative applying for recognition is a person or body; and
(b) Such foreign proceeding shall be recognized
(1) as a foreign main proceeding if it is pending in the country where the debtor

has the center of its main interests; or
(2) as a foreign non main proceeding if the debtor has an establishment within the

meaning of section 1502 in the foreign country where the proceeding is pending.”
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6,9

? Article 1516 (c) of US Bankruptcy Code: “In the absence of evidence to the contrary,
the debtor's registered office, or habitual residence in the case of an individual, is presumed to be
the center of the debtor's main interests.”

" Guide to enactment of the UNCITRAL Model law (Paragraph 122)
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" Article 1508 of US Bankruptcy Code: “In interpreting this chapter, the court shall consider its
international origin, and the need to promote an application of this chapter that is consistent with the

application of similar statutes adopted by foreign jurisdictions.”
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"™ Article 109(a) of US Bankruptcy Code: “Notwithstanding any other provision of this section,

only a person thatifesides or-has a domicile, a placelof business, ar propetty in the United States, or a

municipality, may be a debtor under this title.”

2 Atiele #6501 (e) of US-Bankruptcy;Cade:“Ghapter15 does not apply:to:

(1 a proeeeding’concerning an-entity other than a foreign insurance-company identified
in article 109(b); (5)

(2) an individual with debts within the limits specified in article 109(e) (6) and who is a
citizen of the United States or lawfully admitted permanent resident; or

(3) entities subject to the Securities Investor Protection Act of 1970, or a stockbroker or

commodity broker subject to the provisions of Chapter 7. (7)”

" 9luAR Tri-Continental Exchange Ltd., 349 B.R. 627 (Bankr. E.D. Cal. 2006)
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Article 614 (a) and (b) of Federal Rule of Evidence :

“(a) Calling by court. The court may, on its own motion or at the suggestion of a party,
call witnesses, and all parties are entitled to cross-border witnesses thus called.

(b) Interrogation by court. The court may interrogate witnesses, whether called by itself or

by a party”
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3.5.1.2 AMNWINENUDIANADING
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interested party.”
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UNCITRAL
MODEL LAW ON CROSS-BORDER INSOLVENCY

Preamble

The purpose of this Law is to provide effective mechanisms for dealing with cases of
cross-border insolvency so as to promote the abjectives of:

(a) Cooperation between the courts and other competent authorities of this State and
foreign States involved in casesof cross—borger instlveney;,

(b) Greater legal certainty*for trade and investment;

(c) Fair and efficieatadministration of cross-borderinsolvencies that protects the

i
interests of all creditors andotherinieested persons, including the debtor;

(d) Protection and maximization of.the value of the debtor’s assets; and

i
\ -

(e) Facilitation of thegresgue of financifall;? troubled businesses, thereby protecting

investment and preserving employment. =
F el
Chaptert. General provisions

e

Article 1 Scope of applic’aﬁon m—
1. This Law appli‘e‘s where:

(a) Assistaﬁée is sought in this State by ;a foreign court or a foreign
representative in connection with la'foreign proceeding; ‘or

(b) Assistance is sought in a foreign State in connection with a proceeding
under [identifytlaws of the enacting State|relating to insolvencyl; or

(c) A foreign proceeding and a proceeding under [identify laws of the
enacting State relating to insolvency] in respect of the same debtor are taking place
concurrently; or

(d) Creditors or other interested persons in a foreign State have an interest in
requesting the commencement of, or participating in, a proceeding under [identify laws of

the enacting State relating to insolvency].
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2. This Law does not apply to a proceeding concerning [designate any types of
entities, such as banks or insurance companies, that are subject to a special insolvency

regime in this State and that this State wishes to exclude from this Law].

Article 2 Definitions

For the purposes of this Law:

(a) "Foreign proceeding" means a collective judicial or administrative proceeding in
a foreign State, including an interim proceeding,pursuant to a law relating to insolvency in
which proceeding the assets and-aifairs of the deblorare subject to control or supervision
by a foreign court, for the purpese of.reorganization or liquidation;

(b) "Foreign main procecding" meanslla foreign proceeding taking place in the State

where the debtor has the centre,of s main interests;

(c) "Foreign non-main preceeding“means a foreign proceeding, other than a foreign
main proceeding, taking place ina State wherqf}hé debtor has an establishment within the
meaning of subparagraph (f) of this artlcle S
i ¥/

(d) "Foreign representative" means a person Qr body, including one appointed on an

interim basis, authorized in a fore|gn proceedmg to administer the reorganization or the

"

liquidation of the debtors assets or affalrs or to act as a representatlve of the foreign

proceeding;

(e) "Foreign Court",‘_-means a judicial or other auth(jrity competent to control or
supervise a foreign proceeding;

(f) "Establishment' means any place of operations where the debtor carries out a

non-transitory economic activity with human means and.goods or services.

Article 3 International obligations of this State
To the extent that this Law conflicts with an obligation of this State arising out of any
treaty or other form of agreement to which it is a party with one or more other States, the

requirements of the treaty or agreement prevail.
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Article 4 [Competent court or authority]
The functions referred to in this Law relating to recognition of foreign proceedings
and cooperation with foreign courts shall be performed by [specify the court, courts,

authority or authorities competent to perform those functions in the enacting State].

Article 5 Authorization of [insert the title of the person or body administering reorganization
or liquidation under the law of the enacting State] {0 act in a foreign State

A [insert the title of the-person or bogy administering a reorganization or liquidation
under the law of the enacting.State].is.authorized to aet.in a foreign State on behalf of a
proceeding under [identify.laws ofithe enacting State relating to insolvency], as permitted by

|
the applicable foreign law.

_—

Article 6 Public policy exception " ; '
Nothing in this Law prevents the court from refusing to take an action governed by
this Law if the action would be manifestlycontré'd_;'fco the public policy of this State.

s i Ad
-

o]

Article 7 Additional assistance under other laws =~
Nothing in this Law: limits the power of & court or a finsert the title of the person or
body administering a reorganization or liquidation under the law of the enacting State] to

provide additional assistance.to a foreign representative under other laws of this State.
Article 8 Interpretation
In the ibterpretationtofithis=Law; redafdiis t6be had talits dntefhatidnial origin and to

the need to promote uniformity in its application and the ocbservance of good faith.

Chapter Il. Access of foreign representatives and creditors to courts in this state

Article 9 Right of direct access

A foreign representative is entitled to apply directly to a court in this State.
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Article 10 Limited jurisdiction

The sole fact that an application pursuant to this Law is made to a court in this State
by a foreign representative does not subject the foreign representative or the foreign assets
and affairs of the debtor to the jurisdiction of the courts of this State for any purpose other

than the application.

Article 11 Application by a foreign representative te“commence a proceeding under [identify
laws of the enacting State relating-to insolve;cy]

A foreign representaiive s entitled’ to apply to commence a proceeding under
[identify laws of the enacting'Staie relating tcvi)‘ insolvency] if the conditions for commencing

such a proceeding are otherwise met.

Article 12 Participation of a foreign r_epresenté(ffiye,_jin a proceeding under [identify laws of

the enacting State relating to insalvency] F/R
Upon recognition of a foreign proceedirgiﬁe foreign representative is entitled to
participate in a proceeding regarding the debtor-under [identify laws of the enacting State

relating to insolvency].

Article 13 Access of foreign creditors to a proceeding under [identify laws of the enacting
State relating to insolvencyl

1. Subject'to, paragraph” 2" of this "article, Tforeign creditors have the same rights
regarding the commencement.of, .and. participation.in;-a' proceeding under [identify laws of
the enacting'State relating to insolveney}as creditors in‘this State.

2. Paragraph 1 of this article does not affect the ranking of claims in a proceeding
under [identify laws of the enacting State relating to insolvency], except that the claims of
foreign creditors shall not be ranked lower than [identify the class of general non-preference
claims, while providing that a foreign claim is to be ranked lower than the general non-
preference claims if an equivalent local claim (e.g. claim for a penalty or deferred-payment

claim) has a rank lower than the general non-preference claims].
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Article 14 Notification to foreign creditors of a proceeding under [identify laws of the
enacting State relating to insolvency]

1. Whenever under [identify laws of the enacting State relating to insolvency]
notification is to be given to creditors in this State, such notification shall also be given to the
known creditors that do not have addresses in this State. The court may order that
appropriate steps be taken with a view to notifying any creditor whose address is not yet
known. 3

2. Such notification.shall"be.made to the foreign ereditors individually, unless the
court considers that, under'the Circumstanqles, some other form of notification would be
more appropriate. No letters rogatory or other:. similar formality-is required.

3. When a notification of commencem:ent of a proceeding is to be given to foreign
creditors, the notification shall: J t' J-

(a) Indicate a reasonable time penod for filing claims and specify the place
for their filing; J“'
,JJ

(b) Indicate whether secured Creatt"_ors need to file their secured claims; and

(c) Contarn any other mformatlon requrred fo be included in such a

notification to creditors pursuant to the law of this State and the orders of the court.

Chapter lll. Reeognition of a foreign proceeding and relief

Article 15 Application'for recognition of a_foreign proceeding
1. ‘A Yforeigh Irepresentative, may. apply o' the court for, recaghition of the foreign
proceeding in which the foreign representative has been appointed.
2. An application for recognition shall be accompanied by:
(a) A certified copy of the decision commencing the foreign proceeding and
appointing the foreign representative; or
(b) A certificate from the foreign court affirming the existence of the foreign

proceeding and of the appointment of the foreign representative; or
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(c) In the absence of evidence referred to in subparagraphs (a) and (b), any
other evidence acceptable to the court of the existence of the foreign proceeding and of the
appointment of the foreign representative.

3. An application for recognition shall also be accompanied by a statement
identifying all foreign proceedings in respect of the debtor that are known to the foreign
representative.

4. The court may require a translation of documents supplied in support of the
application for recognition into an official language oithis State.

v
Article 16 Presumptions concerning-recognition

1. If the decision or Certificaie referre'Ld to in paragraph 2 of article 15 indicates that
the foreign proceeding is @ progeeding within the meaning of subparagraph (a) of article 2
and that the foreign representative is a person:brrbody within the meaning of subparagraph
(d) of article 2, the court is entitled to so" presur%de.r

2. The court is entitled to presume that documents submitted in support of the
application for recognition are authentlo vvhether or not they have been legalized.

3. In the absence of proof to the contrary, the debtors registered office, or habitual

e

residence in the case of an |nd|V|duaI is presumed to be the centre of the debtor's main

interests.

Article 17 Decision to recognize~a foreign proceéding
1. Subject to artiele(6, a fareign proceeding shall be recognized if:

(a) The foreign proceeding is a proceeding withins the meaning of
subparagraph (a) of article'2;

(b) The foreign representative applying for recognition is a person or body
within the meaning of subparagraph (d) of article 2;

(c) The application meets the requirements of paragraph 2 of article 15; and

(d) The application has been submitted to the court referred to in article 4.

2. The foreign proceeding shall be recognized:
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(a) As a foreign main proceeding if it is taking place in the State where the
debtor has the centre of its main interests; or
(b) As a foreign non-main proceeding if the debtor has an establishment
within the meaning of subparagraph (f) of article 2 in the foreign State.
3. An application for recognition of a foreign proceeding shall be decided upon at
the earliest possible time.
4. The provisions of articles 15, 16,/ 17 and 18 do not prevent modification or
termination of recognition if it is shown that the grounds for granting it were fully or partially

lacking or have ceased to exist. J

Article 18 Subsequent information "|

From the time of filing the applicationj.fqr recognition of the foreign proceeding, the
foreign representative shallinform the Co‘urt pr{amptly of:

(a) Any substantial change in thé statugdoafj the recognized foreign proceeding or the
status of the foreign representative’s a'ppointmé'ﬁ’tﬁ and

(b) Any other foreign proceeding'regard;i‘rr_%é ;t)bﬂe same debtor that becomes known to

the foreign representative. e

Article 19 Relief that 'nj;a"y be granted upon application 'qu recognition of a foreign
proceeding '

1. From the time éf filing an application for recogrnition until the application is
decided upon, thefcourt may, at the request of: the\foreign representative, where relief is
urgently needed to ‘protect the assets of,the debtor or the interests of the creditors, grant
relief of a provisional nature; including:

(a) Staying execution against the debtor’s assets;

(b) Entrusting the administration or realization of all or part of the debtor's
assets located in this State to the foreign representative or another person designated by
the court, in order to protect and preserve the value of assets that, by their nature or
because of other circumstances, are perishable, susceptible to devaluation or otherwise in
jeopardy;

(c) Any relief mentioned in paragraph 1 (c), (d) and (g) of article 21.
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2. [Insert provisions (or refer to provisions in force in the enacting State) relating to
notice.]

3. Unless extended under paragraph 1 (f) of article 21, the relief granted under this
article terminates when the application for recognition is decided upon.

4. The court may refuse to grant relief under this article if such relief would interfere

with the administration of a foreign main proceeding.

Article 20 Effects of recognition of a foreign main proceeding
1. Upon recognition of a foreign proceedingthat'is a foreign main proceeding,
(a) Commeneement~or continuation of “individual actions or individual
proceedings concerning the deptor's assets, 'fights, obligations or liabilities is stayed,;
(b) Execution against the debter's assets is stayed; and

(c) The righifto tiansfer, encumber or otherwise dispose of any assets of the
4 ’} ar

dad

debtor is suspended.
2. The scope, and the modification d:rj"té:rmination, of the stay and suspension
. 2
¥ K
referred to in paragraph 1 of thig articie are sub}thJ,.go [refer to any provisions of law of the

enacting State relating to insolvency that appIyE exceptions, limitations, modifications or

termination in respect of the stay and suspension

referred to in paragraph 31fof this article].

3. Paragraph 1 (a).of this article does not affect the_right to commence individual
actions or proceedings to the'extent necessary to-preserve a claim against the debtor.

4. Paragraph!1 efithis article does notlaffect thelright ta request the commencement
of a proceeding under [identify laws of the enacting State relating to insolvency] or the right

to file claimsiin such a proceeding;

Article 21 Relief that may be granted upon recognition of a foreign proceeding
1. Upon recognition of a foreign proceeding, whether main or non-main, where
necessary to protect the assets of the debtor or the interests of the creditors, the court may,

at the request of the foreign representative, grant any appropriate relief, including:
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(a) Staying the commencement or continuation of individual actions or
individual proceedings concerning the debtor’'s assets, rights, obligations or liabilities, to the
extent they have not been stayed under paragraph 1 (a) of article 20;

(b) Staying execution against the debtor's assets to the extent it has not
been stayed under paragraph 1 (b) of article 20;

(c) Suspending the right to transfer, encumber or otherwise dispose of any
assets of the debtor to the extent this right has not been suspended under paragraph 1 (c)
of article 20;

(d) Providing for the examination of Witnesses, the taking of evidence or the
delivery of information concerning.the debtor’'s assets, affairs, rights, obligations or liabilities;

(e) Entrusting the administrat“ilon or realization of all or part of the debtor’s

assets located in this State to the foreign representative or another person designated by

- =t

the court; .

\ -

: )
(f) Extendinggrelief granted.under paragraph 1 of article 19;

(g) Granting any addit'i"orj-al reliéﬁ :Eba't may be available to [insert the title of a
ald o Y

person or body administering affeqrganization qr;_-_l,i'_qpidation under the law of the enacting

State] under the laws of this State.__, o aj A

5 J 4y g
g

2. Upon recogni'ti'q-_n of a foreign proceeding, whether_-‘"'rr_l,ain or non-main, the court

may, at the request of thé—"'"i‘oreign representative, entrust the d?sfribution of all or part of the
debtor's assets located in' this State to the foreign representative or another person
designated by the court, provided that the court’is satisfied.that the interests of creditors in
this State are adequately-protected.

3. In granting relief under this "article to a répresentative of“a foreign non-main
proceeding, the court must'be satisfied-thatthe relief relates to.assetsithat,.under the law of
this State, should be administered in the foreign non-main proceeding or concerns

information required in that proceeding.
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Article 22 Protection of creditors and other interested persons

1. In granting or denying relief under article 19 or 21, or in modifying or terminating
relief under paragraph 3 of this article, the court must be satisfied that the interests of the
creditors and other interested persons, including the debtor, are adequately protected.

2. The court may subject relief granted under article 19 or 21 to conditions it
considers appropriate.

3. The court may, at the request of the foreign representative or a person affected by
relief granted under article 19 or 21, or at its own'motien, modify or terminate such relief.

2
Article 23 Actions to avoid aets detrimental to creditors

1. Upon recognitionof a fereign procegleding, the foreign representative has standing
to initiate [refer to the types of actions td avoid or otherwise render ineffective acts
detrimental to creditors thai‘aresavailable«in tr-:u's State to a person or body administering a
reorganization or liquidation]. J *' '

2. When the foreign proceeding is a foréi’gn”non—main proceeding, the court must be
satisfied that the action relates to as':éets théfr,?:__‘qzl‘der the law of this State, should be
administered in the foreign non—maih- proceeding;fT?
Article 24 Intervention by :é"foreign representative in proceedihgrs" in this State

Upon recognition of & foreign proceeding, the foreign representative may, provided
the requirements of the law of this State are met; intervene in any proceedings in which the

debtor is a party.

Chapter 1V. Cooperation-with foreign-courts‘and-foreign‘reptesentatives

Article 25 Cooperation and direct communication between a court of this State and foreign
courts or foreign representatives

1. In matters referred to in article 1, the court shall cooperate to the maximum extent
possible with foreign courts or foreign representatives, either directly or through a [insert the
title of a person or body administering a reorganization or liquidation under the law of the

enacting State].
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2. The court is entitled to communicate directly with, or to request information or

assistance directly from, foreign courts or foreign representatives.

Article 26 Cooperation and direct communication between the [insert the title of a person or
body administering a reorganization or liquidation under the law of the enacting State] and
foreign courts or foreign representatives

1. In matters referred to in article 4, a [insert the title of a person or body
administering a reorganization or liguidation under the law of the enacting State] shall, in the
exercise of its functions and subject to tme supervision of the court, cooperate to the
maximum extent possible with.dereign.eourts or foreign representatives.

2. The [insert the.title of a person or body administering a reorganization or
liquidation under the law ofithe enacting StateL] i§ entitied, in the exercise of its functions and
subject to the supervision ofithe eourt, toﬂ comﬁnlmicate directly with foreign courts or foreign

representatives. 4

Article 27 Forms of cooperation Sdla

Cooperation referred to ih""”rariicles 2@&8 26 may be implemented by any
appropriate means, including; -~~~ ‘

(a) Appointment 'oﬁia—persrm—drbodvtdact at the directioh of the court;

(b) Communicati(;n'of information by any means Conﬁsidered appropriate by the
court; W 7

(c) Coordination of'the administration and supervision of the debtor’'s assets and
affairs;

(dy' Approval orimplementation by courts of agreements conceiing the coordination
of proceedings;

(e) Coordination of concurrent proceedings regarding the same debtor;

(f) [The enacting State may wish to list additional forms or examples of cooperation].

Chapter V. Concurrent proceedings
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Article 28 Commencement of a proceeding under [identify laws of the enacting State
relating to insolvency] after recognition of a foreign main proceeding

After recognition of a foreign main proceeding, a proceeding under [identify laws of
the enacting State relating to insolvency] may be commenced only if the debtor has assets
in this State; the effects of that proceeding shall be restricted to the assets of the debtor that
are located in this State and, to the extent necessary to implement cooperation and
coordination under articles 25, 26 and 27, te other assets of the debtor that, under the law of
this State, should be administered in that proceeding.

7

Article 29 Coordination of a preceeding under [identify laws. of the enacting State relating to
insolvency] and a foreign preceeding :

Where a foreign proceedingiand a pir‘.oceeding under [identify laws of the enacting
State relating to insolvencylsare taking blace ;éé)ncurrently regarding the same debtor, the
court shall seek cooperation and Coordinati’bna"under articles 25, 26 and 27, and the
following shall apply: 3

(a) When the proceeding in this State 1sté;|<1ng place at the time the application for

d # ilj'la
recognition of the foreign proceedingiis fited,

i

(i) Any relief granted under artiolé"1.'.9-*(.)_r'21 must.be consistent with the
proceeding in this State; arid
(i) If the foreign proceeding is recognized in this State as a foreign main
proceeding, article 20 does net apply;
(b) When the proceeding.in this State commences afterrecognition, or after the filing
of the application for‘recognition, of the foreign proceeding,
(i) Any relief in effect under article 19 or 21 shallbe reviewed by the court
and shall be'modified or terminated if inconsistent with the proceeding in this State; and
(i) If the foreign proceeding is a foreign main proceeding, the stay and
suspension referred to in paragraph 1 of article 20 shall be modified or terminated pursuant
to paragraph 2 of article 20 if inconsistent with the proceeding in this State;
(c) In granting, extending or modifying relief granted to a representative of a foreign

nonmain proceeding, the court must be satisfied that the relief relates to assets that, under
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the law of this State, should be administered in the foreign non-main proceeding or

concerns information required in that proceeding.

Article 30 Coordination of more than one foreign proceeding

In matters referred to in article 1, in respect of more than one foreign proceeding
regarding the same debtor, the court shall seek cooperation and coordination under articles
25, 26 and 27, and the following shall apply:

(a) Any relief granted under article 19 or 2 i#to@ representative of a foreign non-main
proceeding after recognition of a foreign main proceeding must be consistent with the
foreign main proceeding;

(b) If a foreign main progéeding is relcognized after recognition, or after the filing of
an application for recognition, of'a foreign nor;—r,r]ain proceeding, any relief in effect under
article 19 or 21 shall be reviewed by the court gnd_shall be modified or terminated if
inconsistent with the foreign main proce-eding; " .‘

(c) If, after recognition of a foréigfn non—r-_'T:f"a'ﬁiiﬁ"‘proceeding, another foreign non-main
proceeding is recognized, the court sha'nlfl‘ grant,;%:cd)d}-fy or terminate relief for the purpose

of facilitating coordination of the proceedings. oy
Article 31 Presumption of:insolvency based on recognition of a foreign main proceeding

In the absence of evidence to the contrary, recognition of a foreign main proceeding
is, for the purpose of commenging a proceeding.under [identify laws of the enacting State

relating to insolvencyl, proaf thatthe debtoriis ingolvent:

Article 32 Rule of paymentiin concurrent proceedings

Without prejudice to secured claims or rights in rem, a creditor who has received
part payment in respect of its claim in a proceeding pursuant to a law relating to insolvency
in a foreign State may not receive a payment for the same claim in a proceeding under
lidentify laws of the enacting State relating to insolvency] regarding the same debtor, so
long as the payment to the other creditors of the same class is proportionately less than the

payment the creditor has already received.
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Council regulation (EC) No 1346/2000
Of 29 May 2000 on insolvency proceedings

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in

particular Articles 61(c) and 67(1) thereof,

Having regard to the initiative of the Federal® Republic of Germany and the

Repubilic of Finland, J
Having regard to the opinion.efthe European Parliament(1),

Having regard to the opinien of the Econemic and Social Committee(2), Whereas:

(1) The European Unien has set out the @aim of establishing an area of freedom,

security and justice.

(2) The proper functioning ‘of the interﬁél_ J?narket requires that cross-border
insolvency proceedings should ope_ratéﬂefficieﬁ‘{l‘;; amd effectively and this Regulation
needs to be adopted in order to achieve this obj;E__tj}Qe_ which comes within the scope of
judicial cooperation in civikmatters within the meéning of Article 65 of the Treaty.

(3) The activities of Undertakings have more and more cross-border effects and
are therefore increasingly being regulated by Community law. While the insolvency of
such undertakings,also, affects thesproper functioning of thesinternal market, there is a

need for a Community act requiring'coordination‘of the measures'to'be taken regarding
an insolvent.debtor's assets.

(4) It is. necessary for the proper functioning of the' internal ‘market to avoid
incentives for the parties to transfer assets or judicial proceedings from one Member
State to another, seeking to obtain a more favourable legal position (forum shopping).

(5) These objectives cannot be achieved to a sufficient degree at national level
and action at Community level is therefore justified.

(6) In accordance with the principle of proportionality this Regulation should be

confined to provisions governing jurisdiction for opening insolvency proceedings and
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judgments which are delivered directly on the basis of the insolvency proceedings and
are closely connected with such proceedings. In addition, this Regulation should
contain provisions regarding the recognition of those judgments and the applicable law

which also satisfy that principle.

(7) Insolvency proceedings relating to the winding-up of insolvent companies or
other legal persons, judicial arrangements, compositions and analogous proceedings
are excluded from the scope of the 1968 Brussels Convention on Jurisdiction and the
Enforcement of Judgments in Civil and Commercial Matters(3), as amended by the

Conventions on Accession to-this-Cenvention(4).

(8) In order to achieve thesaim«0f improving the efficiency and effectiveness of
insolvency proceedings having' cresséborderieffects, it is necessary, and appropriate,
that the provisions on jurisdiction, fecognition and applicable law in this area should be

contained in a Community law measure which s binding and directly applicable in
4

Member States.

(9) This Regulation should apply to_:jnsotvé}jgy proceedings, whether the debtor is
a natural person or a legal pergen,-a tradi?é‘r an individual. The insolvency
proceedings to which this Regulation: applies ;éré»iisted in the Annexes. Insolvency
proceedings concerning--insurance-—undertakings,—credit-~institutions, investment
undertakings holding funds or securities for third parties ana collective investment
undertakings should be excluded from the scope of this Regulation. Such undertakings
should not be covered ‘by ‘this /Regulation=since (they) are “subject to special
arrangements and, 0 some extent, the national supervisory authorities have extremely

wide-ranging powers, of intervention:

(10) Insolvency proceedings do not necessarily involve the intervention of a
judicial authority; the expression "court" in this Regulation should be given a broad
meaning and include a person or body empowered by national law to open insolvency
proceedings. In order for this Regulation to apply, proceedings (comprising acts and
formalities set down in law) should not only have to comply with the provisions of this
Regulation, but they should also be officially recognised and legally effective in the

Member State in which the insolvency proceedings are opened and should be
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collective insolvency proceedings which entail the partial or total divestment of the

debtor and the appointment of a liquidator.

(11) This Regulation acknowledges the fact that as a result of widely differing
substantive laws it is not practical to introduce insolvency proceedings with universal
scope in the entire Community. The application without exception of the law of the State
of opening of proceedings would, against this background, frequently lead to
difficulties. This applies, for example, to the widely differing laws on security interests to
be found in the Community. Furthermore, the sbreferential rights enjoyed by some
creditors in the insolvency proceedings arey'in some-cases, completely different. This
Regulation should take account oithis#in two! different ways. On the one hand, provision
should be made for special rules on applicab'le law in the case of particularly significant
rights and legal relationships (€.gfightsin rem and contracts of employment). On the
other hand, national proceedings oove,_r_jné onTSZ a§sets situated in the State of opening

4
should also be allowed alongside main inselvency proceedings with universal scope.

(12) This Regulation enables the main insOf,\frency proceedings to be opened in the
Member State where the debtor’has the cenife of his main interests. These

proceedings have universal scope-and-aim at erhpb'rﬁpassing all the debtor's assets. To

protect the diversity of int_érests, this_Regulation permits secoédary proceedings to be

opened to run in paralle'l‘\)vith the main proceedings. Seoond‘a-r;/ proceedings may be
opened in the Member State where the debtor has an establishment. The effects of
secondary proceedings are:limitedito, the) assets-located in‘that"State. Mandatory rules
of coordination withghe main proceedings satisfy the need for unity in the Community.

(13) The ('centre .«of, maininterests" shouldy correspond (to) the place jwhere the
debtor conducts the administration of his interests on a regular basis and is therefore
ascertainable by third parties.

(14) This Regulation applies only to proceedings where the centre of the debtor's
main interests is located in the Community.

(15) The rules of jurisdiction set out in this Regulation establish only international

jurisdiction, that is to say, they designate the Member State the courts of which may
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open insolvency proceedings. Territorial jurisdiction within that Member State must be

established by the national law of the Member State concerned.

(16) The court having jurisdiction to open the main insolvency proceedings should
be enabled to order provisional and protective measures from the time of the request
to open proceedings. Preservation measures both prior to and after the
commencement of the insolvency proceedings are very important to guarantee the
effectiveness of the insolvency proceedings. /An that connection this Regulation
should afford different possibilities. On the one.hand, the court competent for the
main insolvency proceedings-should bewable also~to-order provisional protective
measures covering assets situated«in the territory of other Member States. On the
other hand, a liquidator tempogarily. appc}inted prior to. the opening of the main
insolvency proceedings sheuld™ be .able; in the Member States in which an
establishment belongingto the debtor is tof:be;r_ found, to apply for the preservation

4
measures which are possible under the‘law of those Staies.

(17) Prior to the opening‘of the main insolx_'@_ncy proceedings, the right to request
the opening of insolvency proceedings‘in the Member State where the debtor has an
establishment should be limited: ‘{o- local dcé_diiors and creditors of the local

establishment or to caseswhere main proceedings cannotbeopened under the law of

the Member State where the debtor has the centre of his main"ierlterest. The reason for
this restriction is that casés where territorial insolvency proceedings are requested
before the main insolvencyprioceedingsiare intended toiberdimiteddo what is absolutely
necessary. If the main insolvency proceedings are opened, the territorial proceedings

become seeondary:

(18) Following the opening of the main insolvency proceedings, the right to
request the opening of insolvency proceedings in a Member State where the debtor
has an establishment is not restricted by this Regulation. The liquidator in the main
proceedings or any other person empowered under the national law of that Member

State may request the opening of secondary insolvency proceedings.

(19) Secondary insolvency proceedings may serve different purposes, besides the

protection of local interests. Cases may arise where the estate of the debtor is too
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complex to administer as a unit or where differences in the legal systems concerned
are so great that difficulties may arise from the extension of effects deriving from the
law of the State of the opening to the other States where the assets are located. For this
reason the liquidator in the main proceedings may request the opening of secondary

proceedings when the efficient administration of the estate so requires.

(20) Main insolvency proceedings and secondary proceedings can, however,
contribute to the effective realisation. of the total assets only if all the concurrent
proceedings pending are coordinated. The main«condition here is that the various
liquidators must cooperate closely;-in-particular by-exchanging a sufficient amount of
information. In order to ensure the*dominant role of the main insolvency proceedings,
the liquidator in such proceedings.should bélgiven several possibilities for intervening
in secondary insolvency progeedings :which“are pending at the same time. For
example, he should be able to propose a restﬁgctyring plan or composition or apply for

4
realisation of the assets in the secondaryinselvency proceedings to be suspended.

(21) Every creditor, who has his hapitual re_?sjdence, domicile or registered office in
the Community, should have the rightto lodge his ‘claims in each of the insolvency
proceedings pending in the Community Felating fgd_-ths-debtor's assets. This should also

apply to tax authorities arjd_social insurance instittitions—However, in order to ensure

equal treatment of credi:tbrs, the distribution of proceeds must""lbe coordinated. Every
creditor should be able t0 keep what he has received in the course of insolvency
proceedings but should belentitiedonly torparticipate in theydistribution of total assets
in other proceedings if creditors with the same standing have obtained the same

proportion ef theirclaims.

(22) This Regulation should provide for immediate recognition of judgments
concerning the opening, conduct and closure of insolvency proceedings which come
within its scope and of judgments handed down in direct connection with such
insolvency proceedings. Automatic recognition should therefore mean that the effects
attributed to the proceedings by the law of the State in which the proceedings were
opened extend to all other Member States. Recognition of judgments delivered by the

courts of the Member States should be based on the principle of mutual trust. To that
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end, grounds for non-recognition should be reduced to the minimum necessary. This is
also the basis on which any dispute should be resolved where the courts of two
Member States both claim competence to open the main insolvency proceedings. The
decision of the first court to open proceedings should be recognised in the other
Member States without those Member States having the power to scrutinise the court's

decision.

(23) This Regulation should set out, for the matters covered by it, uniform rules on
conflict of laws which replace, within their seope of application, national rules of
private international law. Unless-otherwisesstated, the-law of the Member State of the
opening of the proceedings should be applicable (lex concursus). This rule on
conflict of laws should besvalid both f@r the main proceedings and for local
proceedings; the lex congursuys/ determines all the effects of the insolvency
proceedings, both procedural and substanﬁve: on the persons and legal relations
concerned. It governs all the conditions for tfh‘_e opening, conduct and closure of the
insolvency proceedings. J :- f '

(24) Automatic recognition of’ihselvency proceedings to which the law of the

opening State normally applies may.interfere Wlthlhe rules under which transactions

are carried out in other"Member States. To protect Iegitim_afe:expectations and the

certainty of transactions in-Member States other than that ia which proceedings are

opened, provisions should be made for a number of exceptions to the general rule.

(25) There is d.pafticular need-for & special-teference divefging.from the law of the
opening State in thelcase of rights in rem, since these are of considerable importance
for the granting of «Credit. The:hasis,«validity jand extent ef ;sueh a“right in rem should
therefore normally be determined according to the lex situs and not be affected by the
opening of insolvency proceedings. The proprietor of the right in rem should therefore
be able to continue to assert his right to segregation or separate settlement of the
collateral security. Where assets are subject to rights in rem under the lex situs in one
Member State but the main proceedings are being carried out in another Member
State, the liquidator in the main proceedings should be able to request the opening of

secondary proceedings in the jurisdiction where the rights in rem arise if the debtor has
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an establishment there. If a secondary proceeding is not opened, the surplus on sale of
the asset covered by rights in rem must be paid to the liquidator in the main

proceedings.

(26) If a set-off is not permitted under the law of the opening State, a creditor
should nevertheless be entitled to the set-off if it is possible under the law applicable to
the claim of the insolvent debtor. In this way, set-off will acquire a kind of guarantee
function based on legal provisions on which the creditor concerned can rely at the time

when the claim arises.

(27) There is also a need*for'special protection-in‘the case of payment systems
and financial markets. This applies for example to the position-closing agreements and
netting agreements to be found'in such systé'ms as well as to the sale of securities and
to the guarantees provided fopSugh fransactions as governed in particular by Directive
98/26/EC of the European‘Parliamentand of tlj\;e Council of 19"May 1998 on settlement
finality in payment and securities settlement syé;grqs(S). Forsuch transactions, the only
law which is material should thus e tha_t:ﬂapp!icé_l;{_l?-to the system or market concerned.
This provision is intended to preventithe possibi@:crf‘mechanisms for the payment and

settlement of transactions provided ‘for in the piayfrient and set-off systems or on the

regulated financial matkets_of the Member States being_f‘altered in the case of

insolvency of a business partner. Directive 98/26/EC contains s]becial provisions which

should take precedence over the general rules in this Regulation.

(28) In order to,protect'employeesiand jobs; the effects ofiinsélVency proceedings
on the continuation @f termination of employment and on the rights and obligations of all
parties tossuch'employment must<bel determined  bynthenlawyapplicable to the
agreement in accordance with the general rules on conflict of law. Any other
insolvency-law questions, such as whether the employees' claims are protected by
preferential rights and what status such preferential rights may have, should be

determined by the law of the opening State.
(29) For business considerations, the main content of the decision opening the
proceedings should be published in the other Member States at the request of the

liquidator. If there is an establishment in the Member State concerned, there may be a
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requirement that publication is compulsory. In neither case, however, should

publication be a prior condition for recognition of the foreign proceedings.

(30) It may be the case that some of the persons concerned are not in fact aware
that proceedings have been opened and act in good faith in a way that conflicts with
the new situation. In order to protect such persons who make a payment to the debtor
because they are unaware that foreign proceedings have been opened when they
should in fact have made the payment to the foreign liquidator, it should be provided

that such a payment is to have a debt-discharging effect:

(31) This Regulation sheuld include “Annexes relating to the organisation of
insolvency proceedings. As these Annexes relate exclusively to the legislation of
Member States, there are spegific and substéntiated reasons for the Council to reserve
the right to amend these AnneXes'in/order o take account of any amendments to the
domestic law of the Member States. = ) _: o

(32) The United Kingdom and dreland, in éi_c}c.;olr_danoe with Article 3 of the Protocol
on the position of the United Kingdom and Irelégtq annexed to the Treaty on European
Union and the Treaty establishing the European@r‘;ﬁmunity, have given notice of their
wish to take part in the adoption aﬂd-ap'plication:6%‘iﬁis—Regulation.

(33) Denmark, in aocordéﬁce—wﬁh—ﬁﬁfﬁes—’l—aﬁd%—of—thﬁﬁétécol on the position of
Denmark annexed to th.e‘ Treaty on European Union and thé-:rreaty establishing the

European Community, is r;ot participating in the adoption (;f this Regulation, and is

therefore not boundibyit har subject to‘its application,

HAS ADOPTEDTHIS REGULATION:

CHAPTER |
GENERAL PROVISIONS

Article 1 Scope

1. This Regulation shall apply to collective insolvency proceedings which entail the

partial or total divestment of a debtor and the appointment of a liquidator.
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2. This Regulation shall not apply to insolvency proceedings concerning insurance
undertakings, credit institutions, investment undertakings which provide services
involving the holding of funds or securities for third parties, or to collective investment

undertakings.

Article 2 Definitions
For the purposes of this Regulation:

(a) "insolvency proceedings" shall mean the eolleetive proceedings referred to in

Article 1(1). These proceedings arelisted in Annex A:

(b) "liquidator" shall meap«any.person or body whose function is to administer or
liquidate assets of which sthe .debior hallls pbeen divested or to supervise the
administration of his affairs. Those person"s anjeii;bodies are listed in Annex C;

(c) "winding-up proceedings" shall me"gan‘?insolvency proceedings within the
meaning of point (a) involving fealising: the as':;'ets of the debtor, including where the
proceedings have been closed by au compos1tnon or other measure terminating the

insolvency, or closed by reason of the msufﬂmenay of the assets. Those proceedings

"a,'
. i

are listed in Annex B; : il f57=

(d) "court" shall mean-he judicial body or any other comﬁé_fent body of a Member
State empowered to open ih_solvency proceedings or to take decisions in the course of

such proceedings;

(e) "judgment" in| relation .to' the" opening of'insolvency, proceedings or the
appointment of a liquidator shall includeghe decision of any court empowered to open
such proceedings orito appoint a liquidator;

(f) "the time of the opening of proceedings" shall mean the time at which the
judgment opening proceedings becomes effective, whether it is a final judgment or not;
(g) "the Member State in which assets are situated" shall mean, in the case of:

- tangible property, the Member State within the territory of which the property is

situated,
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- property and rights ownership of or entitlement to which must be entered in a

public register, the Member State under the authority of which the register is kept,

- claims, the Member State within the territory of which the third party required

to meet them has the centre of his main interests, as determined in Article 3(1);

(h) "establishment" shall mean any place of operations where the debtor carries

out a non-transitory economic activity with human means and goods.

Article 3 International jurisdiction

1. The courts of the Member State wiffhin the territory of which the centre of a
debtor's main interests is _situated. shall have jurisdiction to open insolvency
proceedings. In the case ofg@ company or yllegal person, the place of the registered

office shall be presumed to bg'the'centre of its: main interests in the absence of proof to

_—
i

the contrary. - ,a ]
2. Where the centre of a debtor's main int!é'r)_est_.s Is situated within the territory of a
Member State, the courts of anothernMembe‘lrfSiate shall have jurisdiction to open

insolvency proceedings against that_debtor oni}'ffJ he possesses an establishment

45 ]

within the territory of that other Member State. The effects of those proceedings shall be

restricted to the assets of the-debtorsituated in-the territory. of-the{ latter Member State.

3. Where insolvency b_roceedings have been opened under paragraph 1, any
proceedings opened subsequently under paragraph 2 shall be secondary

proceedings. These'latter proceedings must be winding-up proceedings.

4. Territorial insolvency proceedings referred to in paragraph 2 may be opened
prior to thezapening of main insolvency proceedings in accordance with paragraph 1
only:

(a) where insolvency proceedings under paragraph 1 cannot be opened
because of the conditions laid down by the law of the Member State within the territory

of which the centre of the debtor's main interests is situated; or

(b) where the opening of territorial insolvency proceedings is requested by a

creditor who has his domicile, habitual residence or registered office in the Member
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State within the territory of which the establishment is situated, or whose claim arises

from the operation of that establishment.

Article 4 Law applicable

1. Save as otherwise provided in this Regulation, the law applicable to insolvency
proceedings and their effects shall be that of the Member State within the territory of
which such proceedings are opened, hereafter referred to as the "State of the opening
of proceedings".

2. The law of the State of the opeﬁfng of proceedings shall determine the

conditions for the opening of those proceedings, their conduct and their closure. It shall

determine in particular: i

(a) against which debtors/nsolveney hrbceedings may be brought on account

of their capacity; 4 ,a 4

(b) the assets which form part of trgl_é,)_.es_tate and the treatment of assets

acquired by or devolving on ‘the .debior "afte.r the opening of the insolvency
; =il

proceedings; g g,

45 ]

(c) the respectivespowers of the debtor and fﬁélliquidator;

(d) the condition@ﬁﬁer which set-offs may be invokedj;..v

(e) the effects of iﬁsolvency proceedings on current contracts to which the
debtor is party;

(f) the effects lof the ifsolvency proceedings..on proceédings brought by
individual creditors, with the exception oflawsuits pending;

(g) the iclaims®which lafe o lbe’ lodged lagainst the 'debtar's ‘estate and the
treatment of claims arising after the opening of insolvency proceedings;

(h) the rules governing the lodging, verification and admission of claims;

(i) the rules governing the distribution of proceeds from the realisation of assets,
the ranking of claims and the rights of creditors who have obtained partial satisfaction
after the opening of insolvency proceedings by virtue of a right in rem or through a

set-off;
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(j) the conditions for and the effects of closure of insolvency proceedings, in

particular by composition;

(k) creditors' rights after the closure of insolvency proceedings;

() who is to bear the costs and expenses incurred in the insolvency
proceedings;

(m) the rules relating to the voidness, voidability or unenforceability of legal acts

detrimental to all the creditors.

Article 5 Third parties' rights in rem
1. The opening of insolvency proceedings shall not.affect the rights in rem of

creditors or third parties in sespect of tangiblLe or intangible, moveable or immoveable

4

assets - both specific assets and colle'c:tiong of indefinite assets as a whole which

change from time to time - belonging to'the deI':'»to’r' which are situated within the territory

<

of another Member State at the fimg of the openingof proceedings.

’ L4
2. The rights referred to in paragrapf-1 shailf"in-particular mean:

(a) the right to dispose ofn-ass_ets or @-them disposed of and to obtain

=i

satisfaction from the proceeds of or income from those assets /in particular by virtue of

a lien or a mortgage;

(b) the exclusive right to have a claim met, in particular a right guaranteed by a
lien in respect of the claim or'by-assignment of the‘claim by way of a guarantee;

(c) the right to demand the asséts from, ‘and/or te‘require restitution by, anyone
having possession or use of them contrary to the wishes'of the party so'entitled;

(d) a'rightin rem to the beneficialluse of assets.

3. The right, recorded in a public register and enforceable against third parties,
under which a right in rem within the meaning of paragraph 1 may be obtained, shall be
considered a right in rem.

4. Paragraph 1 shall not preclude actions for voidness, voidability or

unenforceability as referred to in Article 4(2)(m).
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Article 6 Set-off
1. The opening of insolvency proceedings shall not affect the right of creditors to
demand the set-off of their claims against the claims of the debtor, where such a set-off

is permitted by the law applicable to the insolvent debtor's claim.

2. Paragraph 1 shall not preclude actions for voidness, voidability or

unenforceability as referred to in Article 4(2)(m).

Article 7 Reservation of title

1. The opening of insolvency prooeedthgs against the purchaser of an asset shall
not affect the seller's rights based«on a reservation of title where at the time of the
opening of proceedings the asset.is situated ;J«/ithin the territory of a Member State other

than the State of opening of proceédings. -

_—

2. The opening of insolyency prOCeedirw"gs‘égainst the seller of an asset, after
delivery of the asset, shall not gonstitute grour{ag. for rescinding or terminating the sale
and shall not prevent the purchaser from.acquiﬁ'.a*g.,title where at the time of the opening
of proceedings the asset sold is si"turat-ed withiné%heié?'ﬂterritory of a Member State other

than the State of the opening of proceedings:

3. Paragraphs 1 and 2 Shall-not preclude actions foi’\{bidness, voidability or

unenforceability as referred '_to in Article 4(2)(m).

Article 8 Contracts relating {to.immoveable property
The effects of insolvency proceedings on a contraet conferring thearight to acquire
or make use,of immoveable property shall be'governed solely by the law of the Member

State within the territory of which the immoveable property is situated.

Article 9 Payment systems and financial markets
1. Without prejudice to Article 5, the effects of insolvency proceedings on the

rights and obligations of the parties to a payment or settlement system or to a financial
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market shall be governed solely by the law of the Member State applicable to that
system or market.

2. Paragraph 1 shall not preclude any action for voidness, voidability or
unenforceability which may be taken to set aside payments or transactions under the

law applicable to the relevant payment system or financial market.

Article 10 Contracts of employment
The effects of insolvency proeeedings on employment contracts and relationships
shall be governed solely by the law _of the Member State applicable to the contract of

employment.

Article 11 Effects on rights subject to regivstratiglr.il

The effects of insolvency proceedings orﬁfi‘p the rights of the debtor in immoveable
property, a ship or an aircrait subject <o re.g;'i_stretion in a public register shall be
determined by the law of the Member State unéér_ﬂthe authority of which the register is
kept. = T'“

o]
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Article 12 Community pétéhts and trade marks
For the purposes of this Regulation, a Community patent, a Community trade mark
or any other similar right established by Community law may be included only in the

proceedings referred to.in Article 3(1).

Article 13 Detrimental acts

Article 4(2)(m) shall not apply where the person who benefited from an act
detrimental to all the creditors provides proof that:

- the said act is subject to the law of a Member State other than that of the State of
the opening of proceedings, and

- that law does not allow any means of challenging that act in the relevant case.
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Article 14 Protection of third-party purchasers
Where, by an act concluded after the opening of insolvency proceedings, the

debtor disposes, for consideration, of:
- an immoveable asset, or
- a ship or an aircraft subject to registration in a public register, or

- securities whose existence presupposes registration in a register laid down by
law, the validity of that act shall be governed by the.law of the State within the territory

of which the immoveable asset is'situated or under therauthority of which the register is

kept. . 4

Article 15 Effects of insolveney proceedings th lawsuits pending

4

The effects of insolvengy proceedihgs orié lawsuit pending concerning an asset

or a right of which the debtorhas been"divestéd shall be governed solely by the law of

<

the Member State in which thatdawsuit is pendirn'g. ;
\ Jt—'_ |

- 22244

CHAPTER Il

RECOGNlTION-bF INSOLVENEY PROCEEDINGS

Article 16 Principle

1. Any judgment opening‘insolvency proceedings, handed down by a court of a
Member State which'has:jurisdiction pursuant to-Article3'shalllbe recognised in all the
other Member States from the time that it becomes efféetive in the Staté.of the opening

of proceedings.

This rule shall also apply where, on account of his capacity, insolvency

proceedings cannot be brought against the debtor in other Member States.

2. Recognition of the proceedings referred to in Article 3(1) shall not preclude the
opening of the proceedings referred to in Article 3(2) by a court in another Member
State. The latter proceedings shall be secondary insolvency proceedings within the

meaning of Chapter Il
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Article 17 Effects of recognition

1. The judgment opening the proceedings referred to in Article 3(1) shall, with no
further formalities, produce the same effects in any other Member State as under this
law of the State of the opening of proceedings, unless this Regulation provides
otherwise and as long as no proceedings referred to in Article 3(2) are opened in that

other Member State.

2. The effects of the proceedings referred to in Article 3(2) may not be challenged
in other Member States. Any restriction of the Creditors' rights, in particular a stay or
discharge, shall produce effegiswvis-a-vis assets situated-within the territory of another

Member State only in the case of.ihose creditors who have given their consent.

i
Article 18 Powers of the liquidator, o
1. The liquidator appointed by a court V\'ijwich has jurisdiction pursuant to Article
3(1) may exercise all the ‘powers conferred on h_jm py the law of the State of the
opening of proceedings in another Member "‘éﬁa_tg, as long as no other insolvency
proceedings have been opened thele nor any pf'éT'ééﬁ!\'/ation measure to the contrary has
been taken there further to a requestforthe opéﬁ:i'hé of insolvency proceedings in that

State. He may in partlcuiarqtemeve—theudebteﬁs -assets from the terrltory of the Member

State in which they are sﬂua‘ted subject to Articles 5 and 7.

2. The liquidator appomted by a court which has JUFISCiiCtiOﬂ pursuant to Article
3(2) may in any otherr Member State claim | through the courts or out of court that
moveable propertywas removed from the territory of the State of the opening of
proceedings! to’ the i tewritory Jof that- other Member ‘State after’ the.0pening of the
insolvency proceedings. He may also bring any action to set aside which is in the

interests of the creditors.

3. In exercising his powers, the liquidator shall comply with the law of the Member
State within the territory of which he intends to take action, in particular with regard to
procedures for the realisation of assets. Those powers may not include coercive

measures or the right to rule on legal proceedings or disputes.
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Article 19 Proof of the liquidator's appointment

The liquidator's appointment shall be evidenced by a certified copy of the original
decision appointing him or by any other certificate issued by the court which has
jurisdiction. A translation into the official language or one of the official languages of the
Member State within the territory of which he intends to act may be required. No

legalisation or other similar formality shall be required.

Article 20 Return and imputation

1. A creditor who, after the*opening of the proceedings. referred to in Article 3(1)
obtains by any means, in pagticular through ém‘orcement, total or partial satisfaction of
his claim on the assets belonging to the deb‘to"r' situated within the territory of another
Member State, shall return what he has' obtairw"f?d*.to the liquidator, subject to Articles 5

and 7.

2. In order to ensure equal treatment of Crédito_rs a creditor who has, in the course
of insolvency proceedings, obtained-a dividend Jzz_aﬁfs claim shall share in distributions
made in other proceedings only whete creditors of the same ranking or category have,

in those other proceedings; obtained-an-equivalentdividenc:

Article 21 Publication

1. The liquidator may request that notice.of the judgment epening insolvency
proceedings and, where appropriate, the'decision appointing him, be published in any
other Member State in/@ccordance!with the publication procedures provided for in that
State. Such publication shall also specify the liquidator appointed and whether the

jurisdiction rule applied is that pursuant to Article 3(1) or Article 3(2).
2. However, any Member State within the territory of which the debtor has an
establishment may require mandatory publication. In such cases, the liquidator or any

authority empowered to that effect in the Member State where the proceedings referred
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to in Article 3(1) are opened shall take all necessary measures to ensure such

publication.

Article 22 Registration in a public register
1. The liquidator may request that the judgment opening the proceedings referred
to in Article 3(1) be registered in the land register, the trade register and any other

public register kept in the other Member States.

2. However, any Member State may require‘tnandatory registration. In such cases,
the liquidator or any authority empowered {0 that effect In the Member State where the

proceedings referred to in Adicle 8(1) have been opened shall take all necessary

measures to ensure such registration. )

_—

Article 23 Costs " )
The costs of the publication and tegistration‘provided for in Articles 21 and 22
shall be regarded as costs and expense's incurféaﬂi.n the proceedings.
4 ey 7"1:4

iij
by
4

Article 24 Honouring of an obligati;J-r-]Jt»o a debtorls

1. Where an obligaﬁo;r; has been honoured in a Membef Stéte for the benefit of a
debtor who is subject to insolvency proceedings opened in another Member State,
when it should have been’ honoured for thé.'benefit of the liquidator in those
proceedings, the personthonouring the obligation shall be deemed fo have discharged

it if he was unaware of the opening of praceedings.

2. Where such am obligationgis henoured hefore (the publication provided for in
Article 21 has been effected, the person honouring the obligation shall be presumed, in
the absence of proof to the contrary, to have been unaware of the opening of
insolvency proceedings; where the obligation is honoured after such publication has
been effected, the person honouring the obligation shall be presumed, in the absence

of proof to the contrary, to have been aware of the opening of proceedings.
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Article 25 Recognition and enforceability of other judgments

1. Judgments handed down by a court whose judgment concerning the opening
of proceedings is recognised in accordance with Article 16 and which concern the
course and closure of insolvency proceedings, and compositions approved by that
court shall also be recognised with no further formalities. Such judgments shall be
enforced in accordance with Articles 31 to 51, with the exception of Article 34(2), of the
Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and

Commercial Matters, as amended by the Conventions of Accession to this Convention.

The first subparagraph shall-also apply to judgments deriving directly from the
insolvency proceedings and whieh are closely linked with them, even if they were

handed down by another courls \

The first subparagraph shall” also Vappfy ‘to judgments relating to preservation

_—

measures taken after the request for the opening of insolvency proceedings.
4

2. The recognition and enforcement of juiﬂgm_ents other than those referred to in
paragraph 1 shall be governed by the Qonvenﬁfi}p_referred to in paragraph 1, provided
that that Convention is applicable. S 2

3. The Member States shall fiot be obligedf'-fo':Fe‘cognise_ or enforce a judgment
referred to in paragraph “t=which=might-resuit=in a'limitation—ro'f personal freedom or

postal secrecy.

Article 26 (6) Public policy

Any Member State may refuse to recognise insalvency proceedings opened in
another Member State‘or to enforce (a judgment handed down lin the ‘context of such
proceedings ‘where the effects of such recognition or enforcement would be manifestly
contrary to that State's public policy, in particular its fundamental principles or the

constitutional rights and liberties of the individual.
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CHAPTER Il
SECONDARY INSOLVENCY PROCEEDINGS

Article 27 Opening of proceedings

The opening of the proceedings referred to in Article 3(1) by a court of a Member
State and which is recognised in another Member State (main proceedings) shall
permit the opening in that other Member State, a court of which has jurisdiction
pursuant to Article 3(2), of secaondary insolvencybroceedings without the debtor's
insolvency being examined in«that other ‘State.Ineselatter proceedings must be
among the proceedings listed inAnnex B. Their effects shall be restricted to the assets

of the debtor situated within theftersitory of that other Member State.

Article 28 Applicable law : ‘

Save as otherwise provided in t_,hig Regdié{_t_jo}r_), the law applicable to secondary
proceedings shall be that of the Mgmber été]-t_g within the territory of which the
secondary proceedings are opened: - 2l

o]
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Article 29 Right to requésft the opening of proceedings
The opening of seconqéry proceedings may be requested by:
(a) the liquidator in the majnyproceedings;
(b) any other person or_authority empowered to request the lopening of insolvency

proceedings under the law of the Member State within the territory of which the opening

of secondary proceedings is requested.

Article 30 Advance payment of costs and expenses
Where the law of the Member State in which the opening of secondary
proceedings is requested requires that the debtor's assets be sufficient to cover in

whole or in part the costs and expenses of the proceedings, the court may, when it
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receives such a request, require the applicant to make an advance payment of costs or

to provide appropriate security.

Article 31 Duty to cooperate and communicate information

1. Subject to the rules restricting the communication of information, the liquidator in
the main proceedings and the liquidators in the secondary proceedings shall be duty
bound to communicate information to each other. They shall immediately communicate
any information which may be relevant to the othersproceedings, in particular the
progress made in lodging andwerifying claims and all'measures aimed at terminating

the proceedings.

2. Subject to the rules applicable to eacih of the proceedings, the liquidator in the
main proceedings and the liquidators in thé "éecondary proceedings shall be duty

_—

bound to cooperate with each other. "';‘ 4
3. The liquidator in the secondary p_roceed_i'q_gs_shal! give the liquidator in the main
proceedings an early opportunity: of submittiné.rbnoposals on the liquidation or use of

e id 44
-

the assets in the secondary proceedings. —

o]
8 J oy
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Article 32 Exercise of crédifors' rights

1. Any creditor may lodge his claim'in‘the'main proceedings and in any secondary

proceedings.

2. The liquidators inithe_main and any secondary proceedingsgshall lodge in other
proceedings claims which have already been lodged insthe proceedings for which they
were appointed,providedthat the interests, of creditors in the latter proceedings are
served thereby, subject to the right of creditors to oppose that or to withdraw the

lodgement of their claims where the law applicable so provides.
3. The liquidator in the main or secondary proceedings shall be empowered to

participate in other proceedings on the same basis as a creditor, in particular by

attending creditors' meetings.
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Article 33 Stay of liquidation

1. The court, which opened the secondary proceedings, shall stay the process of
liquidation in whole or in part on receipt of a request from the liquidator in the main
proceedings, provided that in that event it may require the liquidator in the main
proceedings to take any suitable measure to guarantee the interests of the creditors in
the secondary proceedings and of individual classes of creditors. Such a request from
the liquidator may be rejected only if it isimanifestly of no interest to the creditors in the
main proceedings. Such a stay of the process oldliguidation may be ordered for up to

three months. It may be continued or renewed for similar. periods.

2. The court referred to in paragraph 1| shall terminate the stay of the process of
liquidation: \

- at the request of the liquidator/in‘the main proceedings,

_—

- of its own motion, at the request of a '(3reditor or at the request of the liquidator
in the secondary proceedings ifithat measure ’rtfgllqnger appears justified, in particular,

by the interests of creditors in‘the mainproceedﬁg{gs or in the secondary proceedings.

42 44

45 ]

Article 34 Measures ending secondary ihsolvency proceedings .

1. Where the Iaw ~applicable to secondary proceéd[hgs allows for such
proceedings to be closed '_vvithout liguidation by a rescue plan, a composition or a
comparable measure, the liquidator in the main, proceedings shall be empowered to

propose such a medasure himself,

Closure of the secondary proceedings by a measure referred, to in the first
subparagraph shall notibecome final without the consent of the liquidator in the main
proceedings; failing his agreement, however, it may become final if the financial
interests of the creditors in the main proceedings are not affected by the measure

proposed.

2. Any restriction of creditors' rights arising from a measure referred to in

paragraph 1 which is proposed in secondary proceedings, such as a stay of payment
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or discharge of debt, may not have effect in respect of the debtor's assets not covered

by those proceedings without the consent of all the creditors having an interest.

3. During a stay of the process of liquidation ordered pursuant to Article 33, only
the liquidator in the main proceedings or the debtor, with the former's consent, may
propose measures laid down in paragraph 1 of this Article in the secondary
proceedings; no other proposal for such a measure shall be put to the vote or

approved.

Article 35 Assets remaining in-the secondary proceedings

If by the liquidation of assgis'insthe secondary proceedings it is possible to meet
all claims allowed under these proceediﬁ]gs, the liquidator appointed in those
proceedings shall immediately transfer any assets remaining to the liquidator in the
main proceedings. ; : i

Article 36 Subsequent opening of the main proée’é_dings

Where the proceedings referred o in Article 3(1) are opened following the opening

te)

of the proceedings referred to.in Ar'ti’cle"3(2) in another Member State, Articles 31 to 35
shall apply to those opéerea-first-in-so-far-as the progress: of 'lthose proceedings so

permits.

Article 37(7) Conversion of earlier proceedings

The liquidator in the main proceedings may request that proceedings listed in
Annex A previously opened in another.Member State 'be converted. intor winding-up
proceedings" if this proves to be in the interests of the creditors in the main

proceedings.

The court with jurisdiction under Article 3(2) shall order conversion into one of the

proceedings listed in Annex B.
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Article 38 Preservation measures

Where the court of a Member State which has jurisdiction pursuant to Article 3(1)
appoints a temporary administrator in order to ensure the preservation of the debtor's
assets, that temporary administrator shall be empowered to request any measures to
secure and preserve any of the debtor's assets situated in another Member State,
provided for under the law of that State, for the period between the request for the

opening of insolvency proceedings and the judgment opening the proceedings.

CHARTER IV

PROVISION OF INFORMATFION FOR CREDITORS AND LODGEMENT
OF THEIR CLAIMS

Article 39 Right to lodge claims _

Any creditor who has#his habitual residénoe,_ domicile or registered office in a
Member State other than the State of the opeﬁf‘rjr‘rlgm of proceedings, including the tax
authorities and social security ‘authorities: of Méi*nia:er States, shall have the right to

lodge claims in the insolvency proceedings in wrj.tin"g;.. .

Article 40 Duty to inform Creditors

1. As soon as insolvenby proceedings are opened in a Member State, the court of
that State having jurisdiction or the liguidator appointed. by it shall"immediately inform
known creditors wha'have their habitual residences, domiciles or registered offices in

the other Membér States!

2. Thatinformation, provided by an individual notice, shall in particular include
time limits, the penalties laid down in regard to those time limits, the body or authority
empowered to accept the lodgement of claims and the other measures laid down. Such
notice shall also indicate whether creditors whose claims are preferential or secured in

rem need lodge their claims.
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Article 41Content of the lodgement of a claim

A creditor shall send copies of supporting documents, if any, and shall indicate
the nature of the claim, the date on which it arose and its amount, as well as whether he
alleges preference, security in rem or a reservation of title in respect of the claim and

what assets are covered by the guarantee he is invoking.

Article 42 Languages

1. The information provided for in Article#40" shall be provided in the official
language or one of the officiallanguages of the State-of-the opening of proceedings.
For that purpose a form shall be.used bearing the heading "Invitation to lodge a claim.
Time limits to be observed".n all the offi{:ial languages of the institutions of the

European Union. e

_—

2. Any creditor who has his habitual resitalemce, domicile or registered office in a
Member State other than the State of_lth_e operﬁjh}g Q_f proceedings may lodge his claim
in the official language or oneof the offi_éial Ian'gjj{a_g-es of that other State. In that event,
however, the lodgement of his claim.shall bear t@é}éading "Lodgement of claim" in the
official language or one of the -efficial Ianguéée'é: -of the State of the opening of
proceedings. In addition,;he_ma;Lbe_nequLLed_Lo, provide—2a trénslation into the official

language or one of the offietal languages of the State of the opeﬁing of proceedings.

CHAPTER V,
TRANSITIONAL AND FINAL PROVISIONS

Article 43 Applicability in time

The provisions of this Regulation shall apply only to insolvency proceedings
opened after its entry into force. Acts done by a debtor before the entry into force of
this Regulation shall continue to be governed by the law which was applicable to them

at the time they were done.
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Article 44 Relationship to Conventions
1. After its entry into force, this Regulation replaces, in respect of the matters
referred to therein, in the relations between Member States, the Conventions concluded

between two or more Member States, in particular:

(a) the Convention between Belgium and France on Jurisdiction and the Validity
and Enforcement of Judgments, Arbitration Awards and Authentic Instruments, signed

at Paris on 8 July 1899;

(b) the Convention between Belgium and. Ausiria on Bankruptcy, Winding-up,
Arrangements, Compositions ane"Suspension of Payments (with Additional Protocol of
13 June 1973), signed at Brussels a6 July 1969;

(c) the Convention doetween Belgiltlbm and the Netherlands on Territorial
Jurisdiction, Bankruptcy andgthe Validity anoﬁL Enforcement. of Judgments, Arbitration
Awards and Authentic Instruments, signed: at E_E}ussels on 28 March 1925;

(d) the Treaty between” Germany an'S',f.Aqstria on Bankruptcy, Winding-up,
Arrangements and Compositions, signed-at Vie."r;ria on 25 May 1979;

(e) the Convention betweerﬂi"rFr-ance ané&ﬁstria on Jurisdiction, Recognition

and Enforcement of Judgments on Bankruptey, signed at \lienna-on 27 February 1979;

(f) the Conventio';n‘:between France and lItaly on the Er{fgifcement of Judgments

in Civil and Commercial Ma}ters, signedat Rome on 3 June 1930;

(g) the Convention between lItaly and@Austria on Bankruptcy, Winding-up,

Arrangements and Compositions; signed at|Rome on 12 July 1977;

(h) the Convention between the fKingdom of the Netherlands apnd the Federal
Republic ofGermany on the Mutual Recognition and Enforcement ofydudgments and
other Enforceable Instruments in Civil and Commercial Matters, signed at The Hague

on 30 August 1962;
(i) the Convention between the United Kingdom and the Kingdom of Belgium
providing for the Reciprocal Enforcement of Judgments in Civil and Commercial

Matters, with Protocol, signed at Brussels on 2 May 1934;
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(j) the Convention between Denmark, Finland, Norway, Sweden and Iceland on

Bankruptcy, signed at Copenhagen on 7 November 1933;

(k) the European Convention on Certain International Aspects of Bankruptcy,

signed at Istanbul on 5 June 1990.

2. The Conventions referred to in paragraph 1 shall continue to have effect with

regard to proceedings opened before the entry into force of this Regulation.
3. This Regulation shall not apply:

(a) in any Member State, to the extent thalitissifreconcilable with the obligations
-t
arising in relation to bankruptcy from-a convention-concluded by that State with one or

more third countries before thes€ntpyinto force of this Regulation;

(b) in the United Kingdom of Great éritain and Northern Ireland, to the extent

4

that is irreconcilable with the obligatioh§ arIgi'ng in relation to bankruptcy and the

winding-up of insolvent companiés ffrom anysarrangements with the Commonwealth

<

existing at the time this Regulation enters into force:

Article 45 Amendment of the Annexés —

The Council, acting by qualifiea rhéjority on the initiative of one of its members or

on a proposal from the Commission, may amend the Annexes.‘{'_.'

Article 46 Reports

No later than "_June 2012,“and ‘every five Yyears' thereafter,'the Commission shall
present to_the European Parliament, the Council ‘and the Economic and Social
Committee a report 'on the applicationtof ‘this Regulation..’ The Ureport shall be

accompanied if need be by a proposal for adaptation of this Regulation.

Article 47 Entry into force
This Regulation shall enter into force on 31 May 2002.

This Regulation shall be binding in its entirety and directly applicable in the

Member States in accordance with the Treaty establishing the European Community.
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