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# # 4986275434 : MAJOR LAWS
KEYWORDS : TRUST / CAPITAL MARKET / INTENTION OF EVASIVE PERFORMANCE

PUCHONG TEERANUNTARAPORN : LEGAL PROBLEMS OF THE TRUST FOR
TRANSACTIONS IN CAPITAL MARKET ACT B.E.2550: A CASE STUDY OF
CREATION OF TRUST BY INTENTION OF EVASIVE PERFORMANCE. ADVISOR :
ASSSISTANT PROFESSOR SANANKORN SOTHIPHAN, DR.JUR., 238 pp.

Trust for Transactions in Capital Market Act B.E. 2550, the debtor may use a trust
for evasive performance. The debtor who creates the trust will entrust the properties to a
trustee to manage and submit to the beneficiary. Since the properties conveyance must be
made to the trustee while the debtor is also able to be the beneficiary, the creditor of trust’'s
settlor has no right for the compulsory performance of the debtor’s properties entrusted to
the trust because of the properties’ non-ownership of debtor. Therefore, the trust becomes
the way for the debtor to trickily defraud the creditor. Although Trust Act indicates that the
trust’s settlor must be a listed public company on the Stock Exchange and the trustee must

be approved by the government section, the fraudulence of debtor can occur.

However, when considering the content of trust contract, it found that using the trust
for evasive performance comprised 2 defects included the objective of contract expressed
manifestly illicit and internal intention differed from expressed intention including the
declaration of perverse intention. Although Thai law could provide a remedy for the creditor
by claiming the void and cancellation of fraudulent act, it was appropriate for the problems of
general contracts only. According to the case study in UK, USA and Japan, it revealed that
the resolution approaches of Japan most effectively corresponded to the system of Thai law
by adding the principles of the cancellation of fraudulent act with the consideration of the
beneficiary’s good faith as well as determining the exceptions for considering the trustee’s
good faith. However, the law amendment could affect the honest beneficiary; therefore, the
measure in screening the beneficiary of trust’s settlor should be created instead.

Field of Study : LAWS Student’s Signature

Academic Year : 2008 Advisor's Signature
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*Paul Todd and Sarah Lowrie, Textbook on Trusts,5th Edition(Aldine Place

London: Blackstone Press Limited, 2000), p. 76.

“Turner v. Turner 1983 WL 216274 (Ch D), [1983] 2 All E.R. 745, [1984] Ch. 100,
[1983] 3 W.L.R. 896, (1984) 81 L.S.G. 282, (1983) 127 S.J. 842 Chancery Division 1
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*Ibid., p. 176.

*'D.J. Hayton, The Law of Trusts, p. 14.

. George T. Bogert, Trusts, p. 180.
** Philip Pettit, Equity And The Law of Trust, p. 232.

bid., p. 233.

* Insolvency Act 1986 section 423. Transactions defrauding creditors

This section relates to transactions entered into at an under- value; and a person

enters such a transaction with another person if -
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(a) he makes a gift to the other person or he otherwise enters into a transaction with
the other on terms that provide for him to receive no consideration;

(b) he enters into a transaction with the other in consideration of marriage; or

(c) he enters into a transaction with the other for a consideration the value of which,
in money or money's worth, is significantly less than the value, in money or
money's worth, of the consideration provided by himself.

(2) Where a person has entered into such a transaction, the court may, if satisfied

under the next subsection, make such order as it thinks fit for -

(a) restoring the position to what it would have been if the transaction had not been
entered into, and

(b) protecting the interests of persons who are victims of the transaction.

(3) In the case of a person entering into such a transaction, an order shall only be

made if the court is satisfied that it was entered into by him for the purposes -

(a) of putting assets beyond the reach of a person who is making, or may at some
time make, a claim against him, or

(b) of otherwise prejudicing the interest of such a person in relation to the claim
which he is making or may make

(4) In this section "the court" means the High Court or —

(a) if the person entering into the transaction in an individual, any other court which
would have jurisdiction in relation to a bankruptcy petition relating to him;

(b) if that person is a body capable of being wound up under Part IV or V of this Act,
any other court having jurisdiction to wind it up.

(5) In relation to a transaction at an undervalue, references here and below to a
victim of the transaction are to a person who is, or is capable of being, prejudiced
by it; and in the following two sections the persons entering into the transaction is

referred to as "the debtor".
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* Law of Property Act 1925 section 172. Voluntary conveyances to defraud
creditors voidable.-

(1)Save as provided in this section, every conveyance of property, made whether
before or after the commencement of this Act, with intent to defraud creditors, shall
be voidable, at the instance of any person thereby prejudiced.

(2) This section does not affect the operation of a disentailing assurance, or the law of
bankruptcy for the time being in force.

(3) This section does not extend to any estate or interest in property conveyed for
valuable consideration and in good faith or upon good consideration and in good

faith to any person not having, at the time of the conveyance, notice of the intent to

defraud creditors.
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** Takashi Matsumoto, “Trusts,” Doing Business in Japan 3 (1991):11 10-9.
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>l<Trust Act 1922 Article 1 The trust within the meaning of the Law shall signify to

transfer or otherwise dispose of a property right and cause another person to administer

or dispose of the property in accordance with a specific purpose

** Article 10 Any person who is debarred by law from holding a certain property

right shall not, as a beneficiary of a trust, enjoy the same benefits as are derived from

holding such right.
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* Article 11 No trust shall be created, making it its principal object to cause acts

of litigation to be done.
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>l<Article 12 In case where an obligor has created a trust, knowing it to be
prejudicial to his obligee, the obligee may exercise the right of avoidance provided for in
Article 242 paragraph 1 of the Civil Code, even if the trustee be bona fide.

The avoidance made pursuant to the provisions of the preceding paragraph
shall not affect the benefits which the beneficiary shall have already received, provided
however, that this shall not apply where the obligation in favor of the beneficiary is not
yet due, or where the beneficiary knew, or did not know through gross negligence, at the
time the beneficiary received the benefits, the fact that it would be prejudicial to the

obligee.
** Civil Code Article 424 An obligee may demand the court to rescind any
juristic act which an obligor commits knowing that it will prejudice the obligee; provided,

however, that, this shall not apply to the cases where any person who benefits from such
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act, or any person who succeeds to such benefit, did not know, at the time of such act
or succession, the fact that the obligee is to be prejudiced.
The provision of the preceding paragraph shall not apply to a juristic act with a

subject other than property rights.
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