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In an inte lity due to their structure

which is absent in ¢ nce to do any action which is

regarded as a unilateral [i ; statel This wnil: right cc es'from an own interest of states. If
any state infringes , ¢ slatés, that infringing State, shall-be re sible to the result caused
by its action. In this 5, caountanme es shs e Qna. g g neasures which enables the

responsible state

This diﬁsan g | Unlermeasures taken by a slate

other than an injuredi€tate i order to understand its ols, background, principle, conditions and
limitations. This will lead tg¥ihe M of the ¢ ermeasures py @ state other than an injured
el B

slate for the interest of lke inte ti-::na!ﬂ ) .

As to the finding ©f this reseal ™ he counlermeasures by a state other than an
injured state is accepted in both c@ : gs as racnized by the jurisprudence of the
‘ gs on responsibility of states under that
the right of a stmﬁath an an injured stal ttack, T Acur the collective interest
lonethele wcoding conditions on
applying of that m Bﬁlm in p C lic der the draft articles on responsibility of
states are not cl \ nough for a lawful exemption measure on the appli ) countermeasures which

international court, which has bee COns
the purpose

generally empower or‘ ageinjured state to do so. Although lhe use of countermeasures by a state other

paan mmrmmm =

cnil interest of the group and/or collective interest of the international community as a whole,

Q ﬁmculaﬂy in an event that a mechanism a‘ﬂ mulhlalera1 level is nmmanth_.r executed.
developed for more clanty,
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""Omer Yousif Elagab, The Legality of Non-forcible Counter-measures in International Law, p.38.

2 Marjorie Whiteman, Digest of International Law (Washinton DC: Department.of State, 1971), p.

320.

'* Omer Yousif Elagab, The Legality of Non-forcible Counter-measures in International Law, pp.

12-13, 35-36 and 41.
“* Air Service Agreement of 27 March 1946 (United State v. France), U.N.R.LAA., Vol. XVII
(1979), p. 416.
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p 35.
** International Court of Justice Report (1980), p. 3.
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32

: Tianndeiduenes Ago ﬁﬂ’]mu@ﬁi'ﬂﬁﬂ?zﬁu Article 30 : Legitimate application of a sanction
“The international wrongfulness of an act not in conformity with what would otherwise be
required of a State by virtue of an international obligation towards another State is precluded if the act
was committed as the'legitimate application of a sanction against that other State, in consequence of an
internationally wrongful act committed by that other State” in Yearbook of International Law Commission
1979, volill (part 1), p.55.

31

Roberto Ago, Eighth report on-state responsibility: Document A/CN.4/318 and add. 1-4,

Yearbook of International law commission, 1979.p.39 para 79. and James Crawford, The International

Law.Commission’s Articles on State Responsibility: Introduction, Text and Commentaries. Cambridge:

Cambridge University Press, 2002.p. 282.
% Article 30 (first reading : 1996 ) : Countermeasures in respect of an internationally wrongful act
“The wrongfulness of an act of a State not in conformity with an obligation of that State
towards another State is precluded if the act constitutes a measure legitimate under international law

against that other State, in consequence of an internationally wrongful act of that other State.”
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*Math Noortmann, Enforcing International Law : From Self-help to Self-contained Regimes,

p.36:

* Elizabeth Zoller, Peacetime Unilateral Remedies: An_Analysis of Countermeasures (Dobbs

Ferry, Ny : Transnatipnal Publishers, 1984), p. 137.
* Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United State of America) , Judgment (merit), I.C.J.Report (1986), p. 96, paras. 201.

* apgus Devdmil, nguanesyudnalszing, wi 39,
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" Case Concerning United States Diplomatic and. Consular Stuff in Tehran (United Staes of
America and Iran), 1.C.J.Report (1980), p. 27, para 53.
* [Case Congcerning  Gabcikovo-Nagymaros Project (Hungary v. Slovakia), Judgment,
I.C.J.Report (1997), p. 55, para. 82.
* Article.22 of Draft-Articles on Responsibility of States for Internationally Wrong Acts :
“The wrongfulness of an act of a State not in conformity with an international obligation towards

another State is precluded if and to the extent that the act constitutes a countermeasure taken against the

latter State in accordance with chapter Il of part three.”



22

]
[ %

A aa v o v
2.1.4 ARTNITAUNH ﬂﬂmgiﬂﬂLﬂﬂ\‘]ﬂﬂﬂ’]m?ﬂq?m'ﬂUIm

{ v a

anfaINIaINIATN1TAaUlAN tana1 N InaI el s N2 1T AR

| !
A

& 1 o 14 % ! v A ¥ a a 1
ﬁ')’]ﬁJMﬁJ"IﬂVLQﬂﬂ’NmﬂLL@Q wazludspuseuintsemadsinisldninsnisauntldunsnng

FnauTadaneurINA ALY 29NN 1aNe NN AL lE A9 unsn1seau s dulsun Nmsnig

2 o

WA (retorsion) NnINguTLEA(reprisal) waznzeeduldausdynyuarnisdugnaes

aundnnn (non-application of treaties and termination of treaties) TINTNILNIAINA7

¥ ¥ o o

dnssundazagluneLiaamasnismaamaanuled(selhelp) AN ANNLANANHLIBINITNILN

[ o

TrnUeraeAa0In19nseni geu IR AN ML AT LAREN19NT LN NHAINUANFINTY

1
o o

N1aIN19nauls waefNa Fasmagn1stlas iRy (self-defence) - uliazatluaauiamans
| A 1 o 1 o dl Y o o d’ 1

NIAINNTTEVReALEY (self-help) Wy wrn1sdediunea il Insn19n N1 AT LANFA9

anunsnisaeulsinnamiluiFunecsedannuiuiinge uresignidunisneulslag ldld

ANAY TIUFAAENIATANTANAN NI NAULAZANFATIAN NN ATN 9 RaL IHWA N Faris L

21.4.1 HARTNATWNAN (retorsion)

v o

Namsnieuiafiunisnaulsingsnszinvesiy@eenaifluniansesinn

[ %

Hanguaeseidnatlszmevize I M nan e llifluing (unfriendly act) sefgiinunnaiii

WFgdldnnsnisufiandanae Inenansnisuiaaliaslianmns dunisnszinfiuansaanly
duiingfoananu wideldnaduidneasidunisnszniiianguuag sz ndnetlssing a9

Han89uiLAY Arangio-Ruiz WikARsmNNssanAnizngsnNIEn19919nas liussquinsnisuian
Wlusudsznaadndeundifraraniuinaessy uldraziunigliney (reaction) fans
o dl I | 1% (=3 40 o dl o { My a
nsznd ldtean lunnessudnedssmasaaAnn® futlasnnannuinsnissananaaaaslilsina
dld a o =l 1 @y ¥ o v v o ] ]
ANWBRENIasAT LS NaIN s U sina e Bialtiaamsnasuiaaliaglunsannnaans

wmsnasnev auduFemeginssunani AN gandsie Widunannilyvadang g

1
A

TunrstiaygiAresnsTinevsluunan aduisdeunuaziialiussqinguszasdressradaum

o

| |
= % A =

NegofuEesauiuiateuresiy anvienisudaduntenssinnldiduiinsde fgaus

 Gaetano Arangio-Ruiz, Third report on state responsibility, Document A/CN.4/440 and

Add.1, Yearbook of International Law Commission (1991), vol.ll(1) ,para. 19.



23

1% % %

TanilszasAiiednaaliigasnananganisnssinmduiusedgildninsnis nasuianaslaii
S PN vt @ oA . x
neanaanAniaesigiiimneuasdineuisiseufaengunnaszwinalszsing
aglaannisldumsnisudauilunisnssininanaulfinisnseining

Wigdldumsnisuiandenisalddinisazilunisnenisinisnssinngeuvse g ungunief

a

G| o

(4 U o tdl 1 = o ==K K o Y o ] ]
ZMEN memLﬂumimaﬂmiu@ﬂwm:wwmmﬂuﬂu‘lﬁmamu\mqmﬂmm%mmu WHl I ue

o—

(%

= o ¥ o G| o dl M Yo a o o
Lﬂil’mllﬂ’]ﬁ‘l,m@’]@’]@Lﬂuﬂq?ﬂﬁ‘ﬁiVI’]Tﬂﬂﬁ‘ﬁV]iNiﬂ?Uﬂ‘)’mLZQEI‘W’IE]'Q’mﬂ’]j‘ﬂ?iﬁVl’ﬂl@\‘]ﬁﬁLﬂ’]ﬁM’]ﬂ

d9

@ v dl ¥ o [~ = o rai [ a [~ ] dl %
weild wesainnisusuduwmesnasnssyinildiduiinsuaziiunisnszinngeudoangunie
sendedszina qpiszasAraenislanansnisfnatanienanimy liduiingsie igidanune

d q v . . 4
Wie gl unnenszninisuaetienanaunela

0%

as 1 a dl Y o o 1 a
QﬁﬂW?LL@ﬁNﬂQ’]NVLNLﬂullIFIﬁ“Vlllﬂ@zimﬂuelu@\?ﬂmﬁ‘ﬂiﬁ’m\'iﬂ?ﬁfmﬁ AN

(M) nAsEENYANAL F89 laTURN AV BananaU AN 9 FNY A

a9

ﬂmqmuﬁﬂizﬁqm@@f;ﬂiiﬁgéﬂizﬁqmivlﬂLﬂuﬁmﬂﬁu%mm iauanspanliinelasanis
NITNIAINGY w’?‘@mﬂ@mzﬁummﬁuﬁuﬁﬂumﬁqm'mmmm"uL@ﬂﬁmiiwmmm@aiﬂLﬂu
sEAUgLNA

(1) N1338FUAMNANAUTNINTYA Lﬁ@mmzﬁ”mﬁuﬁiwdw”gisi

dl 9 dl o o [ o a o dl @ ¥ d‘ as as 1 A Qd‘ =
T1UTU ?ﬁﬁuﬂ’ﬂqﬂﬁ‘:ﬁuﬂ'J"IﬁJ@NWHﬁV]’Nﬂ'}?W”lﬁlﬂU’ﬂﬂﬁ‘ﬁﬂux‘iﬂiﬂ Lu@\immﬂnmamummmm

yaal ¥

pNdNRusiuiTIadliludianssuaaailseina udluanzimaaiuuiniaenliiailiieseanis

1
ISP o A v

1dnilyunaulinalaniseiy analiussguamaziladilyunfisessdninasadaisnis

1 A a 1 ] o o o U a =1 al =3
19991M19N"3Y A NN seniaz s saiuisazn liinaANRsLATLAL N
(A) NTFRARINANTUSNIINATYA NsnaLli luAne s tazAda iy

NM97923UAMNANAUTNIINITYE UANAINAUATNANITAAAIINANAUENIINITYAAzIAAAIN

1
e Y .

anunasainiaeusizauan unasniniinge lieawd lariuld lussuznadudu daunsssiu

1 v
ANNANAUENINN I Az dun99eiudingamau

* \ o Ny = P 2o | = Py = ,
'ﬂEINiﬁ‘ﬂﬂ N‘U'ﬂﬂﬂLﬂﬁl\iiumq\?WqHQ']f] Nr]ﬁ]?ﬂf]?l,l.ﬂ@']Lﬂu@quﬂu\ﬂlﬂ\ﬂﬂqm?ﬂqiﬁ]ﬂuimﬂ')ﬁﬁﬁ‘ﬂvlm

atlsfinunislduinsnisuian lldne linailymaaniuinesdy duiunisdluiuansalsznang
sz (responsibility for a wrongful act) asaInuIATN1TuiaduNInTN1INTuN e lFnsen1e9nns
#aNTUIENINUsINA (international commitment) 11s/g Denis Alland, “Countermeasures of General

Interest,” European Journal of International Law 3 (2002): p.1221.




1 1
A A

() mﬁu%ﬁnmmmmnmn”ﬂ ngﬁu%ﬁﬂmmmm{g@uwm

Uszdnag i Fgaeenuld lugruniiuyanailidfialssoun (persona non  grata) Tned

[nfwsiasliimnualunisdulaiu vseerafinanngAnssuaesinnisyagiuesningAnssy

a

dulimunzan 1w ansnsssndeyanesigiiy s

o a a % o

(a) AN2ASLANTNIIAN A (Boycott) {luAng1e93gynighaznazsin

1 ' 1
aa

v dll v = o = 1o ¥ o @ v K| = = !
1@ RNAINT ZQ‘V]ﬁ‘VI'Qt'V]WV?@iNV]’]ﬂ’]?ﬂ’HI’]EIﬂ‘]J?ﬁSLﬂ 2 ﬂ1® AINIATNITNNTENUNTEIND UMD

|
o

ﬂ@L@ﬂﬂ]‘Lﬁ’]u')uN’m IﬂﬁlL'ﬂ‘W’TﬁM"lﬂvg ONALNATNANATIAY Lﬂ‘hﬁﬁﬁﬁ@ﬂﬁ\iwqﬂ’]iﬁfﬂﬂﬂﬁlﬁ(ﬁ

49

26 ¥ s p
Hlﬂj}ﬂ’]mﬁ‘ﬂ"l?ﬂqqﬂ’]m? quN@I TIANNA 'VJ?J?’]E»L@@@ZN @uﬁ’]@ﬂtﬂ@ﬂiiﬂﬂmqﬁLLﬂ@uVHI‘V]

4.9

{lq L@ﬂfﬁﬂﬁgﬁ@dﬁ%@ﬂﬁ
(R) AT HRUAHILLAY WIWANNIRINIIWINNANNTDN F T9aznin

TWignsesnisgnailadelunisfiissegidaunutlasionzess

1 v

1 da/ ¥ ¥ o | < ¥ 0O =KX KR 9 o Ao o ¥
WAYNUNT I LIRTNATLA ARt e k ﬂmmmmmm@gﬂwumﬁuﬂm

99

vnnavesausdnyyn nRulegiazia Wisdiuiugaziiaiusnsiidenaliiinaniuiin

al
LAEILRN

yoA

AN LANFNAITL AT ATE NI AT U AN T UNIRTNN IR AL AR AD

Yo = A : ° o .2 e 1R o o
quﬁ‘ﬂqﬂl’ﬂ@’]Lﬂunq?LL@@\‘]@@ﬂﬂ\?WQWNVLNW@SL@mﬂﬂ']?ﬂ?:ﬁVHm@\‘] ﬁﬂuWﬂuuLL@ﬁﬂﬁNﬂ\‘]ﬂuLﬂu

49

o

dlq o o e o L] dld o & d‘ 4
mmmimmﬂgmmﬂummmmu LLG]@’]%?UN’]M?W‘I?W@‘UIMLﬂuﬂ’]iﬂﬁ‘zﬂfmﬂ’lmQﬂi‘t@\‘IﬁLW’ﬂiﬁ

3 v
a

o Ao guva = & =~ = Ao X o oo
ﬂ’]ﬁ‘ﬂ?gm’]mmqlﬂlﬂﬂﬂqq“L@ﬂuqﬂuuﬂ[ﬂ LAZLEEIENAINNLA VNN ANL REUUNIRTNITLLNAN

-

=2 | 1 G a dll = o o YA A o/ ' 9:/ '
fcwLﬂuﬂ’mmmmmiuLﬂuummﬂuumﬂuluﬂgummumm'mmmmum’mu LEANTRTNNT

peulmdunisduieAuiie IR TRnuiusnstissudatlseinAnungrang
2.1.4.2,. HARINAIWILEA (reprisal)

YRTNTuALEALTWNNINFENN a3y 21 Inevialuuntsnszinuie 14

=S

Lﬁmmi@mmm’mﬁwmﬁwﬁmmmmiﬁ@lﬁlﬁmm’mmem@ﬁgﬁ@mimﬁuﬁmﬁﬁ &an

nindaure iginane uidis mstlfiasn1sUfiFnnausdoyen veedluninssiian

dS [~
=

anwnsziiunisusaulasldniaaduilunisna liiinaANIAe e YTaNI1FIaNASTaU W1 N9

49

2N N8I AARg ﬂuﬁ%uumLﬂummmaumaﬂguu’m



25

¥

m?l,mLﬁmﬁﬁﬂﬂgwumwﬁmmmﬂG‘?mmﬁiwmﬁ@mmm Tu

LI
vwﬂad v @ R =& v

afpnaunisldindedaiudanasavdoangmung nnsufidaassantanisldindsansae (armed

. 1 dl = o % ¥ o o o/ o & 1 Y & K 1
reprisal) LB Fanndaluanni1swInlEN1ae luANANAUS szt sEnANI TUALEARS ANDE

v
a o ¥ o

% o/ o 1 1% dl o Y & < v o Y & dl 16) ¥
malAuannisaeInanng sﬁﬂiuﬁ@’@‘uuﬂqﬂmLN@NVNﬂW?LLﬂLN@Iﬂﬂslfﬁﬂ’]@\‘]LL@Zﬂ’W?LLﬂLN@VIiMi‘H

o o . o o = o b o = Ao - (%
Aaa(non-forceful reprisal) Inen1suninR tdldn 18wl unnsnsuilan idngUssasAinanis el

q

AYINANATES N19TATE NILATRRMIN N1eTNAL L nasaetn uazdefludiuniisreuinsnig
nauls

UAINIMAATRINA2T89N1TN TN TR0 ATNNTRda 1NN g

2

nezvinfidTeufaenguNie wieamnan)snszianilgeufeanguineiATUNI e YUK

! =2 =l ¥ Y @ % IZJ/ dyﬁ % o =R =K Y o ] o
sendnadszimAaaganlfinn1slduinsnsi e 1o wavialin fesanietemann e dnduiunanes

Yo

o dla 4 dl Yo Y 9/é4| ¥ Y & -IEJ ¥ | a./dl
m@m‘zm‘mmmmﬂﬂgwmwmuvl,mumm Iﬂﬂ@‘ﬂjﬁjll’ﬂﬂ?ﬂﬂﬂmLNﬂu@Zﬁ]‘ﬂﬂLﬂu@%iﬂ UAITH

= o tdla % 1 Y < d”c‘; Y o | tﬂl
MAEUILAINNITNIENINHTR LAV N UNE FANINAUTEARE LWL LT WEeINIRINTAAL

I %

Ul TnednpuszasAnesniauiidn il linglulesnoansuinge uraeiy luntsieAunis sy

a9
1%

UfiRnuiusnsil udiflunasnsgrinnudngdsyarlunasneu ifiieasing uiudusdesgnidu

&9

WNNne 11 1191l ARBNNINANNNA NINNTLE NINLR u?@mmmmqim:mwLmazrgﬁ@ w1946

N1MIN1TReUlFRIATALAGHNTINITLALER UHqAszasATaINInINIg

q
1%

nau sl ldn s s dluns e ldaannidanas anisninadnfinisuiidadansaziilunigli

%

Ine souzideaiunsuiifinanaidunasuinasszdudennininalaannisnsesininsendng

%

Uszinaniintneigidviang veaddundsiaAy s

2

Y 0 a K A A o
szmmmma@ﬂgumﬂu@mﬂm NIRTUTA

&

o

pasR laRdmszasAlunnstn ldaandene

>a

ﬂ’ﬁﬁjﬂL‘ﬁilﬂ’)’mLaﬁlﬂ’]ﬂ'ﬂ’mﬂ’]?ﬂﬁ‘xﬂo’]aﬁ n13uAL

\ = 2 w42
AWNLAE ms\lﬂummm’a‘mutm

‘" Math Noortmann,- Enforcing International. Law : From Self-help to. Self-contained Redgimes,

p.38.
“ Peter Malanczuk, “Countermeasures and Self - Defence as Circumstances Precluding
Wrongfulness in The International Law Commission’s Draft Articles on State Responsibility,” in United

Nations Codification of State Responsibility, eds. Marina Spinedi and Bruno Simma.( New York: Oceana

Publications, 1987), p.208.



26

2143 meszduldausdnynuasnisdugnaesausdnynn (non-application

of treaties and termination of treaties)

A 0 = X
UNNNANINNLURE

o a

atin9seivldausdynyuarnsdugnuesausdl

a o o 1 = L

Tutisunnanausdnyyrsinaninaantsaingawsisiuing g sunaliiAnmuldany ol

%

avauddnynunuseatngle nieldldauddyundna umnniafinaunseatenisduganes

=2

a a

Uadnynu1(termination of treaty) MAsUANANAUTATYAI (denunciation of treaty) N133:dLNNg

)

UfiRn NauEAtycyn (suspension of the operation.of treaty) kaznisnausinanniailunia

¥
a a o o A

2
UIATYRYN (with-drawal of a.party) WARNINNITAUGATBNAUTATYYNTUNANUNIELALINGY

=

De

o

797N A UG AVBIEUDATYANITHHALR N TATHNAN BYATY (YA EUUITI AN UN e

q o

=

v v
a 1 o

AusATyyn A.A.1969 Az #1986/ tryafdlsivinun”  anisn1sldldausdnynyrenatinaiiu

77

= o 173 a o 91&‘/ < ¥ 1 16) & : a o ZJ/ aAn v
Wenisszdunisldausdtuualadaasanile L‘ME}LLW\?ﬂ’]ﬂNI‘HLL@$@U@@%@Q@uﬁ@mmquuﬂiﬁ

v @ v o

wanansil” iy Anandenanua luduB AT UMY ANNNIATI B4 WTENIATT 57 LU

AYATY NN UWIINAEN AN A UTATYRI AWA. 1969 WFBLT ARANNE ANsainTtuaniay

u

UANIULALAAAIUIUTAN13ANLANT9INA IUAUSATY YA 918 AARNNNIIUNAAANIUNIOITIIN

'
a A @

Tinnnfeduntslfiiullauews dyondludsndlvl AldvraRwide (impossibility  of

performance) ANNNIATY 61 LWNERARIRLUUINANUNEAUTATYN A.A.1969 LAY

co A o

nslaesnnilasuulasaesanianag Ul deazdn

[ %

ty (fundamental change of

%

circumstance) AMNNIAT) 62 WNENATYIIRERUIIIARBNY YN AUBATYTY A.A.1969 99NN

(77

a

nesvduldausdnynyauasn1squgn89ausAtYIIARINNNINIENNT IigaL Aoengrnng

o dl 1 £ dl o v a o QD @A
nisnseanlageudeengumteMilumanliausdoyyndugaiae

1
o a o o =

nsdluiusnsiinnuua 3 luawsdnyn inen Aauidnyniues audyyiReuundnsos

[

nouunaaRsdtua.e.A.1969 waman 60 Muanidunialotluinsnsiizesansday vania

alszAnt enyms, ngvanasyvdnalszing, finrinsad 3 (NIUNNNVIUAT : AVUNANWI Yoy,
2544), M2 262,
“ Soaieary, i 262.
“ Article 60 of Vienna Convention on the Law of treaty : Termination or suspension of the
operation of a treaty as a consequence of its breach
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2.A material breach of a multilateral treaty by one of the parties entitles:
(a) the other parties by unanimous agreement to suspend the operation of the treaty in whole or in part or
to terminate it either:
(i) in the relations between themselves and the defaulting State; or
(i) as between all the parties;
(b) a party specially affected by the breach to invoke it as a ground for suspending the operation of
the treaty in whole or in part in the relations between itself and the defaulting State;
(c) any party other than‘the defaulting State to invoke the breach as a groundfor suspending the
operation of the treaty in whole or.in part with respect to itself if the treaty is of such a character that a
material breach of its provisions by one party radically changes the position of every party with respect
to the further performance of its obligations under the treaty.
3.A material breach of a treaty, for the purposes of this article, consists in:
(a) arepudiation.of the treaty-not sanctioned by the present. Convention; or
(b) the violation of a provision essential to the accomplishment of the object or purpose of the treaty.
4.The foregoing paragraphs are without prejudice to any provision in the treaty
applicable in the event of a breach.
5.Paragraphs 1 to 3 do not apply to provisions relating to the protection of the human

person contained in treaties of a humanitarian character, in particular to provisions prohibiting any form of
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Aeudty L BEUNI s AUBATUEYN NRE 36 TRTLEEININNA RV BA THELET AN

Article 36 of Vienna Convention on the Law of Treaties : Treaties providing for rights for third
States
“1. A right arises for-a third State from a provision of a treaty if the parties to the treaty intend the
provision to accord that right either to the third State, or to a group of States to which it belongs, or to all
States, and the third State assents thereto. Its assent shall be presumed so long as the contrary is not
indicated, unless the treaty otherwise provides.
2. A State exercising a right in accordance with paragraph 1 shall comply with the conditions for

its exercise provided for in the treaty or established in conformity with the treaty.”
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Denis Alland, “Countermeasures of General Interest,” European Journal of International Law 3

(2002): p.1227.
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" Draft Article 19 (first reading : 1996) : International crimes and international delicts
“2. An internationally wrongful act which results from the breach by a State of an international
obligation so essential for the protection of fundamental interests of the international community that its
brech is recognized as a crime by that community as a whole constitutes an international crime.
3. Subject to paragraph 2, and on the basis of the rule of international law in force, an
international crime may result, inter alia, from:

(a) a serious breach of an international obligation of essential importance for the
maintenance of international peace and security, such as that prohibiting aggression;

(b) a serious breach of an international obligation of essential importance for safeguarding
the right of self-determination of peaples, such as that-prohibiting the establishment or
maintenance by force of colonial domination;

(c)-a serious breach.on a widespread scale of an international obligation of essential
importance for safeguarding the human being, such as those prohibiting. slavery,
genocide and apartheid;

(d) a serious breach of an international obligation of essential importance for the
safeguarding and preservation of the human environment, such as those prohibiting

massive pollution of the atmosphere or of the seas.”
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"% Eric Wylier, “From ‘State Crime’ to Responsibility for ‘Serious Breach of Obligations under

Peremptory Norms of General International Law’,” European Journal of International Law 13 (2002) : p.

1154.

"% Draft Article 19 (first reading : 1996) : International crimes and international delicts
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“4. Any internationally wrongful-act which is not an international crime.in accordance

with paragraph 2 constitutes an international delict.”

105

Draft Article 40 (first reading : 1996) : Meaning of injured State
“3.In addition, “injured State” means, if the internationally wrongful act constitutes an
international crime, all other States.”

"% AJCN.4/488 A uiWluLNNAY 19 UR9RRALEIE LAY A/ICN.4/515
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" Draft Article 52 (first reading : 1996) : Specific consequences
“Where an internationally wrongful act of a State is an international crime:
(a) an injured State's entitliement to obtain restitution in kind is not subject to
the limitations set out in subparagraphs (c) and (d) of article 43;
(b) an injured State's entitlement to obtain satisfaction is not subject to the
restriction in paragraph 3 of article 45.”
Draft Article 53 (first reading : 1996) : Obligations for all States
“An international crime committed by a State entails an-obligation for every other State:
(a) not to recognize as lawful the situation created by the crime;
(b) not to.render aid or assistance to the State which . has committed. the crime .in
maintaining the situation so created,;
(c) to cooperate with other States in carrying out the obligations under subparagraphs
(a) and (b); and
(d) to cooperate with other States in the application of measures designed to eliminate

the consequences of the crime.”
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general international law. For the purposes of the present Convention, a peremptory norm of general
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international law is a norm accepted and recognized by the international community of States as a whole
as a norm from which no derogation is permitted and which can be modified only by a subsequent norm
of general international law having the same character.”

Article 64 of Vienna Convention on the Law of treaty : Emergence of a new peremptory of
general international law(jus cogens)

“Emergence of a new permptory norm of general international law. If a new peremptory
norm of general international law emerges, any existing treaty which is in conflict with that norm becomes
void and terminates.”

* Barcelona Traction, Light and Power Company Limited, Judgment, |.C.J.Report(1970)

*lCase concerning East Timor (Portugal v. Australia), Judgment, |.C.J.Report (1995), paras.29.
kaz Consequences of the Consruction of a wall in.the occupied. Palestinian territory (Israel.v. Pelestinian),
Advisory Opinion, I.C.J.Report (2004), paras. 155.

% Application of the Convention on the Prevention and Punishment of the Crime of
Genocide,Preliminary Objections, 1.C.J.Report (1996),p. 616, para. 31.and Armed activities on the
Territory of the Congo (Congo v. Rwanda), Judgment (New Application: 2002), 1.C.J.Report (2006),

para.71.
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" James Crawford, The International Law Commission’s Articles on State Responsibility:

Introduction, Text and Commentaries, p. 188.

®icase Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
U.S.A)) , para. 190.
* Case concerning Application of the Convention on the Prevention and Punishment of the

Crime of Genocide(Bosnia and Herzegovina v. Yugoslavia), ICJ report, 1996. pp. 83-127.
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Draft Articles on Responsibility of States for Internationally Wrongful Acts,2001

PART ONE
THE INTERNATIONALLY WRONGFUL ACT OF A STATE

CHAPTER'I
GENERAL PRINCIPLES

Article |

Responsibility of a State for its internationally wrongful acts

Every internationally wrongful act of a State entails the international responsibility of

that State.

Article 2

Elements of an internationally wrongful act of a State

There is an internationally wrongful act of a State when conduct consisting of an
action or omission:
(a) Is attributable to the State under international law; and

(b) Constitutes a breach of an international obligation of the State.

Article 3

Characterization of an act of a State as internationally wrongful

The characterization of an act of a State as internationally wrongful is governed by
international law. Such characterization is not affected by the characterization of the same

act as lawful by internal law.

CHAPTER I
ATTRIBUTION OF CONDUCT TO A STATE
Article 4

Conduct of organs of a State

1. The conduct of any State organ shall be considered an act of that State under

international law, whether the organ exercises legislative, executive, judicial or any other
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functions, whatever position it holds in the organization of the State, and whatever its
character as an organ of the central Government or of a territorial unit of the State.
2. An organ includes any person or entity which has that status in accordance with

the internal law of the State.

Article 5

Conduct of persons or entities exercising elements of governmental authority

The conduct of a person or entity which is-not an organ of the State under article 4
but which is empowered by the law of that State to exercise elements of the governmental
authority shall be considered an act of the State under international law, provided the

person or entity is acting in that capacity in the particular instance.

Article 6

Conduct of organs placed at the disposal of a State by another State

The conduct of an organ placed at the disposal of a State by another State shall be
considered an act of the former State'under international law if the organ is acting in the
exercise of elements of the governmental authority of the State at whose disposal it is

placed.

Article 7

Excess of authority or contravention of instructions

The conduct of an organ of a State or of a person or entity empowered to exercise
elements of the governmental authority shall be considered an act of the State under
international law.if the organ, person or entity acts in.that capacity, even. if it exceeds its

authority or contravenes instructions.

Article 8

Conduct directed or controlled by a State

The conduct of a person or group of persons shall be considered an act of a State
under international law if the person or group of persons is in fact acting on the instructions

of, or under the direction or control of, that State in carrying out the conduct.
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Article 9

Conduct carried out in the absence or default of the official authorities

The conduct of a person or group of persons shall be considered an act of a State
under international law if the person or group of persons is in fact exercising elements of the
governmental authority in the absence or default of the official authorities and in

circumstances such as to call for the exercise of those elements of authority.

Article 10

Conduct of an insurrectional or other movement

1. The conduct of an insurrectional movement which becomes the new Government
of a State shall be considered anact of that State under international law.

2. The conduct of .a movement, insurrectional or other, which succeeds in
establishing a new. State in part of the territory of a pre-existing State or in a territory under
its administration shall be considered an act of the new State under international law.

3. This article is without prejudice to the attribution to a State of any conduct,
however related to that of the movement concerned, which is to be considered an act of that

State by virtue of articles 4 to 9.

Article 11

Conduct acknowledged and adopted by a State as its own

Conduct which is not attributable to a State under the preceding articles shall
nevertheless be considered an act of that State under international law if and to the extent

that the State acknowledges and adopts the conduct in question as its own.

CHAPTER il
BREACH OF AN INTERNATIONAL OBLIGATION

Article 12

Existence of a breach of an international obligation

There is a breach of an international obligation by a State when an act of that State is
not in conformity with what is required of it by that obligation, regardless of its origin or

character.
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Article 13

International obligation in force for a State

An act of a State does not constitute a breach of an international obligation unless

the State is bound by the obligation in question at the time the act occurs.

Article 14

Extension in time of the breach of an international obligation

1. The breach of an-international obligation by an act of a State not having a
continuing character occurs at the moment when the act is performed, even if its effects
continue.

2. The breach of an international obligation by an act of a State having a continuing
character extends aver the entire period during which the act continues and remains not in
conformity with the international obligation.

3. The breach of an international obligation requiring a State to prevent a given event
occurs when the event occurs and extends over the entire period during which the event

continues and remains not in conformity with that obligation.

Article 15

Breach consisting of a composite act

1. The breach of an international obligation by a State through a series of actions or
omissions defined in aggregate as wrongful occurs when the action or omission occurs
which, taken with the other actions or omissions, is sufficient to constitute the wrongful act.

2.In such a case, the breach extends over the entire period starting with the first of
the actions or amissions of the series and lasts for as long as these actions or omissions are

repeated and remain not in conformity with the international obligation.
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CHAPTER IV
RESPONSIBILITY OF A STATE IN CONNECTION WITH THE ACT OF ANOTHER STATE
Article 16

Aid or assistance in the commission of an internationally wrongful act

A State which aids or assists another State in the commission of an internationally
wrongful act by the latter is internationally responsible for doing so if:
(a) That State does so with knowledge of the cireumstances of the internationally wrongful
act; and

(b) The act would beinternationally wrongful if committed by that State.

Article 17

Direction and control exercised over the commission of an internationally wrongful act

A State which directs and controls another State in the commission of an
internationally wrongful act by the latter is internationally responsible for that act if:
(a) That State does'so with knowledge of the circumstances of the internationally wrongful
act; and

(b) The act would be internationally wrongful if committed by that State.

Article 18

Coercion of another State

A State which coerces another State to commit an act is internationally responsible
for that act if:
(a) The act would, but for the coercion, be an internationally wrongful act of the coerced
State; and

(b) The coercing State does so with knowledge of the circumstances of the act.

Article 19

Effect of this chapter

This chapter is without prejudice to the international responsibility, under other
provisions of these articles, of the State which commits the act in question, or of any other

State.
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CHAPTER V
CIRCUMSTANCES PRECLUDING WRONGFULNESS
Article 20
Consent
Valid consent by a State to the commission of a given act by another State
precludes the wrongfulness of that act in relation to the former State to the extent that the act

remains within the limits of that consent.

Adicle 21
Self-defence
The wrongfulness of an act of a State is precluded if the act constitutes a lawful

measure of self-defence taken in conformity with the Charter of the United Nations.

Article 22

Countermeasures in respect of an internationally wrongful act

The wrongfulness of an act of a State not in conformity with an international
obligation towards another State is precluded if and to the extent that the act constitutes a

countermeasure taken against the latter State in accordance with chapter Il of part three.

Article 23
Force majeure

1. The wrongfulness of an act of a State not in conformity with an international
obligation of that State is precluded if the act is due to force majeure, that is the occurrence
of an irresistible force orof an unforeseen event, beyond the control of the State, making it
materially impossiblein the circumstances to perform the obligation.

2. Paragraph 1 does not apply if:
(a) The situation of force majeure is due, either alone or in combination with other factors, to
the conduct of the State invoking it; or

(b) The State has assumed the risk of that situation occurring.
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Article 24
Distress
1. The wrongfulness of an act of a State not in conformity with an international
obligation of that State is precluded if the author of the act in question has no other
reasonable way, in a situation of distress, of saving the author’s life or the lives of other
persons entrusted to the author’s care.
2. Paragraph 1 does not apply if:
(a) The situation of distress is due, either alone or.in combination with other factors, to the
conduct of the State invoking.it; or

(b) The act in question is likely to create a comparable or greater peril.

Article 25
Necessity
1. Necessity may not be invoked by a State as a ground for precluding the
wrongfulness of an act not in conformity with an international obligation of that State unless
the act:
(a) Is the only way for the State to safeguard an essential interest against a grave and
imminent peril; and
(b) Does not seriously impair-an-essential interest of the State or States towards which the
obligation exists, or of the international community as a whole.
2. In any case, necessity may not be invoked by a State as a ground for precluding
wrongfulness if:
(a) The international obligation in question excludes the possibility of invoking necessity; or

(b) The State has contributed to.the situation of necessity.

Article 26

Compliance with peremptory norms

Nothing in this chapter precludes the wrongfulness of any act of a State which is not
in conformity with an obligation arising under a peremptory norm of general international

law.
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Article 27

Conseqguences of invoking a circumstance precluding wrongfulness

The invocation of a circumstance precluding wrongfulness in accordance with this
chapter is without prejudice to:
(a) Compliance with the obligation in question, if and to the extent that the circumstance
precluding wrongfulness no longer exists;

(b) The question of compensation for any material loss caused by the act in question.

PART TWO
CONTENT OF THE INTERNATIONAL RESPONSIBILITY OF A STATE
CHAPTER |

GENERAL PRINCIPLES

Article 28

Legal consequences of an internationally wrongful act

The international responsibility of a State which is entailed by an internationally
wrongful act in accordance with the provisions of part one involves legal consequences as

set out in this part.

Article 29

Continued duty of performance

The legal consequences of an internationally wrongful act under this part do not

affect the continued duty of the responsible State to perform the obligation breached.

Article 30

Cessation and non-repetition

The State responsible for the internationally wrongful act is under an obligation:
(a) To cease that act, if it is continuing;
(b) To offer appropriate assurances and guarantees of non-repetition, if circumstances so

require.
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Article 31
Reparation
1. The responsible State is under an obligation to make full reparation for the injury
caused by the internationally wrongful act.
2. Injury includes any damage, whether material or moral, caused by the

internationally wrongful act of a State.

Article 32

Irrelevance of internal law

The responsible State may not rely on the provisions of its internal law as justification

for failure to comply with its obligations under this part.

Article 33

Scope of international obligations set out in this part

1. The obligations of the responsible State set out in this part may be owed to
another State, to several States, or to the international community as a whole, depending in
particular on the character and content of the international obligation and on the
circumstances of the breach.

2. This part is without prejudice to any right, arising from the international
responsibility of a State, which may accrue directly to any person-or entity other than a

State.

CHAPTER Il
REPARATION FOR INJURY
Article 34

Forms of reparation

Full reparation for the injury caused by the internationally wrongful act shall take the
form of restitution, compensation and satisfaction, either singly or in combination, in

accordance with the provisions of this chapter.
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Article 35
Restitution
A State responsible for an internationally wrongful act is under an obligation to make
restitution, that is, to re-establish the situation which existed before the wrongful act was
committed, provided and to the extent that restitution:
(a) Is not materially impossible;
(b) Does not involve a burden out of all proportion-to the benefit deriving from restitution

instead of compensation.

Article 36
Compensation
1. The State responsible for an internationally wrongful act is under an obligation to
compensate for the damage caused thereby, insofar as such damage is not made good by
restitution.
2. The compensation shall cover any financially assessable damage including loss

of profits insofar as it is established.

Article 37
Satisfaction
1. The State responsible for an internationally wrongful act is-under an obligation to
give satisfaction for the injury caused by that act insofar as it cannot be made good by
restitution or compensation.
2. Satisfaction may consist in an acknowledgement of the breach, an expression of
regret, a formal apology or another appropriate modality.
3. Satisfaction shall not be out of proportion to the injury and may not take a form

humiliating to the responsible State.
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Article 38
Interest
1. Interest on any principal sum due under this chapter shall be payable when
necessary in order to ensure full reparation. The interest rate and mode of calculation shall
be set so as to achieve that result.
2. Interest runs from the date when the principal sum should have been paid until

the date the obligation to.pay is fulfilled.

Article 39

Contribution to the injury

In the determination of reparation, account shall be taken of the contribution to the
injury by wilful or negligent action or omission of the injured State or any person or entity in

relation to whom reparation is sought.

CHAPTER III
SERIOUS BREACHES OF OBLIGATIONS UNDER PEREMPTORY NORMS OF
GENERAL INTERNATIONAL LAW
Article 40

Application of this chapter

1. This chapter applies to the international responsibility which is entailed by a
serious breach by a State of an obligation arising under a peremptory norm of general
international law.

2. A breach of such an obligation is serious if it involves a gross or systematic failure

by the responsible State to fulfil the obligation.

Article 41

Particular consequences of a serious breach of an obligation under this chapter

1. States shall cooperate to bring to an end through lawful 'means any serious
breach within the meaning of article 40.
2. No State shall recognize as lawful a situation created by a serious breach within

the meaning of article 40, nor render aid or assistance in maintaining that situation.
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3. This article is without prejudice to the other consequences referred to in this part
and to such further consequences that a breach to which this chapter applies may entail

under international law.

PART THREE
THE IMPLEMENTATION OF THE INTERNATIONAL RESPONSIBILITY OF A STATE

CHAPTER |
INVOCATION OF THE RESPONSIBILITY OF A STATE
Article 42

Invocation of responsibility by an injured State

A State is-entitled as an injured State to invoke the responsibility of another State if
the obligation breached is owed to:
(a) That State individually; or
(b) A group of Statesincluding that State, or the international community as a whole, and the
breach of the obligation:

(i) Specially affects that State; or

(i) Is of such a character as radically to change the position of all the other States to

which the obligation is owed with respect to the further performance of the obligation.

Article 43

Notice of claim by an injured State

1. An injured State which invokes the responsibility of another State shall give notice
of its claim to that State.

2. The injured State may specify in particular;
(a) The conduct thatthe responsible State should take in orderto cease the wrongful act, if
it is continuing;

(b) What form reparation should take in accordance with the provisions of part two.
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Article 44

Admissibility of claims

The responsibility of a State may not be invoked if:
(a) The claim is not brought in accordance with any applicable rule relating to the nationality
of claims;
(b) The claim is one to which the rule of exhaustion of local remedies applies and any

available and effective local remedy has not been exhausted.

Article 45

Loss of the right to invoke responsibility

The responsibility of a State may not be invoked if:
(a) The injured State hasvalidly waived the claim;
(b) The injured State is to be considered as having, by reason of its conduct, validly

acquiesced in the lapse of the claim.

Article 46

Plurality of injured States
Where several States are-injured by the same internationally wrongful act, each
injured State may separately invoke the responsibility of the State which has committed the

internationally wrongful act.

Article 47

Plurality of responsible States

1. Where several States are responsible for.the same internationally wrongful act, the
responsibility of each State may be invoked in relation to that act.

2. Paragraph 1:
(a) Does not permit any injured State to recover, by way of‘compensation, more than the
damage it has suffered;

(b) Is without prejudice to any right of recourse against the other responsible States.
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Article 48

Invocation of responsibility by a State other than an injured State

1. Any State other than an injured State is entitled to invoke the responsibility of
another State in accordance with paragraph 2 if:
(a) The obligation breached is owed to a group of States including that State, and is
established for the protection of a collective interest of the group; or
(b) The obligation breached is owed to the international community as a whole.

2. Any State entitled to invoke responsibility under paragraph 1 may claim from the
responsible State:
(a) Cessation of the“internationally wrongful act, and assurances and guarantees of non-
repetition in accordance with article 30; and
(b) Performance of the abligation of reparation.in accordance with the preceding articles, in
the interest of the injured State or of the beneficiaries of the obligation breached.

3. The requirements for the invocation of responsibility by an injured State under
articles 43, 44 and 45 apply to an invocation of responsibility by a State entitled to do so

under paragraph 1.

CHAPTER I
COUNTERMEASURES
Article 49

Object and limits of countermeasures

1. An injured State may only take countermeasures against a State which is
responsible for an internationally wrongful act in order to induce that State to comply with its
obligations under part two.

2. Countermeasures are limited to the non-performance for the time being of
international obligations of the State taking the measures towards the responsible State.

3. Countermeasures shall, as far as possible, be taken in such a way as to permit

the resumption of performance of the obligations in question.
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Article 50

Obligations not affected by countermeasures

1. Countermeasures shall not affect:
(a) The obligation to refrain from the threat or use of force as embodied in the Charter of the
United Nations;
(b) Obligations for the protection of fundamental human rights;
(c) Obligations of a humanitarian character prohibiting reprisals;
(d) Other obligations under peremptory norms of general international law.
2. A State taking countermeasures is not relieved from fulfilling its obligations:
(a) Under any dispute settlement procedure applicable between it and the responsible
State;
(b) To respect the invielability of diplomatic.or consular agents, premises, archives and

documents.

Article 51

Proportionality

Countermeasures must be commensurate with the injury suffered, taking into

account the gravity of the internationally wrongful act and the rights in question.

Article 52

Conditions relating to resort to countermeasures

1. Before taking countermeasures, an injured State shall:
(a) Call upon the responsible State, in accordance with article 43, to fulfil its obligations
under part two;
(b) Natify the responsible.State of any decision.to take countermeasures and offer to
negotiate with that State.

2. Notwithstanding paragraph 1 (b), the injured State may take such urgent
countermeasures as are necessary to preserve its rights.

3. Countermeasures may not be taken, and if already taken must be suspended
without undue delay if:

(a) The internationally wrongful act has ceased; and
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(b) The dispute is pending before a court or tribunal which has the authority to make
decisions binding on the parties.
4. Paragraph 3 does not apply if the responsible State fails to implement the dispute

settlement procedures in good faith.

Article 53

Termination of countermeasures

Countermeasures shall be terminated as soon as the responsible State has

complied with its obligations under-part two in relation to the internationally wrongful act.

Article 54

Measures taken by States other than an injured State

This chapter does not prejudice the right of any State, entitled under article 48,
paragraph 1, to invoke the responsibility of another State, to take lawful measures against
that State to ensure cessation of the breach and reparation in the interest of the injured State

or of the beneficiaries of the abligation breached.

PART FOUR
GENERAL PROVISIONS
Article 55

Lex specialis
These articles do not apply where and to the extent that the conditions for the
existence of an internationally wrongful act or the content or implementation of the

international responsibility of @ State are governed by special rules of international law.

Article 56

Questions of State responsibility not regulated by these articles

The applicable rules of international law continue to govern questions concerning
the responsibility of a State for an internationally wrongful act to the extent that they are not

regulated by these articles.
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Article 57

Responsibility of an international organization

These articles are without prejudice to any question of the responsibility under

international law of an international organization, or of any State for the conduct of an

international organization.
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