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Nowadays, the trade S 2 L£aiges becomes a form of the intemational
trade. The sale of goods'ane.dfie providi és under Thai Revenue Code need
to clearly and certainly.slipe8iE ire scape af VallevAgdded Tax (VAT).

The study fg gnue Code stipulates the tax
collection on the | \t\ iding of services in Thailand
under the Territorial Rg

the Destination Principlg

it of goods into Thailand under
&s not clearly specify the criteria
for the consideration le of goods in Thailand and the
providing of services in Thallan

Mo criteria is for ‘r-v ale of goods in Thailand is. This is in
order to visibly separate the ditféreri »:;-‘""1 tween the sale of goods in Thailand
and the import/ex ;me____: utsiu& Thailand. Also, no
criteria is for consi Te] mWices inTlhailand is. This is to clearly
separate the different %ansachuns between the providing of services in Thailand and

the imporueﬁrlm mﬂﬁquﬂﬁm Thailand. The VAT

liabilities are differentiate for each transactsons

AT A

of services to apply for the VAT imposition on the sale of goods in Thailand and the

providing of services in Thailand.
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case, the supply of goods takes place at the location where the goods are transferred [Online], 2003, June 16.
Available from: http://www.imf. org/external/np/|eg/tlaw/2003/eng/fvat pdf
*Article 11 Place of rendering of services (1) of Law on the Value Addé_é Tax of Fantasia “Except as

otherwise provided by this.Article,.the place of rendering of services.is,the location of.the entrepreneurial activity of
the person who renders the senviees.” [Online], 2003, June 16.
Available from: http://www.imf.org/external/np/leg/tlaw/2003/eng/fvat. pdf

“Article 14 Plagesof supplysofigeods+(2)-of Lawion therValue Added Taxsof Fantasia«The;place of
rendering of services is:

a) the place where immovable property is located, if the services are directly connected with that property;

b) the place where the services are actually carried out, if they are connected with movable property;

c) the place where services are actually carried out, if they are rendered in the field of culture, art,

education, physical fitness, or sports, or in another similar activity;

d) the place where transportation actually takes place, if the services are connected with that transportation.

For purposes of Article 17, paragraph (2), letter b), a transaction connected with the rendering of such

services by a taxpayer outside Fantasia, is considered as carried out in Fantasia;

e) the location of the permanent establishment of the purchaser of the services to which the services most

closely relate, in case of:
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- the transfer of@wnership oriconcession of patents, licenses, trademarks, copyrights, or other similar
rights;

- consulting, legal, accounting, engineering,’and advertising se€ivices, as well as dataprocessing services,
and other similar services;

- the ledsing of movable property (except for vehicles of transportation enterprises);

- services of an agent that engages a person on behalf of the main participant in a contract to perform the
services that are described in this letter.” [Online], 2003, June 16.

40Chapter 3 Place of Taxable Transactions of Explanatory Memorandum to the Law on the Value-Added
Tax[Online], Available from: http://www.imf.org/external/np/leg/tlaw/2003/eng/fen.pdf, p. 11.

*Article 11 (2) (a) stipulates “The place of rendering of services is: (a) the place where immovable property

is located, if the services are directly connected with that property”

*
Article 11 (2) (e) stipulates “The place of rendering of services is: (b) the location of the permanent

establishment of the purchaser of the services to which the services most closely relate, in case of;,:
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-the transfer of ownership or concession of patents, licenses, trademarks, copyrights, or other similar rights;

-consulting, legal, accounting, engineering, and advertising services, as well as data processing services,
and other similar services;

-the leasing of movable property (except for vehicles of transportation enterprises);

-services of an agent that engages a person on behalf of the main participant in a contract to perform the
services that are described in this letter.”
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Tax Bulletin 13, 1 (2007): 40.
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(b) the intra-Community ach1|s ion of e teﬁ:‘)ry of a Member State by:

(i) ataxable person act|ng as such, or a non-taxable person, or a non-taxable legal person, where the
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*Article 43.1 of Council Directive 2008/8/EC of 12 February 2008 “a taxable person who also carries out
activities or transactions that are not considered to be taxable supplies of goods or services in accordance with
Article 2 (1) shall be regarded as a taxable person in respect of all services rendered to him;”

“Article 43.2 of Council Directive 2008/8/EC of 12 February 2008 “a non-taxable legal person who is
identified for VAT purposes shall be regarded as a taxable person”

“ne. Lejeune, Silvia Kotanidis and Sofie Van Doninck, “The New EU Place-of-Supply Rules from a

Business Perspective,” IBFD International VAT Monitor 20, 2 (2009): 100-101.
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2006/112/EC as regards the place of supply of services “The place of supply of services to a non-taxable person shall
be the place where the supplier has established his business. However, if those services are provided from a fixed
establishment of the supplier located in a place other than the place where he has established his business, the place
of supply of those services shall be the place where that fixed establishment is located. In the absence of such place
of establishment or fixed establishment, the place of supply of services shall be the place where the supplier has his
permanent address or usually resides”
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u1ms 46 LLmﬁwéﬁﬂmgﬂﬁm?l,l,mwmwgiiﬂ 1TL# 2008/8/EC of 12 February 2008 amending Directive
2006/112/EC as regards therplace of.supply. of services,“The.place of supply of services rendered to a non-taxable
person by an intermediary actingsin the name and on behalf of apother person shall be theglace where the underlying
transaction is supplied in accordance with this Directive”

“Avaitable from:
http://ec.europa.eu/taxation lcustoms/iaxation/Vat/how_vat. works/vat_on_services/index_en.htm

“ums 47 LLmﬁwéﬁﬂmmum?mmumwgiiﬂ Q1TL# 2008/8/EC of 12 February 2008 amending Directive
2006/112/EC as regards the place of supply of services “The place of supply of services connected with immovable
property, including the services of experts and estate agents, the provision of accommodation in the hotel sector or in
sectors with a similar function, such as holiday camps or sites developed for use as camping sites, the granting of
rights to use immovable property and services for the preparation and coordination of construction work, such as the
services of architects and of firms providing on-site supervision, shall be the place where the immovable property is
located”

*Available from:

http://ec.europa.eu/taxation_customs/taxation/vat/how_vat_works/vat_on_services/index_en.htm
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*'4m9n 54 LLmﬁm{iﬂmmum?umwquiiﬂ 1TL# 2008/8/EC of 12 February 2008 amending Directive
2006/12/EC as regards the place of supply of services “The place of supply of the following services to non-taxable
persons shall be the place where the services are physically carried out: (b) valuations of and work on movable
tangible property”

*4ms 59 a Lwiaﬁwﬁaammum?uﬁawquhﬂ 21Ut 2008/8/EC of 12 February 2008 amending Directive
2006/112/EC as regards the place of supply of services “In order to prevent double taxation, non-taxation or distortion
of competition, Member States may, with regard to services the place of supply of which is governed by Article 44, 45,
56 and 59: (a) consider the place of supply of any or all of those services, if situated within their territory, as being

situated outside the Community if the effective use and enjoyment of the services takes place outside the Community”
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*31m31 30 Lmﬁwé“mﬂu?i 2006 (Article 30 “Importation of goods” shall mean the entry into the Community
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*311m31 60 LLﬁQﬁW@L\‘i'ﬂﬂuﬁ 2006 (Article 60 “The place of importation of goods shall be the Member State
within whose territory te goods are located when they enter the Community”)

*311m31 86 Lmﬁwéi“mﬂu?i 2006 (Article 85 “In respect of the importation of goods, the taxable amount shall

be the value for customs purposes, determined in accordance with the Community provisions in force”)
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“17R97 146 237ALIN (a) Lmﬁﬁé“mﬁu?i 2006 (Artilce 146 paragraph 1 (a) Meber States shall exempt the
following transactions: (a) the supply of goods dispatched or transported to a destination outside the Community by or

on behalf of the vendor”)
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PU1m91 59 UkAsTaeAnzNumTUaRN e el 217U 2008/8/EC of 12 February 2008 amending
Directive 2006/112/EC as regards the place of supply of services (Article 59 “The place of supply of the following
services to a non-taxable person who is established or has his permanent address or usually resides outside the

Community, shall be the place where that person is established, has his permanent address or usually resides...”)
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*Alan A. Tait, Value Added Tax International Practice and Problem (Washington, D.C.: International
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Aol 153019 flAanumsngdn Aeaed|gaudnsisesaEu (“anything which is not goods or money”)

*1m31 8 (1) LLﬁQWi?&SWTﬁﬂJEﬁﬁEuﬁ’]LL@:LI?‘ﬂ’Wﬁ‘ 1985 (Article 8 Imposition of goods and services tax on
supply (1) Subject to this Act, a tax, to be known as goods and services tax, shall be charged in accordance with the
provisions of this Act at the rate of 12.5 percent on the supply (but not including an exempt supply) in New Zealand of
goods and services, on or after the 1 day of October 1986, by a registered person in the course or furtherance of a
taxable activity carried on by that person, by reference to the value of that supply.”

*11791 8 (3) LLﬁQWi:iWﬁﬂ;iﬁaauﬁ’]LL@ZLI?m:‘ 1985 (Article 8 Imposition of goods and services tax on supply:

(3)...,goods and services are treated as being supplied in New Zealand if the supplier is a non-resident and either-

(a) the goods are in New Zealand at the time of the supply;
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(b) the services are physically performed in New Zealand by a person who is in New Zealand at the time the
services are performed.”

*1m31 8 (4) wkansza oy ﬁauﬁ"um:ﬁmi 1985 (Article 8 “Imposition of goods and services tax on
supply: (4)..., if a supplier who is a non-resident supplied goods and services, to which subsection (3) would apply
but for this subsection, to a registered person for the purposes of carrying on the registered person’s taxable activity,
the goods and services are treated as being supplied outside New Zealand unless the supplier and the recipient of
the supply agree that this subsection will not apply to the supply.”
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INTERNATIONAL VAT/GST GUIDELINES

PREFACE

1. The spread of Value Added Tax (also called Goods.and Services Tax — GST) has been the most
important development in taxation over the last half-centusy..'mited to less than ten countries in the late
1960s it has now been implemented by.about 136 countries; and in these countries (including OECD
member countries) it typically accountsfor-one-fifth of total tax revenue. The recognised capacity of VAT
to raise revenue in a neutral and transparent manner drew all OECD -member countries (except the United
States) to adopt this broad based consumption.tax. Its neutrality of principle towards international trade
also made it the preferred alternative to customs duties in the context of trade liberalisation.

2. At the same time as VAT was spreading across the world, international trade in goods and
services was expanding rapidly as#part of globalisation developments, spurred on by deregulation,
privatisation and the communications gechnology revolution. As a result, the interaction between value
added tax systems operated by individual eountrieshias €@me under greater scrutiny as potential for double
taxation and unintentional non-taxation has increased.

3. When international trade was characterised largely by trade in goods, collection of taxes was
generally undertaken by customs authorities,-and when services were primarily traded within domestic
markets, there was little need for global “attention to be paid to the interaction between national
consumption tax rules. That situation has changed dramatically in recent years and the absence of
internationally agreed approaches, which can be traced back to that lack of need, is now leading to
significant difficulties for both: business.and. governments, particularty-for the international trade in
services and intangibles, and increasingly for the trade in goods.

4. Even though the question‘remains difficult —and sometimes-¢controversial- for interstate trade
within federations or within economieally integrated areas,, the destination principle (i.e. taxation in the
jurisdiction of consumption-by,zere, rating @f exports-and-taxationof<imports) is the international norm.
The issues therefore arise primarily from. the practical difficulty of determining, for each transaction (i.e.
the sale of a good, a right er a service), the jurisdiction where consumption is deemed to take place and
therefore where it should be taxed. In addition, it should be borng-in mind that valueadded tax systems are
designed to tax finalycOnsumpticn and-asjsuchstin masticases itjis/only/consumerstha@'should actually bear
the tax burden. Indeed, the taxis levied, ultimately,fon consumption and.not on‘intermediate transactions
between firms as taxicharged on these purchases is, in principle, fully deductible. This feature gives the tax
its main characteristic of neutrality in the value chain and towards international trade.

5. Nevertheless, although most countries have adopted similar principles for the operation of their
value added tax system, there remain many differences in the way it is implemented, including between
OECD member countries. These differences result not only from the continued existence of exemptions
and special arrangements to meet specific policy objectives, but also from differences of approaches in the
definition of the jurisdiction of consumption and therefore of taxation. In addition, there are a number of
variations in the application of value added taxes, and other consumption taxes, including different
interpretation of the same or similar concepts; different approaches to time of supply and its interaction
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with place of supply; different definitions of services and intangibles and inconsistent treatment of mixed
supplies.

6. Since the late 1990s, work led by the OECD’s Committee on Fiscal Affairs (CFA) in cooperation
with business, revealed that the current international consumption taxes environment, especially with
respect to trade in services and intangibles, is creating obstacles to business activity, hindering economic
growth and distorting competition. The CFA recognised that these problems, particularly those of double
taxation and unintentional non-taxation, were sufficiently significant to require remedies. This situation
creates increasing issues for both businesses and tax administrations themselves since local rules cannot be
viewed in isolation but must be addressed internationally.

7. Businesses are increasingly confronted by distortions of competition that sometimes favour
imports over local production or prevent them outsourcing-activities as a means of improving their
competitiveness. Multi-national businesses are confronted-with laws and administrative requirements that
may be contradictory from country-ie-country. This generaies~undue burdens and uncertainties, in
particular when they specialise or group-certain functions in one-particular jurisdiction, such as shared
service centres, centralised sales and proeturement functions, call eentres, data processing and information
technology support. Businesses canincur double taxation when two different jurisdictions both tax the
same supply, the first one because it is'the jlrisdiction where the supplier is established and the second one
because it is the jurisdiction where'the recipient is established. In the case of leasing of goods, for example,
a third jurisdiction, i.e. the jurisdiction where the goods are located, may also claim the tax. Uncertainties
also arise in situations where, for'example, the headquarters of a company established in one country
provides supplies to customers in another country where'it has a branch (force of attraction). Even if some
countries implemented refund schemes of tax incurred By foreign business or registration procedures to
achieve the same effect, which are intended in part to address some of the consequences of these different
approaches, such schemes are, when they exist, often burdensome, especially for SMEs.

8. Tax administrations are often confrented with uninténtional non-taxation that mirror the double
taxation situations referred to above. Consumption taxes are normally predicated on the basis that
businesses are responsible for the, proper collection and remittance of the revenue. Complex, unclear or
inconsistent rules across jurisdictions are difficult to manage for -tax administrations and create
uncertainties and high administrative burdens for business, which can lead to reduced compliance levels. In
addition, such an environment mayalso favour tax fraud and evasion.

9. The OECD has long held a lead position in dealing with the international aspects of direct taxes.
The Organisation has developed internationally recognised-instruments,such as.the Model Tax Convention
on Income and on Capital*and the*Transfer Pricing Guidelinesfor Multinational Enterprises and Tax
Administrations. Until nowgno such instrument was available in the field of consumption taxes. Only the
Ottawa Framework Conditions (1998), the Guidelines on Consumption Taxation of Cross-Border Services
and Intangible Propertyrin-theContext of-E<commerce (2001) and /Cansumption Tax Guidance Series
(2003) have been published. The Committee on Fiscal Affairs therefare began werk an a set of framework
principles on the application of consumption taxes to the trade in international services and intangibles.
These principles form the first part of the OECD VAT/GST Guidelines. These principles will be developed
in order that countries (both OECD and non-OECD) can implement them in legislation. The table of
contents will evolve in the light of experience and will be amended and completed over time.



200

TABLE OF CONTENTS

PREFACE
GLOSSARY
CHAPTER I BASIC PRINCIPLES

I.A. Introduction

I.B. Application to International transactions

I.B.1. Services and intangibles
(i) Place of Consumptien Principles
1.B.2. Goods ,

1.C. Interaction of VAT/GST with/Sales; EXci'Se and other Transactional Taxes

CHAPTER Il APPLICATION OEPLACE OF CONél_JMPTION PRINCIPLES
ILA. Introduction
11.B. Application of Principles to Services and Irﬁah@ibles to Achieve Greater Compatibility
11.B.1 Defining Place of Corstimption ST

(i) Use of Proxies
* Performance
e Customer Location
e Other

11.B.2 Specific treatment for Business ta-Consumer Transactions
11.B.3 Customer Location Issues
Annex: Framework (Decision Chart) for Determining Place of Taxation
11.C. Tax Collection Methods
11.D. Services Characterisation Issues
11.D.1.Characterisation/Definition of Services
11.D.2. Mixed and Bundled Supplies

Il. E. Application to Goods



CHAPTER 111 TAXATION OF SERVICES IN SPECIFIC SECTORS
1. A. Introduction
111.B. Telecommunications
111.C. Electronic Commerce
I11.D. Financial Services
I11.E. International Transport
I11.F. Gambling
CHAPTER IV TIME OF SUPPLY AND - ATTRIBUTION.-RULES
IV.A. Introduction

1VV.B. Issues

CHAPTER V VALUE OF SUPPLY
V.A. Introduction

V.B. Issues

CHAPTER VI COMPLIANCE ISSUES
VI.A. Introduction
VI1.B. Automated Tax Colfection

IV.B.1. Criteria
IV.B.2. Application
VI.C. Simplified Administrative Procedures

V€. €ross-barder invaicing
VI.€.2 Simplified Registration
VI.D. International Tax Cooperation
VI1.D.1. Exchange of Information
VI1.D.2. Mutual Administrative Assistance
VI1.D.3. Legal Issues

V1.D.4 Practical Methodologies for Exchange

201



202

CHAPTER VII AVOIDANCE OF DOUBLE TAXATION

VILA.

VII.B.

VII.C.

VII.D.

VIIE.

Introduction

Refund Mechanisms

Dispute Resolution

Exchange of Information [Mutual Cooperation]

Possible Instruments

VII.E.1. Separate VAT Treaty

VIILE.2. New Article in MTC.

=

VILE.3. OECD - il of | e v ntion on Mutual Administrative
Assistance in Tax \ .

&

.'I
|
i

AULINENINYINT
ARIAATAUNNIING A Y



203

CHAPTER I

BASIC PRINCIPLES!

ILA. INTRODUCTION

1. There are many differences in-the way value added taxes are implemented around the world
and across OECD countries. Nevertheless, there are some common core features that can be described
as follows:

»  Value added taxes are taxes on€onsumption, paid, ultimately, by final consumers.

» The tax is levied on a_loroad bage’(as opposed to e.g., excise duties that cover specific
products); -

e In principle, business should not bear the burden of the tax itself since there are mechanisms
in place that allow for a refund of the tax levied on intermediate transactions between firms.

«  The system is based on tax €ollection in a staged process, with successive taxpayers entitled
to deduct input tax on purchases and account for output tax on sales. Each business in the
supply chain takes part in the proecess of controlling and collecting the tax, remitting the
proportion of tax corresponding to-its margin i.e. on the difference between the VAT paid
out to suppliers and the VAT charged to customers. In general, OECD countries with value-
added taxes impose the tax at all stages and normally allow-immediate deduction of taxes on
purchases by all butthe final consumer.

2. These features give value added taxes their main economiC characteristic, that of neutrality.
The full right to deduction of input, tax through the_supply chain, with the exception of the final
consumer, ensures the.neutrality of the tax; whatever the nature of the“product, the structure of the
distribution chain and the technical means used for its.delivery.(stores, physical delivery, Internet).

3. Value added taxes are also neutral towards internatiefal trade according'to international norms
since they are destination-pased (even if the rule"might be different for transactions made within
federations or economically integrated-areas). This means that exports are zero rated and imports are
taxed on the same basis and with the same rate as local production. Most of the rules currently in
place aim therefore at taxing consumption of goods and services within the jurisdiction where
consumption takes place. Practical means implemented to this end are nevertheless diverse across
countries, which can, in some instances, lead to double or involuntary non-taxation, and uncertainties
for both business and tax administrations.

! Germany expressed its reservation on these principles. Luxembourg expressed its reservation on the first
principle referred in paragraph 14 (“For consumption tax purposes internationally traded services and
intangibles should be taxed according to the rules of the jurisdiction of consumption”).
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4, Sales tax systems, although they work differently in practice, also set out to tax consumption
of goods, and to some extent services, within the jurisdiction of consumption. To this end, their
implementation also aims at keeping it neutral towards international trade. However, in most sales tax
systems, businesses do incur irrecoverable sales tax and, if they subsequently export goods, there will
be an element of sales tax embedded in the price.

1.B. APPLICATION TO INTERNATIONAL TRANSACTIONS

5. For the international trade in goods there is a commonly held principle that exports should be
exempted and imports should be taxed. This is relatively simple to apply, although even here,
complexities of globalisation mean that problems can arise. However, for the international trade in
services and intangibles there are no such commonfy.cheld principles. Thus, the variations by
governments in the application of consumption taxes-t0.ihis increasing trade have led to obstacles to
business activity and distortions.of .competition.significant.enough to justify the design of common
principles. There is also a shared view;both by governments-and business, that the neutrality principle
described above should be kept as«an_ebjective in the design and implementation of VAT/GST
Guidelines. The following prineiples.aimmainly at ensuring that transactions are taxed only once and
in a single, clearly defined jurisdietion‘in‘order.to avoid uncertainties, double taxation or involuntary
non-taxation. -

6. The development of e-ecommerge in thé late 1990s led governments to adopt several principles
in the field of consumption taxés® JAlthough they were designed in the context of e-commerce
taxation, they remain valid forsthe more global interaction of consumption tax systems and broadly
reflect the philosophy of the existing ta@x rules in most countries. In addition, the Ottawa Framework
Conditions specify that the taxation principles that guide governments in relation to conventional
commerce should not be different than these apphcable Io electronic commerce. These principles can
be summarized as follows: =
e Neutrality: Taxation should seek to be'neutral and equitable between forms of commerce.
Business decisions _should be motivated by economic “rather than tax considerations.
Taxpayers in similar situations carrying out similar transactions should be subject to similar
levels of taxation.

« Efficiency: Compliance.costs for taxpayers and administrative costs for the tax authorities
should be minimized as far-as possible;

e Certainty and, simplicity: The tax rules 'should be Clear and simple to understand so that
taxpayers can anticipate the tax consequences of.a transaction, including knowing when,
whereiand:how theytaxsisito be-accounted;

»  Effectiveness and fairness: Taxation should produce the right amount of tax at the right
time. The potential for tax evasion and avoidance should be minimized while keeping
counter-acting measures proportionate to risks involved,

e Flexibility: The systems for taxation should be flexible and dynamic to ensure that they keep
pace with technological and commercial developments;

2 The Ottawa Framework Conditions were endorsed by Ministers in October 1998
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7. Rules for the consumption taxation of cross-border trade should result in taxation in the
jurisdiction where consumption takes place and international consensus should be sought on
circumstances under which supplies are held to be consumed in a jurisdiction.

8. As regards value added taxes, an additional principle can be established from the general
functioning of those taxes: except where explicitly designed, i.e. when several operations are
explicitly exempted (input taxed) like financial services, or excluded from the application of the value
added taxes, like operations not effected for consideration, the tax burden should not lie on taxable
business but on the final consumer.

1.B.1. SERVICES AND INTANGIBLES

9. The above mentioned general principles can be adapted to the cross-border trade in services
and intangibles as follows, for both busingss to business-and.business to consumer transactions:

« For consumption tax purpeses-dnternationally traded services and intangibles should be
taxed according to the'rulgs ofthe jurisdiction of consumption;

*  The burden of value'added taxes themselves should not'lie on taxable businesses except
where explicitly provided for in legisiation.

10. In this context, the words ‘exeept where explicitly provided” mean that countries may
legitimately place a value added tax burden-on busmess Indeed, this is frequently the case as the
following examples illustrate: :

*  Where transactions made hy the taxpayer are exempt because the tax base of the outputs is
difficult to assess (i.e., many financial services) er for policy reasons (health care, education,
culture). ]

e Tax legislation may also impose value added tax on businesses to secure effective taxation of
final consumption; This will be the case when the taxpayer makes transactions that fall
outside the scope of the tax (e.g., transactions without consideration) or the input tax relates
to purchases that are not wholly used for furtherance of taxable business activity.

e Countries also provide “legislation that _disallows , input. tax_ recovery where explicit
administrative' obligations are' not- met (e.g., Insufficient evidence to support input tax
deduction).

11. For the, purposes of these-principles; however, -any-suehyimposition-ofyvalue added tax on
business should be'¢lear and explicit within the legislative framework for the.tax.

12.  As with many other taxes, value added taxes impose compliance costs on business. It is not
the intention of these principles to suggest that compliance costs should not be borne by business, but
rather that, business should not incur irrecoverable value added tax (other than within the sort of
exceptions exemplified in paragraph 10).
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CHAPTER 111 TAXATION OF SERVICES IN SPECIFIC SECTORS

111.C. Electronic Commerce

A. Guidelines on the Definition of the Place of Consumption

Introduction

1. In 1998, OECD Ministers welcomed.a number of Taxation Framework Conditions relating to the
consumption taxation of electronic commertedn a cross-border trade environment, including:

i. Inorder to prevent double taxation; or unintentio’nél non-taxation, rules for the consumption
taxation of cross-border trade should result in taxatlon in the jurisdiction where consumption takes
place. /

ii. For the purpose of consumption taxes, the supply of dlgltlsed products should not be treated as a
supply of goods.

iii. Where businesses acquire servicesiand intangible preperty from a non-resident vendor,

consideration should be given to the use of reverse cha[ge self-assessment or other equivalent
mechanism. —

2. The Guidelines belowware ‘intended to achieve the practical application of the Taxation
Framework Conditions in order to_prevent double taxation or unintentional non-taxation, particularly in
the context of international cross-border electronic commerce. Member countries are encouraged to
review existing national legislation to determine its compatibility with these Guidelines and to consider
any legislative changes necessary-to align such legisiation with the objectives of the Guidelines. At the

same time, Member countries should.consider any control and enforcement measures necessary for their
implementation.

Business-to-business transactions

3. The place ‘of icansumption+far cross-border supplies 'of Services-and intangible property that are
capable of delivery! from a remote location made to a non-resident business recipient® should be the
jurisdiction in which the recipient has located its business presence®.

® This will normally include a “taxable person” or an entity who is registered or is obliged to register and account for
tax. This may also include another entity that is identified for tax purposes.

* The “business presence” is, in principle, the establishment (for example, headquarters, registered office, or a branch
of the business) of the recipient to which the supply is made.
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4. In certain circumstances, countries may, however, use a different criterion to determine the actual
place of consumption, where the application of the approach in paragraph 3 would lead to a distortion of
competition or avoidance of tax’.

Business-to-private consumer transactions

5. The place of consumption for cross-border supplies of services and intangible property that are
capable of delivery from a remote location made to a non-resident private recipient® should be the
jurisdiction in which the recipient has their usual residence’.

Application®

6. In the context of value-added-oer other general consumption tax systems, these Guidelines are
intended to define the place of consumption (and so the place of taxation) for the international
cross-border supply of services andwintangible property by non-resident vendors/suppliers that are not
otherwise registered and are not reguired” to register in the destination jurisdiction under existing
mechanisms®™.

7. These Guidelines apply tosthes cross<border: supply. of services and intangible property,
particularly in the context of international cross-barder electronic commerce, that are capable of delivery
from a remote location. L A

8. The Guidelines do not, therefore, apply to services which are not capable of direct delivery from
a remote location (for example, hotel accommodation, transportation or vehicle rental). Nor are they
applicable in circumstances where the place of €onsumptien may be readily ascertained, as is the case
where a service is performed in the physSicalipresence of both:the service provider and the customer (for
example, hairdressing), or when the place of consumption can more appropriately be determined by
reference to a particular criterion (for example, services related to particular immovable property or
goods). Finally, it is recognised that specific types of services, for example, some telecommunications
services, may require more specific-approaches-io-deiermine-their-place-of consumption **

> Such an approach should normally be ‘applied only in‘the context of a reverse charge or self-assessment mechanism.
® In other words, a “non-taxable“person” or an entity not.registered and not obliged to register and account for tax.
"It is recognised that.implementing.this,Guideline will not.always resultin taxation,in.the actual place of
consumption. Undera “pure” placeof‘consumptiontest, intangible services are consumed'in the place where the
customer actually uses the services. However, the mobility' of communications'is'such that'to apply a pure place of
consumption test would lead to a significant compliance burden for vendors.

® In accordance with the Ottawa Taxation Framework Conditions, specific measures adopted in relation to the place
of taxation by a group of countries that is bound by a common legal framework for their consumption tax systems
may, of course, apply to transactions between those countries.

® While these Guidelines are not intended to apply to sub-national value-added and general consumption taxes,
attention should be given to the issues presented, in the international context, relating to these taxes.

% The objective is to ensure certainty and simplicity for businesses and tax administrations, as well as neutrality via
equivalent tax implications for the same products in the same market (i.e. avoiding competitive distortions through
unintentional non-taxation).

1 \When such specific approaches are used, the Working Party recognises the need for further work and for
international co-ordination of such arrangements to avoid double or unintentional non-taxation.
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B. Recommended Approaches to the Practical Application of the Guidelines on the Definition of the
Place of Consumption

Introduction

9. Three tax collection mechanisms are typically used in consumption tax systems: registration,
reverse charge/self-assessment, and collection of tax by customs authorities on importation of tangible
goods. Under a registration system, the vendor of goods and services registers with the tax authority and,
depending on the design of the tax, either is liable to pay theitax due on the transaction to the tax authority,
or collects the tax payable by the customer and remits it tothetax authority. Under the reverse charge/self-
assessment system, the customer pays the tax directly to.the‘tax-authority. The third approach, collection
of the tax on the importation of tangible goods by customs authorities, is common to virtually all national
consumption tax systems where national borders exist for customs purposes.

10. Since registration and self-assessment/reverse charge mechanisms are currently in use in the
majority of consumption tax systemsy they.represent a logical starting point in determining which
approaches are most appropriate t@ apply in the context of electronic commerce transactions involving
cross-border supplies of services and intangible property.

11. While emerging technology/pramises to assist”in developing innovative approaches to tax
collection, and the global nature of electronic commerce suggests that collaborative approaches between
revenue authorities will become increasingly imporiant, Member countries agree that in the short term, the
two traditional approaches to tax collection remain the most promising. However, Member countries agree
that their application varies depending on the type of transaction.

Recommended approaches Tou o

Business-to-business transactions

12. In the context of cross-border business-to-business (B2B) transactions (of the type referred to in
the Guidelines), it is recommended that in cases where the supplying business is not registered and is not
required to be registered for .consumptionstax in the country of the recipient business, a self-assessment or
reverse charge mechanismeshould be applied where this type of mechanism is; consistent with the overall
design of the national consumption‘tax system.

13. In the centext, of B2B ,cross-border transactions, in. services, and .intangible property the
self-assessment/reverse’icharge, '‘mechanism has .a number of key ladvantages/.Firstly, it can be made
effective since thegtax authority in the country of consumption can verify and enforce compliance.
Secondly, given that it applies to the customer, the compliance burden on the vendor or provider of the
service or intangible product is minimal. Finally, it reduces the revenue risks associated with the collection
of tax by non-resident vendors whether or not that vendor’s customers are entitled to deduct the tax or
recover it through input tax credits.

14. Member countries may also wish to consider dispensing with the requirement to self-assess or
reverse charge the tax in circumstances where the customer would be entitled to fully recover it through
deduction or input tax credit.
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Business-to-consumer transactions

15. Effective tax collection in respect of business-to-consumer (B2C) cross-border transactions of
services and intangible property presents particular challenges. Member countries recognise that no single
option, of those examined as part of the international debate, is without significant difficulties. In the
medium term, technology-based options offer much potential to support new methods of tax collection.
Member countries are expressly committed to further detailed examination of this potential to agree on
how it can best be supported and developed.

16. In the interim, where countries consider it necessary, for example because of the potential for
distortion of competition or significant present. or future revenue loss, a registration system (where
consistent with the overall design of the national consumpiion tax system) should be considered to ensure
the collection of tax on B2C transactions.

17. Where countries feel it appropriate-to put inio-effeci-a registration system in respect of
non-resident vendors of services and.intangibie property not currently registered and not required to be
registered for that country’s tax, it is recemmended that a number of considerations be taken into account.
Firstly, consistent with the effective and efficient collection of tax, countries should ensure that the
potential compliance burden is miniMmised. For example, countries may wish to consider registration
regimes that include simplified registration requirements for non-resident suppliers (including electronic
registration and declaration proceduges), possibly combined with limitations on the recovery of input tax
in order to reduce risks to the tax authority. Secondly, countries should seek to apply registration
thresholds in a non-discriminatory manner. Finally; Member countries should consider appropriate control
and enforcement measures to ensure campliance, and recognlse in this context, the need for enhanced
international administrative co-operation.
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IMPORTANT NOTICE

This document has been developed as part of the work of the Working Party N°9 of the Committee on
Fiscal Affairs on International VAT/GST Guidelines and relates specifically to the application of
VAT/GST to cross-border tradein services and intangibles.

It follows work done by a Technical Advisory Group comprising government and business
representatives and sets out some of the basic fundamental approaches to applying value added taxes to
cross-border supplies of services and intangiblesin a business-to-business context.

Before continuing its work the Committee considered it necessary to obtain input from the wider
business community and from other interested parties. As a first step we are therefore issuing an open
invitation to you to contribute to this OECD project by providing us with your experience or comments
on a number of basic issues that were identified by the Working Party as essential to the development of
itswork.

Drawing on your comments the Workifng Party will continue its work, notably as regards the application
of the guidelines to more complex sittiations~An invitation to comment on more complex situations will
be issued later this year.

The attention of participants is drawn to'the fact that this document reflects work in progress and that
solutions or conclusions that are preseated should net be considered, at his stage, as part of the
guidelines. Draft guidelines will bejpresented for consultatlon at a later stage as a result of the work of
the Committee. ‘

This document does not necessarily reflect the views of éi_t_he_r the OECD nor of its member countries.

We ask you to identify yourself in the questionnaire attached to this document as we may need to follow-
up on your responses. Subject to prior authoerisation by the commentators, we may publish some of the
contributions received on our internet site.

Input can be provided by individuals or on a more collective basis by.industry bodies or by professional
advisory firms. Should you need-further-information-please do-not-hesitate to contact David Holmes,
Head of Consumption Taxes Unit (David.Holmes@oecd.org) or Stéphane Buydens, Administrator
(Stephane.Buydens@oecd.org).

Please send your reply either by mail§fax.or e-mail to theifollowing address by 30 April 2008:

David Holmes
Head of Consumption Taxes Unit
CTP/TAE
OEED, Center for, Tax Policy,and Administration
2, rue Andre Pascal ‘75775'Paris Cedex 16
France

Fax: +33(0)1.44.30.61.36
E-mail: David.Holmes@oecd.org with copy to Stephane.Buydens@oecd.org
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EMERGING CONCEPTS FOR DEFINING PLACE OF TAXATION FOR CROSS-BORDER
SUPPLIESOF SERVICESAND INTANGIBLES

1 Introduction and Background

1. Vaue added tax and goods and service tax (hereinafter referred to as VAT/GST) have evolved in
a fragmented manner which has resulted in models emerging under which tax is based on different
principles in different countries. In itself this does not create taxing tensions and even where goods are
traded cross border, principles have emerged which seek to tax only once. The ability to trade services
across borders is a more recent development and one which is not aways easily assimilated into current
models. Historically different principles of taxation - notably origin and destination - can create situations
where double taxation or double non-taxation arise.

2. The scope of this paper is limited to VAT/GST taxation of international trade in services and
intangibles. As such it does not seek to.modify rules for trade"within a country or tax system. It does not
cover other forms of consumption taxessueh as sal es taxes or specifie service taxes.

3. This paper builds on the follewing principles, as agreed by the Committee on Fiscal Affairs
(CFA) in January 2006":

o For consumption tax purpoeses internationally traded services and intangibles should be
taxed according to the'rules of the jurisdiction of consumption;

o The burden of value added taxes themseh)es should not lie on taxable businesses except
where explicitly provided forin legisiation.

4, Further, there is agreement that defining place of taxation under a “pure consumption” test
would, in most cases, be impractical and @ppreximations (*proxies”) should be used as practical means for
determining the place of consumption. In most situations, the place of consumption should be deemed to
be the jurisdiction where the customer islocated (*Main Rule®).

5. The aim is to establisn:how the main rule for the taxation of internationally traded services and
intangibles, which ensures that they are not subject to VAT/GST in more than one jurisdiction, should be
applied. This application should result in the jurisdiction that has the right to tax the supply deciding
whether or not any tax is due. It is'recognised that there will be situations where the main rule will not
work or where it would not achieve alogical result. In those cases, specific rules will be needed, but these
should be limited as far ;as possible. .Such,situations amay, result in the business customer incurring
VAT/GST chargesin a country other than where it has a taxable presence’and as such, provisions will need
to be made for refunding VAT/GST where applicable, and for resolving disputes as to which tax regime
has the right to receive the VAT/GST.

Aim of this paper

6. This paper sets out to explore how the Main Rule might work through a number of relatively
simple business scenarios. In doing so, it aims to confirm the way in which the rule works for supplies
between separate legal entities (whether related or unrelated according to ownership). At this stage the
examples are relatively simple in order to allow a thorough understanding of the way the main rule works.
Later papers will consider cases that are more complex and where application of the main rule may be
more difficult. The paper takes a step by step approach, building from very simple scenarios and then
progressively adding elements of complexity. It recognises that in order to ensure common understanding

! Luxembourg has a reservation on the first principle.
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and agreement there are limitations on complexity that need to be observed at this stage. Therefore a
number of conditions are applied:

e Ineach of the scenarios paragraph 2 and the principlesin paragraphs 3 and 4 are applied,;
e Only business to business supplies are considered?;

e Operationsin all scenarios are based on and supported by legitimate and bona fide economic
substance;

e The scenarios focus on an ideal regulatory environment; existing legidation and practices
areignored; and

e All scenarios are between separate legal entities whether related by common ownership or
not.

7. A number of issues have not been dealt with at this siage: These include, for example, fraud and
avoidance, distortion of competition, and situations involving businesses with establishments in different
countries. These issues will be considered | ater once the fundamental eoencepts that emerge from the simple
models and examples have been undesstood and agreed. It may well be that some of the findings of this
paper will not be applicable in al situaiions; for example, fraud, double taxation or unintentional double
non-taxation.

2. Underlying concepts

8. VAT/GST is generally charged at all stages of the economic process, but with the provision of a
mechanism enabling firms to offset the tax they pay on their own purchases of goods and services (input
tax) against the tax they charge on their sales of goods and services (output tax). Accordingly, most
businesses can recover all, or most, of the input.tax they pay-as an offset against the output tax they charge.
However, customers who are not identified for VAT/GST, or ake not required to be so identified and report
(e.g., businesses below the turnover thresholdsthat apply in Some countries or private consumers), cannot
recover the tax. Moreover, under most VAT/GST systems even businesses identified for VAT/GST or
suppliers that make supplies of goods or services that are exempt from M AT/GST can recover input tax
only to the extent that they also make-taxable-supplies-Siimiaity;-as-ainatter of tax policy, some systems
deny or restrict recovery of taput tax incurred on particular expenditures e.g. cars or business
entertainment, to reflect non-business or private use. This unrecoverable tax is an intentional part of the
VAT/GST system. Customers to which recovery of input tax is denied im'such circumstances are treated as
if they are final consumers.

9. The main rule defines the place of taxation on the basis of customer location and in normal
circumstances should be applied to determine the place of taxation. The identity and the jurisdiction where
the customer to which the supply is made is located will themsbe normally supported by the relevant
business agreement’; s it iS expected that business agréementsigenerally refl éct thejundérlying transactions
and financial flows."Only: in specified oriexceptional circumstances should-the'place of ‘taxation vary from
the main rule.

Cross-border supplies to businesses and organisations not required to identify and report for VAT/GST
purposes (in countries that have a VAT or GST system that requires identification) will be considered later
as these rai se specific issues.

3 For the purposes of this paper and the simple examples considered, “business agreement” is taken to mean any
agreement, regardless of form, between persons acting in a business capacity that underlies the provision of a supply.
(In most cases, documentation will reflect the existence of the business agreement.)

5
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10. For VAT/GST, anumber of factors must exist before the tax can be charged in a particular place.
There has to be, for example, a supplier, a customer, a supply and a place of taxation rule to determine the
jurisdiction in which any tax should accrue. To ensure that the basic principles of neutrality, efficiency,
flexibility, certainty and smplicity are achieved these, and some other, terms will need to be defined at a
later stage, drawing on the lessons learned from the development of these business models and examples.

11. As afirst step, it was agreed that the development of guidance on how to implement the main
rule in practice should start by the examination of a selection of basic concepts as listed above (i.e.
supplier, customer, supply) on the basis of simple practical examples, involving simple supplies.

3. Tax Collection M echanisms

12. It is recommended that the business customer should account for VAT/GST, where applicable,
on cross-border business-to-business (B2B) transactions using the reverse charge, self-assessment or tax
shift mechanism (hereinafter reverse charge mechanism), &sfar as this type of mechanism is consistent
with the overall design of the national consumption tax system. Once the place of taxation is determined,
the country that has the right to tax the supply decides Whetherany tax is actualy due. For example,
countries may wish to consider dispensing with the reguirement to reverse charge the tax in circumstances
where the customer would be entitledsto fully-recover it through deduction or input tax credit. However,
the examples that follow assume use of.ihis mechanism as the means of accounting for the tax. There may
well be issues connected to reverse chargethat will need addressing at alater stage, but for the moment the
working assumption is that this mechanism'isappropriate.

13. In these circumstances the réverse charge mechanism has a number of key advantages. Firstly,
the tax authority in the country of €onsumption can verify and enforee compliance since that authority has
jurisdiction over the customer. Secondly, the compliance burden is shifted from the supplier to the
customer and is minimised since the customer has full access to the details of the supply. Thirdly, the
compliance costs for the tax authority are also low because the supplier is not required to meet tax
obligations in the customer’s country (e.0.VATIGST identification, audits, which would otherwise have to
be administered). Finally, it reduces the révenie risks associated with the collection of tax by non-resident
suppliers, whether or not that supplier’s customers are entitled to deduct the tax or recover it through input
tax credits. A
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4. Applying the Conceptsto a practical case
Step 1: Transaction between 2 separate legal entities (whether related by common ownership
or not):
Country A Country B
SERVUCE Y \
14. FF Consultancy (FFCA) is abusiness locaied ih,cduntry A specidising in analysing retail food

markets, CB Markets (CBMB) is a food retail-business located in country B. Neither FFCA nor CBMB
have other establishments for VAT/GST purposes. CBMB is considering expanding its retailing activities
beyond Country B and approaches FFCA. The twa companies enter into a business agreement under which
FFCA will provide an analysis of market congditions in Country A to. CBMB. CBMB will pay FFCA asum
of money in return for FFCA performing its obligations under this business.agreement.

15. According to the business agreement, FFCA will be the supplier and CBMB will be the
customer. There will be a supply of a service provided by the supplier to the customer for consideration. In
accordance with the main rule, the place of taxation will be country B, which is the country where the
customer islocated.

16. Subject toany issues.arising from.further work, theresult remains the same even where the
supplier and customer are two separate legal entities related by ownership, .
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Step 2: Two separate Transactions involving three separate legal entities.

Country A Country B

SERVICE 2 M M B

AW

Sies, 1| S camB

FFCA

A

17. FFCA decides to expand its consultaney activities in,Country B. In order to do so it engages the
services of a marketing company in Country 8 —MMB, a company that has no ownership connection with
FFCA or CBMB. MMB supplies its services of imarketing t0 FEFCA under a business agreement (service
2). The supply of service 1 between FFCA and CBMB (as outlined in step 1 — analysis of the market
conditionsin country A) continues.as before.

18. According to the business agreement MMB s the supplier and FFCA the customer. There is a
supply of services for consideration. Therefore, in accordance with the main rule, the supply by MMB will
be subject to taxation in Country A because that is the country where the customer is located. These are
two independent supplies and_are treated accordingly. The outcome. of service 1 as outlined in step 1
remains unaffected.
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Step 3: Transactionsinvolving a third party

Country A Country B
SERVICE 2
FFCA | FFCB
SERVICE 3
MMB
SERVICE 1
CBMB
19. As FFCA's activities in*Country B grow it decides to create a wholly-owned subsidiary in

Country B to carry out the marketing activities (FFCB): However, from time to time and in order to
provide its marketing senvices torits jparent’jcompany <in Country «A, 4FFCB decides to buy in some
marketing services from MMB | (see Step2). There is a business agreement between FFCB and MMB for
these services. There is dsola business agreement between FFCA and FFCB under which FFCB provides
all marketing servicesin Country B to FFCA for consideration. The supply of service 1 between FFCA and
CBMB (as outlined in'step1 — analysiSof the market conditionsincountry A) cofiinues as before.

20. There are now three individual supplies of services, all for consideration. The service provided by
MMB to FFCB (service 3) will be a domestic supply in Country B and would be subject to tax in Country
B. Applying the main rule, the onward supply of these services from FFCB to FFCA (service 2) will be
subject to tax in Country A. The place of taxation will not be influenced by any subsequent supply or lack
of such supply between CBMB and FFCA. The outcome of service 1 as outlined in step 1 remains
unaffected.



220

Step 4: Transactionsinvolving a customer group

Country A Country B

FFCA

\ SERVICE 1

CBMA CBMB

A

SERVICE 2

21. CBMB'’s business is growing and it decides to create a new company (CB Markets A, a separate
legal entity) in country A. CB Markets A (CBMA).1swholly owned by CB Marketsin country B (CBMB).
CBMA needs specific information to conduct its business and enters into a business agreement with
CBMB in which CBMB agrees to provide the relevant information in a report to CBMA. CBM Group has
centralised analytical and data-gathering actiwities.in one centrel site (at CBMB) in Country B. Under this
agreement, CBMA will pay CBMB for this service. In order to fulfil its obligations towards CBMA,
CBMB enters into a business agreement with FFCA similar to that in Step 1, except that this agreement
now specifies that CBMB is permitted to disclose or re-sell the report. There are no business agreements
between FFCA and CBMA*,

22. There are two separate business agreements in this example, each leading to a supply of aservice
for consideration. FFCA isthe supplier and CBMB is the customer under one of the agreements (service 1)
and CBMB is the supplier and CBMA"is.the customer under the other agreement (service 2). The place of
taxation will be decided for eaghjsupply-individually so.that the determination-of the place of taxation of
service 1 for VAT/GST purposes will nat be influenced by any subsequent supply or lack of such supply
between CBMB and CBMA. In accordance with the main rule, the place of taxation for the supply of
service 1 between FFCA and CBMB will be country B becausercountry B is the €ountry of the customer.
In accordance with the main rulesthe place, of taxation for ‘the supply of servicel2'between CBMB and
CBMA will be country'A'becatise country A'isthe country where'the custemer islocated.

4 Situations in which an intentional or unintentional relationship is created between FFCA and CBMA (such
as delivery of report or other activities) will be dealt with later as part of more complex models.
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Step 5: Transactionsinvolving a supplier group

Country A Country B

SERVICE 1
FFCA
) FFCB
SERVICE 2 \
CBMB
23. Step 4 had a customer group(CBMA -and CBMB) but in this example there is a supplier group

(FFCA and FFCB). FFCA expands its operations and asks FFCB to undertake other activitiesin addition to
marketing services. FFCB enters into abusiness agreement with FECA under which it will provide data
gathering services to FFCA. The data received from FECB will be analysed by FFCA in its offices in
country A and will be used by FFCA in the course of its supply of overall consultancy services (analysis of
market conditions in country B) to CBMB umder its business'agreement with CBMB. FFCA will receive
payment from CBMB for the consultancy serviees supplied to CBMB under the business agreement with
CBMB. FFCB will receive payment from FFCA for the data gathering services supplied under the business
agreement between FFCA and FFGB>.

24, FFCB is the supplier and FECA s the customer under one of-the agreements (service 1) and
FFCA isthe supplier and CBMB isthe customer under the other agreement (service 2). There are therefore
two separate supplies of services, both for consideration. In accordance with the main rule, the place of
taxation for the supply between FFCB_and FFCA will he;country A because country A is the country
where the customer is logated: Injaccordance withithesmain rule; the place of taxation for the supply
between FFCA and CBMB willibe country B because country B is the country where the customer is
located. The place of taxation will be decided for each supply individually. The fact that CBMB knows that
FFCB has collected data from country B and has contributed téthe supply of thefinal service does not
impact the determination of theglace of taxation; the business agreement 'should be followed.

° Situations in which an intentional or unintentional relationship is created between FFCB and CBMB (such
as delivery of report or other activities) will be dealt with later as part of more complex models.

11



222

Summary of work to date

25. The examples illustrate that, in practical terms, the result of the main rule is that the
jurisdiction wherethe customer islocated, as normally supported by the business agreement, hasthe
taxing rights over a service or intangible supplied across international borders. This principle should
be applicable in the following way:

e The place of taxation should be decided for each supply individualy so that the
determination of the place of taxation of a service or intangible for VAT/GST purposes will
not be influenced by any subsequent supply or lack of such supply;

e This normally remains the case whether or not the two parties to a transaction are related in
terms of ownership and control;

e A businessin the customer’s jurisdiction which is related through common ownership to the
supplier does not affect these conclusions asdong as there is no supply from that business to
this customer;

e Similarly, a business in the supplier’s jurisdiction which is related through common
ownership to the customer_dees not affect these conclusions as long as there is no supply
from the supplier to that business:



223

ANNEX 1
INVITATION TO COMMENT ON PLACE OF TAXATION
CONTACT INFORMATION

Contact for follow-up:

Name: I

Organisation: I

Country: I

E-mail address: I

Telephone: I

Fax: I
Please indicate whether you are respont

I” As an academic or stude
™ As a corporate taxpayer
I~ On behalf of other tax| i \ business association, etc.)
I~ Other (please specify)

Where you are replying on behalf of O ._»_q-a.._:_ onstrue the term “you” to mean “your

organisation” or “your cllentS’ asappro

Do you authorize the OECD "i N 'te?

S §
™ fugangningng

ARIANTUIMINGIAY

13
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WORK ON INTERNATIONAL VAT/GST GUIDELINES

EMERGING CONCEPTS ON PLACE OF TAXATION — OUTCOME OF PUBLIC
CONSULTATION

Background

1. In February 2006 the Committee on FiscalAffaiss' (CFA) launched a project aimed at
providing guidance for governments on applying Value Added Taxes or Goods and Services Tax to
cross-border trade. This would be done by.developing the International OECD VAT/GST Guidelines.
The immediate focus of the guidelines wall be on services and intangibles, with trade in goods being
dealt with later. In this context, the CFA has agteed on two fundamental principles for charging
VAT/GST on internationally traded servigesand intangibles:

e For consumption tax purposes internati‘onall}i traded services and intangibles should be taxed
according to the rules of the jurisdiction of co;“lsumption1 ;

),
e The burden of value added taxes themsclves should not lie on taxable businesses except
where explicitly provided forin legislation.

ey
2. The transcription of these fundamental principib_s-into guidelines requires a clearer definition
of the meaning of “jurisdiction of consumption”. There is agreement that defining place of taxation
under a “pure consumption” test would, in.mest cases, be impractical and approximations (“proxies”)
should be used as practical means for determining the place of consumption. In most situations, the
place of consumption should be deemed to be the jurisdiction where the customer is located (“main
rule”). S '

3. Work on developing such a definition is being undertaken by a Technical Advisory Group
(TAG), consisting of representatives of governments and businesses, and academics. This work gave
rise to a first paper on fundamental‘cencepts, publishedfon the OECD website for public comments in
January 2008. The period, for comments ended on'30/ April-2008.

Outcome of public consultation

4, The OECD has| receiyed, 'comments on that paper from seven businesses and business
associations, namely:

e  The Chartered Institute of Taxation — UK
e Confédération Fiscale Européenne
e Fédération Bancaire Francaise

e AstraZeneca

! Luxembourg has a reservation on this principle.
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e Kesaia Daunibau (Fiji)

e  Comité Européen des Assurances

e The Canadian Institute of Chartered Accountants
General comments

5. All the comments received welcomed the OECD work in this area and supported the
consultation process. They also agreed on the “destination principle” adopted by the CFA (taxation
should occur in the jurisdiction of consumption) and on the proxy adopted as a main rule for cross-
border Business-to-Business transactions (i.e. the place where the customer is established). There is
also an agreement on the principle that each transaction should be treated independently.

6. However, the comments raised several issues:

a) There is a need for clarification of the definition.of some of the concepts used in the
document. These conceptsanclude:

i. “Intangibles”«Fhe decument does not provide the reason for using the expression
“services and intangibles”, It may be worth an explanation in future documents for
public consuitations L &

ii.  “Legal entity? In gertain countrie§ (e.g. UK) two or more persons may be treated
as a taxable person €ven though there is not a separate legal entity. In the EU,
several separate legal entities' may'be treated as a single taxable person (“VAT
Grouping”). Some suggested using the term “taxable entity” rather than “legal
“entity”; 4 <1

iii. Goods/services. Difference in categorisation for some supplies (e.g. lease of
goods) may result in doubleor unintended. non taxation.

e e

b) Since the reverse-charge mechanism is recommended as an appropriate tax collection
mechanism for \cross-border transactions, it should Be made clear that it is not
recommended for demestic transactions and B2C transactions. Some pointed out the
cash flow advantage that the reverse charge may provide compared to the tax/deduction
mechanism.

c) Further work is tequired on some issues such as:
i.  Branch'to Branch transactions and treatment of VAT groupings;

its Valuation“oficross:border supplies e.g. in relation to Customs eaoncepts for some
bundled supplies and for transactions between related parties;

d) There is a need for a dispute resolution mechanism in cases where differences of
interpretation of the rules remain between jurisdictions.

7. Some European commentators pointed out possible differences of treatment that may
emerge between the new EU VAT Directive on place of taxation for B2B services (to enter into force
in January 2010) and the OECD draft Guidelines for specific situations which may derogate from the
Main Rule.
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Specific comments on cases

8. All the comments approved the solutions for Steps 1 and 2. For Step 3, some suggested
clarifying that the reverse charge mechanism is recommended for cross-border supplies only and not
for domestic supplies.

9. Regarding Steps 4 and 5 some comments raised the question of the solution for these cases
if FFCA/FFCB or CBMA/CBMB would be branches/head offices or part of a VAT grouping. Some
raised the question of artificial cash flow advantage provided by the use of the reverse charge in cases
where the services are purportedly “routed” through a foreign country (but such a situation is
excluded in paragraph 6 of the document since all scenarios are, for the purpose of this work,
supposed to be supported by legitimate and bona fide economic substance).

10. The TAG recognises that the cros
of the same legal entity (e.g. branch-to
later date.

of services and intangibles between parts
c issues. These will be dealt with at a

3
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IMPORTANT NOTICE

This second document for public consultation follows on from the first public consultation
document placed on the OECD website in January 2008 (available at
http://www.oecd.org/dataoecd/42/11/39874228.pdf). Comments received from this first
consultation were supportive of the approaches taken by the OECD (Summary available at
XXX). No substantive changes to these approaches were identified.

This second consultation document contains examples of cross-border supplies of services and
intangibles that are more complex than in the first document in that they involve supplies
between multi-national companies under global agreements. As with the first report these
examples are subject to the conditions set out.in paragraphs 1 and 2 of the present document.

The attention of participants is drawn to_the fact that this document reflects work in progress and that
solutions or conclusions that are presented should not-be considered, at his stage, as part of the
guidelines. Draft guidelines will be presented for consultation at a later stage as a result of the work of
the Committee.

This document does not necessarily reflect the views of either the OECD nor of its member countries.

Whan commenting, we ask you to identify yourself in the questionnaire attached to this document as we
may need to follow-up on your responses, Subject to. prior authorisation by commentators, we may
publish some of the contributions received on our initernet site.

Input can be provided by individuals or on.a more collective basis by industry bodies or by professional
advisory firms. Should you need further information please do not hesitate to contact David Holmes,
Head of Consumption Taxes Unit (David. Holines@oecd.org) or Stéphane Buydens, Administrator
(Stephane. Buydens@oecd.org). rored !

Please send your reply either by mail, fax o¥ e-mail to the f_ollbwing address by 17 October 2008:

David Holmes
Head of Consumption Taxes Unit
CTP/TAE
OECD Center for Tax Policy and Administration
2, rueiAndré Pascal 75775 Paris Cedex 16
France

Fax: +33(0)1.44.30.61.36
E-mail: David.Holmes@oecd.org with copy to Stephane. Buydens@oécd.org



http://www.oecd.org/dataoecd/42/11/39874228.pdf
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mailto:Stephane.Buydens@oecd.org
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EMERGING CONCEPTS FOR DEFINING PLACE OF TAXATION FOR CROSS-BORDER
SUPPLIES OF SERVICES AND INTANGIBLES

SECOND CONSULTATION DOCUMENT

1. The following conditions are applied in the examples.

e In each of the scenarios the main rule, customer location, is applied;
e  Only business to business supplies are ¢onsidered;

e Operations in all scenarios are based on andsupported by legitimate and bona fide
economic substance;

e The scenarios focus#on an ideal regulatory environment; existing legislation and
practices are ignored; and

e All scenarios are between, separate 'Iegal entities. whether related by common
ownership or not.

2. A number of issues have not been dealt with at this stage. These include, for example,
potential fraud and avoidance, distoftion of competition, and situations involving businesses with
establishments in different countries. Thesesissues willsbe considered later once the fundamental
concepts that emerge from the models and examples have been understood and agreed. It may
well be that some of the findings of this paper will net be.applicable in all situations, for example,
fraud, double taxation or unintentional non-taxation. =

3. With increasing globalsation, international business models have developed to assist in
organising supplies in the most cost efficient manner and to ensurc a consistent global standard of
service and delivery to a business group located in several different countries. These models are
realised by different kinds of global agreements, including framework agreements (sometimes
called “umbrella” agreements) and.centralised. procurement ,agreements. The examples which
follow are illustrations of 'some of the types of global agreements that occur. The place of taxation
of services provided under such agreements is determined according to the facts of each
individual supply. It is recognised that other types of international agreements'(e.g. regional) exist
but these are notused &s ‘exaiples in this paper.

4. It is recognised that this paper is concerned with cross-border supplies. In order to
determine whether a cross-border supply exists, it is necessary, according to the Main Rule, to
determine customer location. In some cases, application of the Main Rule will result in a
determination that the customer is located in the same jurisdiction as the supplier. Taxation is,
therefore, subject to the laws of that jurisdiction.
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Example 1: A global agreement

This example illustrates the supplies that occur when a global agreement for a supply of auditing
services is entered into between the parent company of the audit group and a centralised
purchasing company of the group requiring audit services for other group members in various
countries.

Country A

TIP A
Parent Co
Service 4
Service d TLA
BAC A Central
Parent Puirchacine
Service 2 \ Scrvigce 3
BAC B | W BACC
Subsidiary | Subsidiary
TI B
) TI C ——
Subsidiary Subsidiary .
Service 6
T Service 5

Country B Country C

5. TI A is a centralised purchasing company in country A. It belongs to a multinational
company group with subsidiaries around the world, for example in country B, TI B and in country
C, TI C. TIP A is the parent company, also located in country A. BAC A is a parent company in
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country A belonging to a multinational auditing company group with subsidiaries around the
world, for example in country B, BAC B; and in country C, BAC C. !

6. TI Group requires a global auditing service to meet legal requirements for the companies
in country A and the subsidiaries in countries B and C. The global auditing service is purchased
by TI A (for the whole group) which therefore concludes a centralised purchasing agreement with
BAC A to supply auditing services to the whole TI Group (including TIP A, TT A, TI B and TI C).
Payment will follow each business agreement.

7. The global auditing service is supplied by BAC A to TI A in return for consideration.
This service includes the supply of all components of the global agreement. BAC A is able to
actually perform only part of the services itself. The services to TI A and TIP A, which are located
in country A, are performed directly by BAC A. However, to be able to fulfil the rest of the
agreement, BAC A enters into business agreements witheits two subsidiaries, BAC B and BAC C
under which BAC B and BAC C supplies auditing se€ivices to BAC A. However, BAC B and
BAC C physically perform the services directly to, the subsidiaries of TIP A (TI B and TI C). The
subsidiaries of TIP A involved, TI B and-TI C, are in the same countries as the subsidiaries of
BAC A involved in the transactions. Li“A«€nters into separate business agreements with TIP A
and the subsidiaries TI B and TLE&under which TI A supplies auditing services to TIP A and the
subsidiaries TI B and TI C.

8. There are six separate businiess agrécments ’i“n this example, each leading to a supply of a
service for consideration. BAC/A is/the supplier and TT A is the customer under the centralised
purchase agreement (service 1). BAC B and BAC € are the suppliers and BAC A is the customer
under two different business agreements (service 2 and service 3). TI A is the supplier and TIP A
is the customer under a different aggeement (service 4). TI A is the supplier and TI B and TI C are
the customers under two different business ‘agreements (service 5 and service 6). The place of
taxation will be decided for each supply individually. =&

9. In accordance with the main rule; ‘the pla‘cé"df taxation for the supply of service 1
between BAC A and TI A will be country A as TI A is in country A.. In accordance with the main
rule the place of taxation for the supply of services 2 and 3 between BAC B and BAC C as
suppliers and BAC A as a customer is country A for both supplies. In accordance with the main
rule the place of taxation for the supply of service 4 between TI Aland TIP A will be country A as
TIP A is in country A. In accordance with the main rule, the place of taxation for the supply of
service 5 between TI A and-TI B will be,country-B-because country B.is the country where the
customer is located. In ‘accordance with the main rule, the place of taxation for the supply of
service 6 between TI A and TI C will be country C because country C is the country where the
customer is located.

10. It should be'noted however that, as'mentioned above, the'performance of these auditing
services (which are supplied by BAC B and BAC C to BAC A) is rendered physically to TI B and
TI C. The fact that the services are supplied to someone (BAC A and then on to TI A) different
from those (TI B and TI C) to which the services are physically rendered is not relevant in this
example to determine the place of taxation, as the place of taxation will still be determined by the

' For the purposes of these examples and especially for simplicity and clarity, it is assumed that the auditing group is
structured on a parent/subsidiary basis, although it is recognised that this is not normally the case in this
sector.
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customer location, as supported by the business agreement, and not where or to whom the services
are rendered.

11. The reason for this is that, at each stage of this example, all supplies will be subject to the
taxation rules in the jurisdiction where the customer is located and the services consumed
according to the main rule. There is neither double taxation nor unintentional non-taxation in
countries A, B and C. In particular, the tax that accrues to countries B and C reflects the
consumption of the services in those countries. There is no reason to depart from the business
agreements e.g. by following the interaction between BAC B and TI B or between BAC C and TI
C.

12. In developing this example, care has been taken to avoid any stewardship issues that may
exist with respect to TIP A. In other words TIP A as the parent, may also be seen as deriving an
element of benefit from the audit activities in countues'A, B and C, for example because such
audit included an additional review of financial statemients.under the parent company’s country
accounting standards, rather than only-per logal subsidiary country accounting standards.
Stewardship issues® do not arise in example 1 due to-the inclusion of service 4, where TI A
supplies auditing services to TIP A. Furthet, any questions concerning valuation for VAT/GST
purposes and the possible identification of supplies existing, other than those shown, are also
ignored.

*  Stewardship expenses are broadly the costs incurred by the parent company of the group for

administrative and other services provided to subsidiaries and other affiliates for the benefit of the parent,
as a shareholder, rather than for the individual benefit of the subsidiary or affiliate. These costs can be
incurred directly by the parent or by the subsidiary and passed on to be absorbed by the parent. Typically,
these are treated as expenses which ought to be absorbed by the parent company because they must be
regarded as stewardship or shareholder's expenses benefiting the shareholder or the group as whole and not
a subsidiary or affiliate individually.
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Example 2: Alternative global agreement

In this example the parent company of the group requiring audit services enters into a global
agreement described as a “‘framework agreement” with the parent company of the audit group
(both in the same country) in order to provide audit services in a number of countries.

Country A

Agreement 1/
Framework

GAF A CA A
Parent  r--------------3---= Parent Co

Agreement 2 /Service

GAF B GAE C
Subsidiary | Subsidiary
Agreement 3% / Agreement 4 /
Service 2 Service 3
CAB I cAc
Subsidiary ‘n,_l__Subsidiary

Country B Country C

13. CA A is a parent company.in country A, It-belongs to.a multinational company group
with subsidiaries around the world, for example in country'B,"CA Bland in country C, CA C. GAF
A is a parent company imcountry A belonging to a multinational auditing company group with
subsidiaries around the world for example, in éountry B, GAE B; and in country C, GAF C.

14. CA Group 'requires "a “global” auditing service 0 meet.'legal’ requirements for the
companies in country A and its subsidiaries in countries B and C. CA A concludes an agreement
(i.e. a framework agreement) with GAF A (Agreement 1). The framework agreement covers
definitions, obligations relating to confidentiality, warranties, due dates for payment and
limitations of liability, that would only apply if and when members of GAF A and CA A enter
into separate agreement referring to this framework agreement. The agreement also provides that

* The expression “framework agreement” is used solely to distinguish it from the separate business agreement for
audit services to the parent trading company. This report does not attempt to define in any way what a
“framework agreement” might be.




237

companies that are affiliated with CA A and the auditing companies that are affiliated with GAF
A may enter into business agreements which will incorporate the terms of the framework
agreement by reference. The agreement however does not oblige any member of CA A group or
GAF A group to enter into such business agreements.

15. CA A enters into a separate business agreement with GAF A for the audit of CA A
(Agreement 2); CA B enters into a business agreement with GAF B (Agreement 3); and CA C
enters into a business agreement with GAF C (Agreement 4). In each of these three separate
agreements (i.e. Agreements 2-4), an article is included where the parties agree to incorporate the
terms included in the framework agreement (Agreement 1). Payment will follow each business
agreement.

16. There are four separate business agreements in this example, only three of which lead to
a supply of a service for consideration. The first agreement (Agreement 1) is not transactional, has
no consideration and does not create a supply. Agreemcnt L stipulates terms and conditions which
only become activated when parties agree to separate-business agreements as specified in the
framework agreement. Under the second agreement (Agieement 2), GAF A is the supplier and
CA A is the customer (Service 1). Undcr the third agreement (Agreement 3), GAF B is the
supplier and CA B is the customer(Scivice 2). Under the fourth-agreement (Agreement 4), GAF
C is the supplier and CA C is the gustomer (Serv1ée 3). The place of taxation will be decided for
each supply individually. &

17. In accordance with the main rule, the piécg of taxation for the supply of service 1
between GAF A and CA A will be country A«as €A A is in country A. In accordance with the
main rule, the place of taxation for the Supply of service 2 between GAF B and CA B will be
country B as CA B is in country B. Futther, and agaln in aceordance with the main rule, the place
of taxation for the supply of service 3 between GAE C and CA C will be country C as CA Cis in
country C. A

18. All three supplies are subject to the taxation i'u'le's in.the jurisdiction where the customer
is located and the services consumed according to the main rule. There is neither double taxation
nor unintentional non-taxation~in countries A, B or C. There is no reason to depart from the
business agreements. In particular, no transactions take place uader the framework agreement
(Agreement 1) itself in this example. Consequently, no supplies.are made under that agreement
and no place of taxation issue arises.
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Example 3: Alternative global agreement — different flow of payment

This example expands upon example 2 by introducing payment flows that are different from the
flows of the services as set out in the underlying business agreement.

Country A

Agreement 1/

Payment

Framework
agreement
GAFA [~ oo » CA A
Parent Agreement 2/ Service Parent Co PR §
Payment V-
P B I
T m————
v Paymem .............................................. >
GAF B GAF C
Subsidiary Subsidiary
Agreerrierif 4
/;egrﬁir:gnt 3/ /--Serviee 3.
CAB CAC
Subsidiary g uDs1diary
Payment Paymentammm——— e
Country B Country C

19. This example i§.sinlilarto éxaniple'2 except-that the CA\group-has put in place a system
for settling inter-company fransactions 'between ‘group members: Asta result, the CA group
decides to reduce the costs associated with.cash disbursements by appointing CA A as the
common paymaster .for ;the group e« The Framework, Agreement «in this-example is similar to
example 2 exceptithat it specifies that the, payments for the services supplied under the locally
concluded business agreements will be handled by CA A directly with GAF A for the whole CA

group.

20. For the audit services supplied under the three business agreements GAF A, GAF B and
GAF C will follow the general invoicing process and issue invoices respectively to CA A, CA B
and CA C. For payment purposes, however, GAF A will issue a collective statement (with copies
attached of the invoices issued for the services supplied) to CA A. Based on the collective

* It is recognised that, in some cases, the paymaster function could create a separate supply, or supplies, between CA
A and its subsidiaries. For the purposes of this example this is not the case.
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statement CA A will pay the requested amount to GAF A and will on the same day collect the
respective amounts from CA B and CA C. Similarly, GAF A will transfer the respective amounts
over to GAF B and GAF C on the same day it receives the payment from CA A.

21. The movements of payment are simply cash or account entries. The payment CA A
makes to GAF A represents consideration for the services supplied from GAF A to CA A, from
GAF B to CA B and from GAF C to CA C.

22. The conclusions reached in example 2 about the place of taxation of the supplies made
under the business agreements (agreements 2, 3 and 4) remain valid. The fact that payments are
transferred via CA A and GAF A has no impact on those conclusions.

23. All supplies under the business agreements are subject to the taxation rules in the
jurisdiction where the customer is located according te the main rule. There is neither double nor
unintentional non-taxation in countries A, B or C. Thete«is no reason to depart from the business
agreements e.g. by following the cash flows. The cash flows between the CA subsidiaries and CA
A, between CA A and GAF A, and between GAF A and the GAF subsidiaries are consideration
for services supplied under the business-agreements but do not in themselves create additional
supplies, nor alter the supplies, nowideniifythe customer or customer location.

11
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Example 4: Alternative global agreement — supply under a framework agreement

| This example expands upon example 2 by introducing a supply under the framework agreement.

Country A

Agreement 1 /
Framework

GAF A agreement /service 1 CA A
Parent Parent Co

Agreement 2 / Service

GAF B GAF C
Subsidiary Subsidiary
Agreement 3 / Agreeméﬁt 4/
Service 3 Service 4
CAB % “CAC
Subsidiary |l Subsidiary

Country B ~ . Country C

24. This example is, similar to example 2/ exeept that in additton it demonstrates what
happens when the parent companies ¢conclude-under ‘the' framework agreement for supplies to be
made based on the terms set out in that agreement. In addition to the local supplies already
considered in examples2:<CA, Agpays a-coordinationyfee to, GAF sA: Fhe~framework agreement
therefore specifies that GAE-A has! a coordination function and coordinates with its subsidiaries,
GAF B and GAF G, such that the quality, pricing and process set out in the framework agreement
is correctly followed in the business agreements. This is done for the sole benefit of CA A and CA
A pays a fee for this to GAF A.

25. Under the framework agreement (agreement 1), GAF A supplies a service to CA A for a
consideration. In accordance with the main rule, the place of taxation for this supply (service 1)
will be a local supply in country A as both companies are in country A.

26. The conclusions reached in example 2 about the place of taxation of the supplies made
under the business agreements (agreements 2, 3 and 4) remain valid.
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Summary

217. Paragraph 25 of the report Emerging Concepts for Defining Place of Taxation set out
some summary observations regarding examples of some relatively simple cross border
transactions:

“The examples illustrate that, in practical terms, the result of the main rule is that the jurisdiction
where the customer is located, as normally supported by the business agreement, has the taxing
rights over a service or intangible supplied across international borders. This principle should be
applicable in the following way:

e The place of taxation should be decided for each supply individually so that the
determination of the place of taxation of a service or intangible for VAT/GST
purposes will not be influenced by any subsequent supply or lack of such supply;

e This normally remains the ease whether 0ot the two parties to a transaction are
related in terms of ownership-and control;

e A business in the customes’s jurisdiction which is related through common
ownership to the supplictedoes not affect these conclusions as long as there is no
supply from that business te this customer;

e Similarly, a business ia'the sapplier’s jurisdiction which is related through common
ownership to the custorner does not affect these conelusions as long as there is no
supply from the supplier to that business.”

28. The more complex examples of seryices supphed under global agreements in this paper
both support and add to these observations: =
(1) Examples 1-4 involve more compiex supply echains, different business structures and
different global agreements. Services may be bought.in by a business and re-supplied
across borders for reasons unrelated to VAT/GST considerations. Nevertheless, the
customer location, as supported by the business agreement, continues to give a satisfactory
outcome for determining the place of taxation. In particulat, the examples provide further
evidence of the applicatien of the main principle in the Emerging Concepts paper in that
the place of taxation should be decided for each supply individually so that determination
of the place of taxation/of a s€rvice for VAT/GST purpeses:willinot be influenced by any
subsequent supply or lack.of sach supply.

(2) Under the main rule the supplier’s physical rendering*of a service to'a business other than
the customer under the business agreement does not in itself-affectthe observations above
so that it is;the customer location supported by the business agreement that determines the
place of taxation.

(3) The customer location, as supported by the business agreement, achieves a logical result
when applied to the facts of each example. Thus, any supplies are subject to tax in the
jurisdiction in which the services are consumed according to the main rule and there is
neither double taxation nor unintentional non-taxation in any of the countries involved.
This outcome is unaffected by the business structure, the complexity of the supply chain,
the type of agreement, the country where the service is physically rendered or the direction

13
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of the cash flows. This reinforces the use of customer location as an appropriate proxy for
consumption.

29. As noted in paragraph 2 there are situations, such as potential fraud and avoidance and
transactions between parts of a single legal entity, where these findings may not be appropriate.
Further work will be undertaken to test these findings in such situations.

AULINENINYINS
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ANNEX 1
INVITATION TO COMMENT ON PLACE OF TAXATION
CONTACT INFORMATION

Contact for follow-up:

Name: I

Organisation: I

Country: I

E-mail address: I

Telephone: I

Fax: I

Please indicate whether you are respond

[~ As an academic or studé

[~ As a corporate taxpaye &
ﬁ.., £
™ On behalf of other taxpa ! g visory firm, & \ siness association, etc.)

I~ Other (please specify)

Where you are replying on behalf of o
organisation” or “your clients” as appropriate

3

onstrue the term “you” to mean “your

Do you authorize the OECD “': ¢
I~ Yes

[~ No
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Chapter i

APPLICATION OF PLACE OF CONSUMPTION PRINCIPLES

1. INTRODUCTION

1. Value added taxes (VAT)' are. designed in such a. way. that they primarily tax household
consumption.” Businesses are required.te-collect these taxes. For domestic supplies, suppliers generally
charge the tax, at the appropriate rate; to‘their customers, irrespective of the tax status of those
customers. An essential requirement within the systerr|1 is that obtaining goods, services and intangibles® *
originating domestically should not provide an advantage, or a disadvantage, over obtaining the same
goods, services or intangibles originating inanother jurisdiction. Thus, there is a need for neutrality.

2. VAT neutrality in internationaltrade (referred to as “international neutrality”) is achieved by use
of the “destination principle” (“destination” and ”origir']_” are used in a legal, rather than an economic,
sense). Under this principle, goods, services and ‘intangib'l_,es,are zero-rated when leaving one jurisdiction
and are taxed at importation in another jurisdiction.-In th?is Way, it makes no difference whether goods,
services or intangibles are obtained domestically or from abtroad; the domestic VAT rate will always apply.
On the other hand, if tax were to accrue to‘the jurisdictid‘ﬁ in'which the supplier is located according to
the “origin principle”, then there would be very real (T‘sks of competitive distortion and increased
compliance costs. The origin principle, being the opposite of the destination principle, provides that tax
accrues to the jurisdiction from-which a supply is made. Thus expofts would be taxed at the rate
applicable in the jurisdiction of "exportation and imports would not be taxed. Goods, services and
intangibles purchased from a jurisdiction without a VAT or with a low-VAT rate would therefore be at a
significant advantage to goods, services and intangibles purchased from jurisdictions that have higher
rates. As VAT is a tax on domestic consumption, there would be serious competitive distortions. Under
such an origin principle, the only way.to neutralise these .distortions would.be to put in place major

Some jurisdictions cite their form of value added:tax as a “Goods and Services Tax” (GST). For ease of reading,
all value added, taxes:will be-referred-to.as “VAT".

There are examples, 'such as ‘exemptions.and input tax blocks on'specific.items, which.lead to the burden of
the tax falling on businesses rather than on household consumption.

It is recognised that some jurisdictions have a residual definition of services that includes “intangibles”
whereas some jurisdictions regard “intangibles” as a separate category. For the purpose of this guidance,
“intangibles” may be described as encompassing identifiable non-monetary assets that cannot be seen,
touched or physically measured.

There may not always be consistency between countries when categorising goods, services or intangibles.
For example, some countries regard hire of goods as a supply of a service whereas others regard it as a
supply of goods. If necessary, this issue will be considered later.
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systems that would allow the customers to reclaim the VAT incurred by claiming it from the tax
administration in the supplier’s jurisdiction. This would be extremely onerous for businesses and tax
administrations, could open up opportunities for fraud and create greater complexity in dealing with
businesses that do not have full rights to input tax deduction. Thus, applying the tax regulations of the
jurisdiction of consumption of services and intangibles provides a more “neutral” solution and ensures it
is domestic consumption that is taxed.

3. It is important that there be international consistency in the application of the destination
principle. A supply from a jurisdiction that operates an origin principle to a jurisdiction that operates a
destination principle would result in double taxation. A reverse of this scenario would result in double
non-taxation.

4, For goods, this international neutrality is.achieved.in.a relatively simple way. Exports are
relieved from VAT and the VAT incurred-on their production and distribution prior to export is credited
through the usual system of input tax deduetion within the supply chain. The final exporter receives a
credit for the input tax incurred on their purchase but the sale of those goods to the customer in the
second jurisdiction is free of VAT.> When.the goods enter the importing jurisdiction they are subject to
the VAT regulations in that jurisdiction and any tax is imposed at the appropriate rate under that
jurisdiction’s VAT regime. This ensures that |mported goods are subject to the same tax regime as
domestically produced goods.

5. Applying this international neutrality to supplies of services and intangible products, however, is
more difficult. The nature of services and intangibles is, such that they cannot physically be seen as
“exported” from one jurisdiction and “imported”into another jurisdiction. This lack of tangibility means
that there are no customs controls that can cenfirm their éxbb"rtation and no customs controls to impose
the VAT at importation. Thus, special rules have to be developed for determining the jurisdiction of
taxation for international supplies of services and intangibles that ensure that:

e international neutrality is maintained;

e compliance by businesses involved in these supplies is kept as simple as possible;

clarity and certainty-are,provided-for.both business.and tax administrations;

the costs involved inicompliance and administering the tax are minimal; and
e barriers to'fraud and othér,abusesaresufficiently robust.

6. In applying'the principles that ensure neutrality (the destination principle), it may be necessary
in certain circumstances to apply different approaches to international supplies from business to

“[F]ree of VAT” may be termed zero-rated, exempt with credit, outside the scope of VAT or some other local
terminology. Whatever the description used, the effect should be the same —no VAT is added by the supplier
but the supplier is entitled to input tax credits, to the extent that the jurisdiction allows, in respect of such
supplies.
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business® than to international supplies from business to consumers. This may be particularly relevant for
international supplies of services and intangibles. These Guidelines therefore provide separate
consideration of business-to-business and business-to-consumer supplies of goods and then likewise
provide separate consideration of business-to-business and business-to-consumer supplies of services
and intangibles.

7. These Guidelines attempt to provide governments and business with a set of approaches to
taxing international supplies that address the matters outlined in paragraph 5. However, it is recognised
that there will always be difficult areas and other Sections of this Chapter identify certain types of
supplies and certain sectors that require separate consideration. Although the result should always
ensure the principle of neutrality, these sectors and types of supply may need specific approaches to
ensure this outcome.

For the purposes of this guidance, “business-to-business supplies” should be understood as supplies where
both supplier and customer are entities (either legal or natural persons) that are recognised as “businesses”
for VAT purposes in national law. Business-to-consumer supplies will be considered later.



2. APPLICATION TO INTERNATIONAL TRADE IN GOODS
2.1. Business-to-Business Supplies

2.2. Business-to-Consumer Supplies

This section to be written later.
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3. APPLICATION TO INTERNATIONAL TRADE IN SERVICESAND INTANGIBLES

3.1. Business-to-Business Supplies

In this draft a number of important assumptions are made:

o All supplies are business-to-business (business-to-consumer supplies will be considered later).

e All supplies are legitimate and with economic substance. Issues connected with tax avoidance
or artificial tax minimisation will be covered latet.

o All supplies are between separatelegal entities with single locations only. Issues concerning
supplies involving entities with.multiple locations will be dealt with later.

Nothing in this section pre-empts any future-approaches to the guidance on supplies involving
those multiple location entities. 4

Readers are therefore requested to bear these significant caveats in mind.

3.1.1. Introduction

Guideline 1
The OECD has adopted the following Guideline:

For consumption tax purposes ‘internationally traded services and intangibles should be taxed
according to the rules of the jurisdiction of consumption.

1. The OECD’s Committee on Fiscal Affairs [has @ppraoved the principle that, for services and
intangibles traded internationally,” taxation should be subject to the rules of the jurisdiction of
consumption.? This is primarily to maintain neutrality within thé"VAT system as it‘applies to international
trade. Where a supplier supplies‘an international senvice or intangible, it will be'free of VAT within the

7 For the purposes of this section, “internationally traded services and intangibles” normally results from the

supplier and the customer being located in different jurisdictions. There may be other situations involving
“internationally traded services and intangibles” where both the supplier and the customer are located in the
same jurisdiction. These will be considered later.

Although VAT primarily taxes household consumption, the multi-stage nature of the tax requires that each
supply has to be subject to the rules of the relevant jurisdiction. Thus, for the purpose of this guidance,
“consumption” refers to the use of the supply of services or intangibles at each stage rather than
“consumption” in the economic sense.
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supplier’s own jurisdiction and the jurisdiction where the consumption is deemed to occur will replicate,
insofar as this is possible, the system for goods by requiring that any VAT due is charged at “importation”.
This ensures that services and intangibles supplied across borders are taxed according to the rules of the
customer’s jurisdiction irrespective of where they are obtained, thus creating a level playing field.
Businesses acquiring such services are therefore driven by economic, rather than tax, considerations.

2. Determining a pure “place of consumption” is often difficult, particularly with regard to services
and intangibles. To take an example, a person in Jurisdiction X may contact a company for the
development of software in Jurisdiction A, download the newly developed software to a laptop computer
in Jurisdiction B and use it at, for example, a business conference in Jurisdiction C. In these circumstances,
a case could be made for determining that consumption takes place in whatever jurisdiction the software
is accessed and used. However, this would be impossible toadminister. In most cases it would be difficult
for a business to track usage of services in this way and diffieult for a tax administration to know where
the service was used. Even if the usage could be tracked, it would-again, be difficult to place a monetary
value on it in order to determine an amoeunt of tax due and the compliance burdens on business and tax
administrations would be unreasonable«In order to overcome the difficulties inherent in applying “pure
consumption” tests, VATs use proxies' tos determine where consumption occurs and thus which
jurisdiction has the right to tax.
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3.1.2. Proxies to Determine Jurisdiction of Consumption

Guideline 2:
For the application of Guideline 1, the OECD has adopted the following Guideline:

For business-to-business supplies, the jurisdiction in which the customer is located has the taxing rights
over internationally traded services or intangibles.

3. By and large, when a business buys in a service'csan intangible from another jurisdiction, it
does so for the purposes of its business.operations. As steh, the jurisdiction of the customer’s location
can stand as the appropriate proxy for the jurisdicﬂ’on of consumption as it achieves the objective of
neutrality. This is the jurisdiction where'the customer has located its permanent business presence’.

4. This proxy is referred to in these Guideélines als the “Main Rule”. According to this Main Rule, the
jurisdiction where the customer isflocatéd has the taxing rights over a service or intangible supplied
across international borders. At thg_.. Same /time, -the supplier. makes the supply free of VAT in its
jurisdiction but retains the right to'full input tax credit (subject to clearly legislated exceptions in that
jurisdiction) on inputs related to making such" interna |onal supplies. Only in specified or exceptional
circumstances, as set out elsewhere in these Guldehnes should the place of taxation vary from the
Main Rule. Determining the jurisdiction of @ customer’s location may not always be straightforward and
this section sets out how such determinations should be%fry'r‘a!ge.

4 M e o
# J ik .:,_.-.,.')3
- - -t

Determining Customer Location S — —

Guideline 3: W |

For the application of Guideline 2;'{he OECD has adopted the following G’u'r‘éleline:

The identity of the customer is nof'r'hally determined by reference to the business agreement.

5. Under Guideline 3, thelidentity of the customer is “normally [determined by reference to the
business agreement” as it is.expected that business agreements reflect the'underlying supply.™* Since this
Guideline draft is made under the assumption that all supplies are between separate legal entities with
single locations only, the locatian of the customemnwilly be knownoncesthesidentity of the customer is
determined. The business agreement is thus an.impertant element of that Guideline in that it will assist
the supplier, the customer and tax administrations in identifying the nature of the supply and the identity

“Permanent business presence” will be considered later.

10 Work on these exceptions is currently under way.

" For the purposes of this guidance, a supply of services or intangibles for VAT purposes (hereafter a “supply”)

takes place where one party to a business agreement does something, gives something or refrains from
doing something to or for another party, normally in exchange for consideration.
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of the parties to the supply. For these reasons, it is appropriate to first describe “business agreement” for
the purposes of these Guidelines and explain how tax administrations and businesses may approach this.

Box 1

Business Agreement

Business agreements consist of the elements that ide;ntify the parties to a supply and the rights and
obligations with respect to that supply.™ They are gene‘ra'fl)y/t;gsed on mutual understanding.13

-

i

6. The term “business agreement” has-been adopted becauseit is a general concept, rather than a
term with a technical meaning, and it«is not specific to any particular jurisdiction. In particular, it is not
restricted to a contract (whether writtea'or.in some other format) and is therefore wide in its application,
as explained below.

7. In order to determine thesplace of taxation under the Main Rule, it is necessary to demonstrate
the nature of the supply as well as the identity of the supplier and the customer.

8. Relevant elements of the business agreement come in many forms and include, for example,
general correspondence, service level agreements; purchase orders, invoices, payment instruments and
receipts. Legislation and business practices in OECD member jurisdictions and beyond invariably differ
and generally not for tax reasons. They may differ in respect of national laws concerning contract issues
and other commercial requirements. They .may also differ between different industry sectors. It is,
therefore, neither possible nor desirable to draw up a prescriptive or exhaustive list of items that must be
present. Rather, these Guidelines—simply-suggest sources-of information that would help both tax
administrations and business.

9. In many cases, particularly those in which significant sums 6f money are involved or where
there are complex matters beyond a straightforward supply, it is likely that the parties to a business
agreement will draw up legally enforceable'contracts: These contracts will normally specify the parties to
the business agreement and set lout their respective ‘rights and obligations. However, contracts in
themselves should not be seen as the only relevant elements.

10. A business agreementineed not be .confined to written material. In/certain sectors, relevant
elements may be found in the form of audio recordings of telephone conversations leading to conclusions
of agreements to supply or receive services and/or rights. They may also be found in electronic form such

© Agreements that do not lead to supplies for tax purposes are not regarded on their own as “business

agreements” for the purposes of these Guidelines.

13 . . . . . .
It is recognised, however, that on occasion supplies may occur without a mutual understanding, e.g., a court

order that imposes obligations on one or more parties. In such cases the “imposed” agreement should
nevertheless be considered as a “business agreement”.
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as e-mails and on-line ordering records, payment and similar material and formats that are likely to
emerge as new technologies develop.

11. It is recognised that business agreements are often not concluded in isolation. Consequently
other agreements, including those not regarded as business agreements (e.g. agreements that do not
involve a supply),** may provide the context of the supplies made under a particular business agreement.
These other agreements may therefore form a part of the relevant elements of that business agreement.

12. In the light of the previous paragraphs, the business agreement in force at the time the supply is
made is the agreement that governs the implementation of the Main Rule.

13. To ease burdens in practice for both tax administrations and business, it is recommended that
member jurisdictions take into account the application of Guidelines 2 and 3 in a way consistent with
paragraphs 3-12 above. Wherever possible; tax administrations-should communicate these approaches
and relevant national laws as clearly andwas Widely as possible.

" An illustration of this is the Centralised Purchasing Agreement in Example 3 and Agreement 1 in Examples 4

and 5 in the Annex.

10



255

3.1.3. Applying the Main Rule - Legal Entities™ with Single Locations

14. In the following sub-sections, the businesses to which the Main Rule applies are assumed to be
separate legal entities, whether related by common ownership or not.

15. For the purposes of this section it is assumed that the supplier and customer (legal entities with
single locations) are located solely in their respective jurisdictions and have no business presence
elsewhere.

16. As noted in paragraph 3 above, the place of the customer’s location acts as a proxy for the
jurisdiction of consumption and is referred to as the MainsRuile. The result of applying the Main Rule is
that the jurisdiction where the customer is located has-the*taxing rights over a service or intangible
supplied across international borders. ‘

17. In order to apply the Main Ruie satisfactorily, this guidance considers its application from the
perspectives of the supplier, customer and tax administrations. Although the result remains the same —
taxation at the place of the customer — the actions of all three need to be consistent with the Guideline.
Examples 1 and 2 in the Annex provide relatively straightforward illustrations of how the Main Rule
operates. Paragraphs 23, 26 and 34 expand on Examples 3, 4 and 5 illustrating how the Main Rule is
applied in more complex situations. \
Applying the Main Rule — the Supplier'?
f

18. In a business-to-business environment; it is reéls'dr)able to assume that suppliers will normally
have developed a relationship with their customers. This will be particularly so in cases where supplies of
services or intangibles are made on an on-going basis or in cases where one supply is made and the value
of that supply is significant enough to warrant development of business agreements such as contracts.
However, it is recognised that situations can arise where there is little, if ‘any, relationship. For example,
businesses may make supplies to other businesses for low value amounts,.particularly if such supplies are
made electronically.

19. The principal effect of the Main Rule on suppliers is that they need to identify and be able to
demonstrate who their customer is insorderjteymake the supply free of VAT because the customer is
located outside the supplier’s jusisdiction. Once satisfied that the customer isqa business and is located in
another jurisdiction, the supplier makes that supply free of VAT as, under the Main Rule, the taxing rights
for that supply are in the jurisdiction of the customer’s location.

20. In many cases this will be straightforward and can be determined by referénce to the business
agreement including the elements considered in paragraph 8 et seq. The nature of the service or

15 e . . . . . .
Legal entities can include natural persons and non-commercial institutions such as governments, non-profit

organisations and other institutions. The key point is that such entities, or certain of their activities, are
recognised as “businesses” for VAT purposes in national law.

1 For the purposes of this guidance, the supplier is the person that has the obligation to provide a supply.

11
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intangible being supplied and the language used in any supporting documentation may also contribute to
verifying the international and business nature of the supply.

21. To avoid unnecessary burdens on suppliers, it is recommended that the customer be liable to
account for any tax due. This can be achieved through the reverse-charge mechanism (sometimes
referred to as “tax shift” or “self-assessment”) where that is consistent with the overall design of the
national consumption tax system®’. Accordingly, the supplier should not be required to be identified for
VAT or account for tax in the customer’s jurisdiction.

22. There will be occasions when the supplier. and customer are related through some form of
common ownership, management or control. As nated above, provided the supplier and customer are
separate legal entities the Main Rule still applies and does.not affect the approaches set out above.
Provided that the supplies are bona fide and not arranged”in such a way that avoids or artificially
minimises VAT, the Main Rule applies:.

23. Applying the Main Rule will net therefore be influenced by the circumstance that the supplier
(a) supplies a customer who suppliés onwards the services to a third party,’® (b) renders' the services to
a third party that is not the customer under the business agreement or (c) is paid by a third party that is
not the customer under the business agfeement:””’ '

(a) The customer supplies onwards the services or intangibles to a third party business located in
the jurisdiction of the supplier:

It is common for multinational husinesses to centralise certain procurement activities in one
jurisdiction in order to obtain the economic béﬁéfits of single large contracts as opposed to
multiple lower value agreements. These are genéralk"/ referred to as “global” agreements. The
central procurement company then supplies onwards the supplies or parts of the supplies to the
various associated businesses around the world.

v For the purposes of this guidance; the “reverse-charge_mechanism” is a tax mechanism that switches the

liability to pay the tax frem, the supplier to.the customer. Some jurisdictions do. not require the customer to
account for the tax under the reverse-charge mechanism when entitled to full input tax credit. This should be
read as a qualification’in the discUssion of reverse charge in'later'paragraphs. The application of the reverse-
charge will be considered elsewhere in these Guidelines.

18 For the purposes‘of this guidance, the third party'is an entity recognised as a “business”. “Third party” refers

to a party other than the'supplier or the customer and has né correlation to iis'understood meaning for
direct taxes.

9 In this context, the word “renders” is used to describe a supply under a business agreement between the

supplier and the customer but where the supply is actually received by a third party. This might best be
illustrated by the example of a person (C) ordering flowers to be sent to another person (R). C enters into a
business agreement with the florist (F) and F delivers (renders) the flowers to R. But the supply is made
between F and C. (It is recognised that this situation concerns what is typically a business-to-consumer supply
of goods but is included here to emphasise the point in a way that is easily recognised and understood.)

20 Situations involving avoidance will be dealt with later on.

12
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The onward supply of those services to associated businesses will be covered by separate
business agreements entered into between the central procurement company and each of the
associated businesses. If the associated businesses are the customers under those business
agreements, they will account for any VAT due under the Main Rule using the reverse-charge at
the rate applicable in their jurisdictions.

The procurement company may well supply a business located in the same jurisdiction as the
original supplier (see Annex — Example 3). When applying the Main Rule, the place of taxation
should be decided for each supply individually so that the determination of the place of taxation
of a service or intangible for VAT purposes will not be influenced by any subsequent supply or
lack of such supply. The supplier should accordingly determine the identity of the customer by
reference to the relevant business agreement. Where the customer is located in another
jurisdiction, the supplier is entitled to make the stupply free of VAT. The fact that the customer
subsequently supplies the services-or-intangibles onwards-is not, in itself, relevant, even where
the third party is located in thejurisdiction of the supplier:

(b) The supplier renders the services.or /intangibles to a third party business different from the
customer:

Further to the circumstances explained at{(a), the supplier may also be required under the terms
of the business agreement to' render ithe service or intangible to a third party (see Annex —
Example 3). As long as thisdis done as part of .a bona fide supply, the customer remains the
customer identified in the business agreement and it is this customer’s location that determines
the place of taxation. The mere rendering of the supply to a third party does not, in itself, affect
that outcome. Accordingly, the Main-Rute shoqu"be applied in such a way that the supplier
makes a supply free of VAT to an overseas customer even if the third party is located in the same
jurisdiction as the supplier. This does not, of course, prevent the VAT on the onward supply from
the customer to the third party located in the supplier’s country being subject to the tax rules of
that country.

(c) The supplier is paid by a third party business that is not the customer under the business
agreement:

Particular care mayberrequired*where paymentflows differ from the:flows of services. Typically,
a customer pays a supplier forga service or intangible supplied under a business agreement.
However, there may. be other circumstances where another party may pay for that supply. For
instance, it is common for multinational groups of businesses to reduce<costs by appointing a
company within a group to be thei“paymaster’* responsible for payments-under the relevant
agreement to pay for services received. In"such cases, services supplied by“the supplier or the
supplier’s overseas subsidiaries to overseas customers may be paid for by the customer’s parent
business located in the supplier’s jurisdiction. Supplies may not be made to the parent business
(See Annex — Example 5). When applying the Main Rule, the place of taxation should be decided
for each supply individually. The direction of the payment flows and the identity and location of

This company may be referred to as a “paymaster”, “cash clearing agent”, “billing agent” or some other such
term. This guidance uses the term “paymaster”.

13
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the payer are not, in themselves, relevant. The payment flows are consideration for the supplies
under the relevant business agreements but do not, in themselves, create additional supplies, nor
alter the supplies, nor identify the customer or customer location. Accordingly, the supplier
makes the supply to the customer identified in the relevant business agreement and the place of
taxation is that customer’s location. The supplier is therefore entitled to make a supply free of
VAT to an overseas customer even if that supply is paid by a third party located in the same
jurisdiction as the supplier.

Applying the Main Rule — the Customer®

24, As stated in paragraph 21, the customer should be liable to account for any tax due under the
reverse-charge mechanism where that is consistent with_the overall design of the national VAT tax
system. Under this procedure, the custemer-is typically required-to declare the VAT due on the supply
received from the overseas supplier assoutpui-tax on the relevant VAT return. The rate to be applied is
the rate applicable in the customer’s jurisdiction. The customer is then entitled to input tax deduction to
the extent allowed under the rulesof itsjurisdiction.

25. If the customer is entitled to full input tax deduction on the relevant supply, it may be that local
VAT legislation does not require deglaration/of the.output tax under the reverse-charge mechanism. This
is an option provided in some jurisdictions and: businesses in this position should ensure that they are
aware of their jurisdiction’s requirements in this respect. Similarly, some jurisdictions may employ a type
of VAT that does not require application of a reverse-charge as it would not suit the nature of the tax as
applied. Businesses importing services and intangibles from an overseas supplier should ensure that they
are familiar with their domestic legislation and administra‘fi\ie practices.
i i

26. The customer is obliged to pay any tax.due on the supply under the reverse-charge mechanism
where that is consistent with the overall design of the national VAT tax system. The customer should be
liable to pay even where (a) the.customer supplies onwards the services.or/intangibles to a third party (b)
the service or intangible is not rendered to the customer or (c) the customer does not pay for the supply:

(a) The customer supplies onwards the services or intangibles to-a third party business:

As stated in paragraph 23(a), it'\mayjbe thatithe customer suppliessonwards the services and
intangibles from the overseas supplier as separate supplies (e.g. within a “global” agreement).
Provided such onward supplies are bona fide and are not made as part of any arrangements
designed to artificially minimise or eliminate VAT, the“place of taxation“should be decided for
each supply individually ‘and; the ‘original “international! supply- is not“affected (see Annex —
Example 3)..The Main Rule continues to be applied. It is likely that the customer when supplying
onwards the supplies or parts of the supplies to associated businesses will have entered into
business agreements with those businesses. Each of those associated businesses that are
identified as the customers of the original customer under the business agreements will have to
account for any VAT due under the reverse-charge at the rate applicable in their jurisdictions.

2 For the purposes of this guidance, the customer is the person that has the right to the supply from the

supplier, notwithstanding whether the supply is actually rendered to that customer or another party or the
payment is made by that customer or another party.

14
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(b) The service or intangible is not rendered to the customer:

As described in paragraph 23(b) above, the customer may, under the terms of the relevant
business agreement, require that the service or intangible be rendered to a third party. Even if
that third party is located in a different jurisdiction from that of the customer identified in the
business agreement, the customer retains the liability to account for any tax on that supply (see
Annex — Example 3).

(c) The customer does not pay for the supply:

As described in paragraph 23(c) above, multinational business groups may appoint a group
member to act as paymaster forservices or intangibles-supplied to the group (i.e. a “paymaster”
agreement). Consequently, thescustomer is not the party.who pays for the supply under the
business agreement. In such situations the direction of the payment flows and the identity and
location of the payer are not, inithemselves, relevant. The supply is to the customer identified in
the relevant business agreement and'the place of taxation is that customer’s location (see Annex
— Example 5). ¥

Applying the Main Rule — Tax Administrations

27. The growth in international supplies of services and intangibles has led to increased complexity
for tax administrations as well as businesses. The intangible nature of many services is such that the
comparative simplicity for goods (exports relieved, impo‘fté taxed) cannot be replicated with respect to
services and intangibles. It is, therefore, important that tax administrations make it clear to both
businesses and to staff responsible for carrying .out compliance checks and audits what the rules are in
their own jurisdiction and that they should be applied‘according to the facts of each individual supply.

28. Under the Main Rule supplies of services and intangibles are subject to tax according to the
rules of the jurisdiction where thé customer is located. This means that a supplier of international
business-to-business services and iatangibles makes such supplies free-ef VAT. As stated in paragraph 19,
the tax administration of the supplier may therefore require the supplier to produce evidence that the
customer is a business and“that this businessjisilocated«in another jurisdiction. To minimise compliance
burdens on the supplier, tax administrations are/encouraged to provide businesses with clear guidance on
the evidence they require.

29. Equally, as stated in paragraphs 21 and 26, the /customer accounts for'any-VAT due to its local
tax administration under the reverse-charge mechanism where that is consistent with the overall design
of the national VAT system. Tax administrations are encouraged to make businesses aware of the need to
account for any tax on “imported” services and intangibles from their suppliers in other jurisdictions. The
normal domestic rate applicable to the nature of the service or intangible involved should be applied. If
the customer is entitled to full input tax credit in respect of this supply, it may be that local VAT
legislation does not require the reverse-charge to be declared on the local VAT return. In such cases tax

15



260

administrations are encouraged to publicise this to business. Jurisdictions that require this declaration
should likewise make it clear that tax is required to be accounted for in this way.”

30. The reverse-charge mechanism has a number of key advantages. Firstly, the tax authority in the
jurisdiction of consumption can verify and ensure compliance since that authority has jurisdiction over
the customer. Secondly, the compliance burden is largely shifted from the supplier to the customer and is
minimised since the customer has full access to the details of the supply. Thirdly, the administration costs
for the tax authority are also low because the supplier is not required to meet tax obligations in the
customer’s jurisdiction (e.g. VAT identification, audits, which would otherwise have to be administered,
translation and language barriers, etc.). Finally, it reduces the revenue risks associated with the collection
of tax by non-resident suppliers, whether or not that supplier’s customers are entitled to deduct the
input tax.

31. The determination of the place of taxation of a service-erintangible for VAT purposes should be
decided for each supply individually. lt=will, therefore, not be influenced by (a) any subsequent onward
supply or lack of such supply, (b) the mere rendering of the service or intangible to a third party business
other than the customer or (c) by the digection/of the payment flows and the identity and location of the

payer:
(a) The determination of place of taxation should not be influenced by any onward supply:

As stated in paragraphs 23(a) and 26(a), businesses with associated separate legal entities in
other jurisdictions may supply enwards.the services or intangibles they have bought in within a
“global” agreement from overseas to other related companies. These supplies should be subject
to the normal VAT rules, including the Main Rule in respect of international services and
intangibles (see Annex — Example 3).“Accordingly, it is recommended that:

e the tax administration in the supplier"s’j'urisdiction allows the supplier to make a
supply free -of VAT, providing the supplier can. identify the customer and
demonstrate that the customer is located overseas.

o the tax administration in the customer’s jurisdiction ensures that the customer
accounts for anytax.due on the supply from the overseas supplier, using the reverse-
charge - mechanisim:

(b) The determination of the place of taxation should not be influenced by the rendering of the
service or intangible to_a third party business other than the customer:

As stated ingparagraph 23(b) and 26(b), even if the service or much of the service (or intangible) is
not rendered in the jurisdiction of the customer but into another jurisdiction such as, for
instance, the jurisdiction of the supplier or in a third party’s jurisdiction, the Main Rule is not
overridden (see Annex — Example 3). The customer’s jurisdiction remains the jurisdiction with the
taxing rights as long as such on-supplies are bona fide and are not made as part of any

23 . . .
In cases where a customer omits to account properly for such reverse-charge, but is still, nevertheless,

entitled to full input tax deduction in respect of that supply, it is recommended that any penalties that might
be applied should be proportionate and linked to the gravity of the failure made, where the gravity of the
failure is a consideration, bearing in mind there is no net tax loss to the revenue.
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arrangements designed to artificially minimise or eliminate VAT. For example, an accountancy
firm may have entered into a business agreement with a customer located in another jurisdiction
but may perform much of the work in its own jurisdiction and also supply its services to a third
party. This does not, in itself, prevent the place of taxation from being the customer’s location.
Accordingly it is recommended that:

e the tax administration in the supplier’s jurisdiction does not seek tax from the
supplier where that supplier is merely rendering the service or intangible there, but
allows it to make a supply free of VAT to the overseas customer identified in the
business agreement.

e the tax administration in the customer’s jurisdiction ensures that the customer
accounts for any tax due on the supply from the overseas supplier, using the reverse-
charge mechanism;even if the sefvice orintangible was originally rendered by a local
third party.

(c) The determination of the place‘of taxation should not be influenced by the direction of the
payment flows and the identity and location of the payer:

Paragraph 23(c) and 26(c) above recognise-that there may be situations where another party pays
for the supply to the customer in'the business agreement (see Annex — Example 5). That third
party is usually referred to.in multinational groups as the group “paymaster” and may not be
supplied with any service or intangible'itself. rrespective of where that third party is located, the
service or intangible is supplied to the eustomer identified in the relevant business agreement
and the taxing rights belong to the jurisdiction in which that customer is located. Accordingly it is
recommended that: =
e the tax administration in the supplier’s jurisdiction does not seek tax from the
supplier merely_because the paymaster third party-isdocated there, but allows it to
make the supply free of VAT to the overseas customer identified in the business
agreement.

o the tax administration in the customer’s jurisdiction ensures that the customer
accounts for any tax due'on the supply fromtheoverseas-supplier, using the reverse-
charge mechanism, éven if the supply'is paidifor by a third party.

32. The above approach ensures a.logical.result since supplies are subject to.tax.in the jurisdiction in
which the servicesior intangibles are consumed according to the Main Rule and'there is neither double
taxation nor unintentional non-taxation in any of the jurisdictions involved. Where this is not the case, tax
administrations will need to ensure that supplies are not arranged in such a way as to artificially minimise
or eliminate VAT liability for any of the parties concerned. Further guidance on dealing with tax avoidance
and abuses are to be found in section [XX].

33. The Annexes provide some examples of how the Main Rule would be applied in simple cross

border situations. The examples have served as basis to develop this guideline and might be helpful as
explanatory back up to the paragraphs outlined in this guideline.
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ANNEX

The examples in this Annex are provided to better illustrate the operation of the Main Rule. They are
illustrative of the principles set out in the Guidelines and consequently are not intended to be exhaustive.
Accordingly, the place of taxation of an international service will be determined according to the facts of
each individual supply.

Example 1: Supply between 2 separate legal entities (whether related by common ownership
or not):

Country.A Country B

FFCA

Service 1 \ CBMB

FF Consultancy (FFCA) is abusiness-located in country A'specialising in ahalysing retail food markets, CB
Markets (CBMB) is a food,retail business located "in° country B:*Neither FFCA nor CBMB have other
establishments for VAT purposes. CBMB is considering expanding its retailing activities beyond Country B
and approaches FFEA (The tworcompaniesienter, into ajbusiness,agreement under-which FFCA will provide
an analysis of market conditions'in 'Country-A to €BMB. CBMB will pay FFCA a sum of money in return for
FFCA performing its'obligations under this business agreement.

According to the business agreement, FFCA will be the supplier and CBMB will be the customer. There will
be a supply of a service provided by the supplier to the customer for consideration. In accordance with
the Main Rule, the place of taxation will be country B, which is the country where the customer is
located.

Subject to any issues arising from further work, the result remains the same even where the supplier and
customer are two separate legal entities related by ownership.
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Example 2: Two separate supplies involving three separate legal entities.

Country A Country B

Service 2

FFCA MMB

Servi€e 1 \
(asin Example/l) i

CBMB

FFCA decides to expand its consultancy activities ih CountryB. In order to do so it engages the services of
a marketing company in Country B — MMB, & cempany that has no ownership connection with FFCA or
CBMB. MMB supplies its services of marketing to FFCA under a business agreement (service 2). The
supply of service 1 between FFCA and CBMB-{as outlined in Example 1 — analysis of the market conditions
in country A) continues as before.

According to the business agreement MMB is the supplier and FFCA the customer. There is a supply of
services for consideration. Therefore, in accordance with the Main Rule, the supply by MMB will be
subject to taxation in Country A because that is the country where the customer is located. These are two
independent supplies and are treated‘accordingly. The outcome of service 1 as outlined in Example 1
remains unaffected.
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Example 3: A global agreement

This example illustrates the supplies that occur when a global agreement for a supply of auditing
services is entered into between the parent company of the audit group and a centralised
purchasing company of the group requiring audit services for other group members in various
countries.

Country A
TIPA
Parent Co
Service 4
TLA
BACA _ Central
Parent _ " Purchasing
\ Service 1 :
Service 2 \Service3
BACB BACC
Subsidiary Subsidiary
TI B
. TIC
Subsidiar .
Y Subsidiary Senvice 6
i Service 5
Country B Country C

Tl A is a centralised purchasing company in country A. It belongs to a multinational company group with
subsidiaries around the world, for example in country B, Tl B and in country C, TI C. TIP A is the parent
company, also located in country A. BAC A is a parent company in country A belonging to a multinational
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auditing company group with subsidiaries around the world, for example in country B, BAC B; and in
country C, BACC. 24

Tl Group requires a global auditing service to meet legal requirements for the companies in country A and
the subsidiaries in countries B and C. The global auditing service is purchased by Tl A (for the whole
group) which therefore concludes a centralised purchasing agreement with BAC A to supply auditing
services to the whole Tl Group (including TIP A, TI A, TI B and Tl C). Payment will follow each business
agreement.

The global auditing service is supplied by BAC A to Tl A in return for consideration. This service includes
the supply of all components of the global agreement. BACA is able to actually perform only part of the
services itself. The services to Tl A and TIP.A, which are logated in country A, are performed directly by
BAC A. However, to be able to fulfil the rest of the agreemeat;, BAC A enters into business agreements
with its two subsidiaries, BAC B and BAC C under which BAC B and BAC C supplies auditing services to BAC
A. However, BAC B and BAC C render the-services directly to the subsidiaries of TIP A (TI B and Tl C). The
subsidiaries of TIP A involved, Tl B and«Tl G, are in the same countries as the subsidiaries of BAC A
involved in the supplies. Tl A enters‘into separate business agreements with TIP A and the subsidiaries Tl
B and TI C under which TI A supplies auditing servicesto TIP A and the subsidiaries TI B and TI C.

There are six separate business agreements in this ex;aln'nple, each leading to a supply of a service for
consideration. BAC A is the supplier and TI/A is.the; customer under the centralised purchase agreement
(service 1). BAC B and BAC C are theisuppliers and BAC A is the customer under two different business
agreements (service 2 and service 3). Tl Alis the suppli'e_r and TIP A'is the customer under a different
agreement (service 4). Tl A is the supplier and Tl B ané! Tl C are the customers under two different
business agreements (service 5 and service 6):The placesof taxation will be decided for each supply
individually. 222244

In accordance with the Main Rule, the place of taxation for the supply of service 1 between BAC A and Tl
A will be country A as Tl Ais in country A. In accordance with the Main Rule, the place of taxation for the
supply of services 2 and 3 between BAC B-and BAC C as suppliers and BAE€ A as a customer is country A for
both supplies. In accordance with'the Main Rule the place of taxation for the supply of service 4 between
Tl A and TIP A will be country A as TIP A is in country A. In accordance with the Main Rule, the place of
taxation for the supply of service 5 between Tl A and TI B will be country B because country B is the
country where the customer is located.-In accordance with the Main Rule, the place of taxation for the
supply of service 6 between TI|A and Tl C will be country!C because country C is the country where the
customer is located.

It should be noted*howeverthat; assmentionedsaboyej thesperformanceof these-auditing services (which
are supplied by BAC B and BAE'C to BAC A) is rendered to Tl Brand TI/C. The fact that the services are
supplied to someone (BAC A and then on to Tl A) different from those (Tl B and Tl C) to which the services
are rendered is not relevant in this example to determine the place of taxation, as the place of taxation
will still be the customer location and not where or to whom the services are rendered.

The reason for this is that, at each stage of this example, all supplies will be subject to the taxation rules
in the jurisdiction where the customer is located and the services consumed according to the Main Rule.

2 For the purposes of these examples and especially for simplicity and clarity, it is assumed that the auditing

group is structured on a parent/subsidiary basis, although it is recognised that this is not normally the case in
this sector.
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There is neither double taxation nor unintentional non-taxation in countries A, B and C. In particular, the
tax that accrues to countries B and C reflects the consumption of the services in those countries. There is
no reason to depart from the business agreements e.g. by following the interaction between BAC B and Tl
B or between BAC C and TI C.

In developing this example, care has been taken to avoid any stewardship issues that may exist with
respect to TIP A. In other words TIP A, as the parent, may also be seen as deriving an element of benefit
from the audit activities in countries A, B and C, for example because such audit included an additional
review of financial statements under the parent company’s country accounting standards, rather than
only per local subsidiary country accounting standards. Stewardship issues® do not arise in example 3
due to the inclusion of service 4, where Tl A supplies auditing services to TIP A. Further, any questions
concerning valuation for VAT/GST purposes and the possible‘identification of supplies existing, other than
those shown, are also ignored.

» Stewardship expenses are broadly the costs incurred by the parent company of the group for administrative

and other services provided to subsidiaries and other affiliates for the benefit of the parent, as a shareholder,
rather than for the individual benefit of the subsidiary or affiliate. These costs can be incurred directly by the
parent or by the subsidiary and passed on to be absorbed by the parent. Typically, these are treated as
expenses which ought to be absorbed by the parent company because they must be regarded as stewardship
or shareholder's expenses benefiting the shareholder or the group as whole and not a subsidiary or affiliate
individually.
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Example 4: Alternative global agreement

In this example the parent company of the group requiring audit services enters into a global
agreement described as a “framework agreement” with the parent company of the audit group
(both in the same country) in order to provide audit services in a number of countries.?®

Country A

Agreement 1/
F K t
GAFA | © . Y CA A
Parent Parent Co
Agreement 24/Service 1
GAFB +| \ \GAFE
Subsidiary * Subsidiary
Agreement 3 / Agreemént 4/
Service 2 Service’3
CAB I . CAC
Subsidiary Subsidiary
Country B Country C

CA A is a parent company in country A. It belongs to a multinational company group with subsidiaries
around the world,forrexample-in country:B; CA B and incountry, G; A €. GAF Asis a parent company in
country A belonging to'a multinational auditing.company group-with subsidiaries around the world for
example, in country'B, GAF B; and in country C, GAF C.

CA Group requires a global auditing service to meet legal requirements for the companies in country A
and its subsidiaries in countries B and C. CA A concludes an agreement (i.e. a framework agreement) with
GAF A (Agreement 1). The framework agreement covers definitions, obligations relating to
confidentiality, warranties, due dates for payment and limitations of liability, that would only apply if and

2 The expression “framework agreement” is used solely to distinguish it from the separate business agreement

for audit services to the parent trading company. This report does not attempt to define in any way what a
“framework agreement” might be.
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when members of GAF A and CA A enter into separate agreement referring to this framework agreement.
The agreement also provides that companies that are affiliated with CA A and the auditing companies
that are affiliated with GAF A may enter into business agreements which will incorporate the terms of the
framework agreement by reference. The agreement however does not oblige any member of CA A group
or GAF A group to enter into such business agreements.

CA A enters into a separate business agreement with GAF A for the audit of CA A (Agreement 2); CA B
enters into a business agreement with GAF B (Agreement 3); and CA C enters into a business agreement
with GAF C (Agreement 4). In each of these three separate agreements (i.e. Agreements 2-4), an article is
included where the parties agree to incorporate the terms included in the framework agreement
(Agreement 1). Payment will follow each business agreement.

There are four separate business agreements in this example;sonly three of which lead to a supply of a
service for consideration. The first agreement (Agreement 1) is not transactional, has no consideration
and does not create a supply. Agreement.d-stipulates terms and-conditions which only become activated
when parties agree to separate business.agreements as specified in the framework agreement. Under the
second agreement (Agreement 2),,GAF Asis the supplier and CA A is the customer (Service 1). Under the
third agreement (Agreement 3), GARB is.the supplief and CA B is the customer (Service 2). Under the
fourth agreement (Agreement 4), GAF @'is the supplier and CA C is the customer (Service 3). The place of
taxation will be decided for each supply individually.

In accordance with the Main Rule, the'place of taxation for the supply of service 1 between GAF A and CA
A will be country A as CA A'is in country A. In accordance with the Main Rule, the place of taxation for the
supply of service 2 between GAF B and CA'B will be count’fy B as CA B is in country B. Further, and again
in accordance with the Main Rule, the place of taxation for the supply of service 3 between GAF C and CA
C will be country Cas CA Cis in country C. 222244

All three supplies are subject to the taxation-rules in the jurisdiction where the customer is located and
the services consumed according.to the Main Rule. There is neither double taxation nor unintentional
non-taxation in countries A, B or €. Thére is no feason to depart frem the business agreements. In
particular, no supplies take place under the framework agreement (Agreement 1) itself in this example.
Consequently, no supplies are made under that agreement and no place of taxation issue arises.
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Example 5: Alternative global agreement — different flow of payment

This example expands upon example 4 by introducing payment flows that are different from the
flows of the services as set out in the underlying business agreement.

Framework
agreement /
GAFA Agreement 2/ Service 1 CA A
Parent Parent Co P
Payment
.......... P RO o 1 T R e P
Payment V7 2T
................. N
GAFB “ L GAEC
Subsidiary |, + Subsidiary
Agreement 4/
Agreement 3/ Servieo itk
Sarvice 2 ’
CA C
CAB —
Subsidiary Subsidiary
i Payment Payment ........................................
Country B Country C

This example is similar to example 4 except that the CA group has put in place a system for settling inter-
company supplies between group members. As a result, the CA group decides to reduce the costs
associated with cash disbursements by appointing CA A as the common paymaster for the group.”’ The
Framework Agreement in this example is similar to example 4 except that it specifies that the payments
for the services supplied under the locally concluded business agreements will be handled by CA A
directly with GAF A for the whole CA group.

7 It is recognised that, in some cases, the paymaster function could create a separate supply, or supplies,

between CA A and its subsidiaries. For the purposes of this example this is not the case.
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For the audit services supplied under the three business agreements GAF A, GAF B and GAF C will follow
the general invoicing process and issue invoices respectively to CA A, CA B and CA C. For payment
purposes, however, GAF A will issue a collective statement (with copies attached of the invoices issued
for the services supplied) to CA A. Based on the collective statement CA A will pay the requested amount
to GAF A and will on the same day collect the respective amounts from CA B and CA C. Similarly, GAF A
will transfer the respective amounts over to GAF B and GAF C on the same day it receives the payment
from CA A.

The movements of payment are simply cash or account entries. The payment CA A makes to GAF A
represents consideration for the services supplied from ,GAF A to CA A, from GAF B to CA B and from GAF
CtoCAC.

The conclusions reached in example 4 about the place.of taxation of the supplies made under the
business agreements (agreements 2, 3 and 4) remain.valid. The fact that payments are transferred via CA
A and GAF A has no impact on those conclusions.

All supplies under the business agreemenis are subject to the taxation rules in the jurisdiction where the
customer is located according to the Main Rule. There'is neither double nor unintentional non-taxation in
countries A, B or C. There is no reason te depart from the business agreements e.g. by following the cash
flows. The cash flows between the CA'subsidiaries and CA A, between CA A and GAF A, and between GAF
A and the GAF subsidiaries are considegation for, services supplied under the business agreements but do
not in themselves create additional supplies, nor alterthe supplies, nor identify the customer or customer
location. -
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