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CHAPTER I
INTRODUCTION

1.1 Background and Issues.

John Locke stated that under democratic regime every individual has equal
rights and liberties provided that those rights and liberties are under law and social
order. One of those rights and liberties is the freedom of expression, which can be
broadly interpreted. Aswihere is no established confined level or delineated
interpretation of freedom of expression, misinterpretation could result in social chaos
due to the use of freedomwithout boundary and i a wrong way. Therefore, rights
and liberties of individual“should be prescribed under-the provision of law. The
question remains: whaifs the balance between freedom of expression and social rules
in way that under human rights princip|e—’th.e latter does not restrict the former? As
one of the fundamental principles of humah'rights, freedom of expression is given to
all individuals. It can be broadly divided'ifltq three categories: political expression,
commercial expression and artistic expressioin.l'lf':

In this study,-freedom of political ekﬁfés‘féibn is.the.subject of interest. Political
expression is one of ihe tools that support liberal demoeracy, whereby people have
direct authority over sovercignty as in Lincoln’s famous phrase: “government of the
people by the people and for the people.” One of the controversial problems in
political expression lisithe extent ita whieh' political ‘expression is appropriate. For
instance, political criticism that leads to social chaos might not be appropriate and
thus can, be considered.misuse.of-palitical.expression, Related, legal framework exists
as to prescribe the“limits'of freedofn and penalties for vielating-the'law and creating
social chaos. Hence, citizens have rights to political expression under legal framework
and democratic regime. Nevertheless, political expression is the foundation of
democratic regime, in which people participation in all political levels are

encouraged. Therefore, a right balance should be set as an ultimate goal. Protest, as

! For a good account see Coppel, Jason, The Human Rights Act 1998: enforcing the European
Convention in the Domestic Courts (Chi Chester: John Wiley & Sons, 1999), pp. 339-343.




one form of political expression, thus should also be encouraged yet restricted under
legal framework.

At present, most countries in the world are governed under democratic system.
With details and democratic paths different and deviated from one another, depending
on social and cultural norm of each, the system is developed through the
amalgamation of believes, norms, visions as well as lives of people in those countries.
Liberal democracy is of the most used demaocratic system.

Liberal democracy constitutes the .pillar ef equality that each human have
equal value. No one has privilege over-another.-Fhere is no preference for treatment
whether because of social staius, Customs, culture, economic status or class or caste
one is born into. Everybodyhas the rights to political status, has equal “voice” as well
as has equal rights«to aet. /The gist of democracy s not freedom because in
authoritarian state freedomsmay exists e;/en though not equal and without stability.
Freedom could be violated: by those with-.-higher power. Therefore, this equality
characteristic may not happen in-other govérni'ng system.

State belongs to everyone.-No one hésﬁghts over another. People’s expression
of their intention is therefore the-most valuéblélf'factor in democracy. Democracy does
not indicate or evaluate intelligence or stupidity. Rather, it indicates the value of
human: one human has-ene-veice-simiiar-to-that-of-another. Organisation of the state
is therefore of and a contract to Its citizens.

The harmonisation of interests between that of public and the protection of
individual rights mustgcbe .«of the; most) optimal sbalanee: This=is incumbent upon the
state, which hag an obligation to ifS citizen. Citizens’ control over the state’s use of
power is a.method.or a,mechanism within, liberal-democracy.as granted to its citizen.
According to the principles of democracy, sovereignty'belongs o people and people
exercise this power through elected representative. The representative that was elected
by the citizen must therefore act or make decisions according to the wills of the
citizens that elect them into the position. As citizens are the owner of sovereignty,
citizens have the rights to control the decision making process, policy process or any
action of the government that the citizens elect.

As principles of liberal democracy, principle of human equality and the

harmonisation of interests between that of public and the protection of individual



rights are the duty of the state, the state must therefore give protection to its citizen in
order for them, the owner of sovereignty, to be able to exercise their rights and
freedom. The problem of all democratic countries is thus regarding the civic virtue on
freedom of expression and liberties in giving rights and freedom to individual in
freedom to political expression.

Thailand is one of the countries employing this particular system. It is hard to
deny that liberal democracy is the more suitable system for countries that use
democratic system than other types of democracy.* The author views the problem in
Thailand as an example of countries with liberal-democracy. It inspires the author to
study political expression, whese-guestion Is on the appropriate boundary as well as
the form and the method inwhich they are to be widely accepted by the society and
are to be the exercise-of rights:and freedem of individual under fundamental rights of
human. .

Democratic regime of Thailand has-.gone through semi-democracy to liberal
democracy. Whether it be political reform or coup d'état, the mechanism toward
democracy depends on the political culturé":bf‘that period. While political reform is a
gradual change in administrative structure of the government under the democratic
regime, the coup d'état is a take over of th'e'g‘ov'ernment without legitimacy provided
by the pre-existing constitution:

Protest is one~form of people participation.” By definition, protest is an
assembly of people expressing discontent toward or disagreement with activities or
policies of thesgovernment:Usually,| each-protest has-a,specific aim and objective. It
is an expressionof people’s rights toward politics. They may want to express their
needs or, request. for.certain. reaction from the govérnment.*

Since 2006, the'protest of'the People's Alliance!for-Democracy (PAD), whose
royalty to the King remains at the core of the group’s ideology, has raised a question

among international communities: what exactly is the definition of democracy in

2 For an account of this model, see Held, David. Models of Democracy 3" ed. (Cambridge: Polity
Press, 2006).
® People participation can be divided into six categories. See Lester Milbrath and Goel. M. Political

participation: how and why do people get involved in Politics (Chicago: Rand McNally, 1965).
4
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Jyeaas 34, 10 (ga1nw 2539). [For a good account, see Boorapak, Boonruang. “Political participation in
democratic regime,” Rattasapasarn 34, 10 (October 1996).]



Thailand? This is largely due the protest of the PAD in requesting a political change
through the return of power from the government to people i.e. their resignation from
being the country’s government. The origin of the problem stems from the negative
sentiment toward Thaksin Shinawatra—the prime minister at that time—and his
ministers; the non-transparency and the denial for corruption investigation of the
government and the prime minister; the use of majority vote as absolute power by
favouring his colleagues and himself; and the use of the drafting of new constitution
and the legal loopholes in exploiting for their personal benefits. All of these issues
aggravated the discontent.among the protestor-and-leaded them to use their rights and
freedom of people in the movement against the government. In order to investigate
the works of the government and force the government to explain about the alleged
case on corruption, the'PAD used public speech In raising the non-transparency of the
government to the public. The reacted sténce of the government raised discontent and
doubt in the administrative brapch of the cdﬁntry. After futile attempt of speech and
criticism in inducing the requested changé,'the protestors put more pressure on the
government by protesting with an-aim to 're'fmpve and deprive the whole government
from power. The level of violence increas'-ed"fiaised the question and doubt to the
public: what is the limit to the rights of protésf and freedom. of political expression?

As stated earlier; the-rule-of-law-and-mechanism 6f the legal system must play
a role in limiting rights and freedom of individuals as to maintain social order.
However, the protest of the PAD at the Suvarnabhumi and Don Mueng Airports in
Bangkok”, which resulted in partial closure:ofitheir operation-and tremendous loss to
the country, demonstrated the inability of the government to implement the law in
controlling. the jprotestors.-This intense level of palitical participation had not only a
negative impact on'the country butit also raised a‘doubt in-the 'definition of rights and
freedom. If all of these doings were without boundary and resulted in violence and
public disturbance affecting the whole country, could the rights to protest of the PAD
be considered part of political participation?

The situation soon resolved after the constitution court had declared the

verdict to absolve the three following political parties: Thais Love Thais party, Chart

* Besides stationing at both airports as a mean to protest, the PAD also seized many governments’
buildings as their own Hyde Park and their temporary residents.



Thai party and People Power party; and to rescind political rights of the politicians on
the management board of the parties for 5 years. Following the verdict, the PAD
proclaimed that the protest against the government was successful.”* Problems soon
ensued.

On the other side is another group of protestors disagreeing with the PAD’s
protest. They stated that the three governments leaded by Thaksin Shinawatra, Samak
Sundaravej and Somchai Wongsawat--the Jatter two can be included into part of
Thaksin political dynasty—came from rightful‘lections and legitimate procedures.™
This group, which calls~themselves® the United Front of Democracy against
Dictatorship (UDD), colloguially known as the Red Shirt, stated that the PAD’s
protest was not under the framework of democracy. The question they put forward is:
How could the banishmeniof governments that were rightfully elected to administrate
the country be called the use of rights of political expression under democracy? Thali
and foreign academics gave various criticisms during that time. Some expresses that
protest of the PAD is an act promoting dembékacy as this genre of protests can bring
changes to society. Thailand’s democracyiv'(/‘illl transform into true democracy, not
democracy that through leading or with absqlufé power.”"™* However, any illegal acts
or acts that create“social chaos are nof rlght and. sends negative messages to
international body that state power and laws are not respected and not capable of

*skokokok

dealing with the situation within legal framing. Demacratic regime was destroyed

because the protestors did not respect law and.the principle of democracy. Rule of law

** Despite the withdrawal from both airports of the PAD after the verdict of constitutional court, the
PAD stated they are ready to come back if they see that*Thai politics lacks transparency and is
corruptéd.to combat|injustice.

" In this research, the'Author'exclides'the 19-September-2006 coup-d'état from this research because
the coup d'état that threw out the government of Thaksin Shinwatra could not be count as political
participation of people under democracy.

“*** Absolute power here refers to the establishment one-party government under the leadership of
Thaksin Shinawatra that won the 2001 and 2005 elections and had majority voting power in the
parliament, and therefore results in democracy with absolute power under the control of Thaksin
Shinawatra. Stances of the academics criticised the administration of Thaksin Shinawatra differs. Most
are highlighted on the extending of special benefits to his clans and the use of legal loopholes.
Moreover, is the change in social structure under the Thaksinomics that generated both positive and
negative criticisms toward the administration reform of many organisations, which includes state-own
enterprises. The related personnel were under pressure both direct and indirect. This leads to the anti-
reform sentiment for the reason that the reform is for his own’s and his relative’s benefits.

**** The event, however, created doubt in the minds of the academics as the event was extended for a
period of time and without state control.



cannot be applied to control or contain the congregation of protestors. Political rights
and political freedom were used as a tool in claiming the legitimacy of the protest.
The protestors’ mob rule, which to certain extent leaded to ochlocracy or mobocracy,
hovered over national law. Governments that were rightfully and directly elected by
the people were unseated because of the PAD’s discontent.

The protest of the PAD brought discontents to those that favours Thaksin
Shinawatra. It had become an example of palitical expression for the other group to
follow using the very similar method of congregation to pressure and petition to the
government. This is an expression of the group-to-the public so that the public can
absorb the group’s sentiment.,

The clash between ihe iweo groups of protestors was manifested in the use of
colours, symbol to differentiate/the groups’ identities. While the United Front of
Democracy against Digtatogship (UDD) L;lses the colour red, the People's Alliance for
Democracy (PAD) adopis the colour yeIIOV\}; the colour of the King—the Red Shirts
vs. the Yellow Shirts. The sharp dichotorhy between the two groups aggravated the
situation in both the specific sense of p'rétgst and the broad atmosphere of Thai
political canvass. The Red Shirt protest, which é”tarted their campaign after the Yellow
Shirt, could be regarded as a trace of the Yellow Shirt’s foptstep. The PAD’s means in
pressuring the governments-that-resulted-in-no-gutit-were mimicked by the Red Shirt
creating a similar pattern of protest. For example, the Red Shirts similarly used many
official building as their place of congregation. They also share the same method of
public broadcast te incite the membersiof the groups: However; The Red Shirt, unlike
the PAD, resorted to the' method of arousal and incitement in requesting for justice for
the ex-prime.minister Thaksin.Shinawatra..Video conference and“phone-in with the
ex-prime minister-are 'some of ‘the' methods used by 'the’ Red Shirt.-'to recreate his
popularity. s

The protest of the Red Shirts adhered to the support of democracy.

Governments that come into office must be derived from election system under

EEEEEEY

Populism remained at the core of Thaksin Shinawatra’s policies. It resulted in the win-over of
people in the grass-rooted level and the middle class in the north and north eastern part of Thailand.
The populist policies won over people in the rural areas, people of grass-rooted level and the middle
class of all regions, with the exception of the south and Bangkok, because the policies made them
realised that they were not neglected by their government as in the past.


http://en.wikipedia.org/wiki/People%27s_Alliance_for_Democracy
http://en.wikipedia.org/wiki/People%27s_Alliance_for_Democracy

democratic regime. This is in contrast with the government requested by the PAD as
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the government should come from new politics. Furthermore, the Red Shirt
protestors requested for the current government to prosecute the PAD with the case of
the Suvarnabhumi and Don Mueng Airports closure together with the occupation of
government’s offices and buildings. The Red shirts claimed that the PAD should be
prosecuted through legitimate legal process as they violated official possessions and
created public disturbance.

The current government under the Jdeadership of Prime Minister Abhisit
Vejjajiva, however, doesnetrespond tothe request-of the Red Shirt. That many of the
legal procedures have progressed at a sluggish rate during his governments stirs
discontent among protestors. Fhey feel that the government neglects their protests.
The word “double standards?® has. been capplied fo the government’s preferential
treatment. The Red Shirt believes that thego_yernment does not treat them in a similar
manner to the Yellow Shirt. While a nufnber of the Red Shirt’s TV and radio
broadcasting channels were ordered a perfn’aﬁent closure, those of the Yellow Shirt
remains in operation without any governfﬁental intervention. As a consequence of
such discrepancy, the Red Shirt protestors: hé{,’}e stepped up their game in order to
pressure the government to respond fo " their requests. The peaceful public
congregation and pofitical criticism has transformed under the interpretation of the
freedom and rights to political participation into a violent riot as in the 2009 ASEAN
Summit in Pattaya. The riot resulted in the damage and destabilisation of Thai
Economy as well &s the feputation‘of and canfidence in Thailand. This is no different
from the closure jof the airports incident by the PAD. Thai politics now lack stability
as the riot and the protest disturb.social and public-order. The-intervention of the 2009
ASEAN'Summit in Pattaya by the‘Red"Shirt created consternation among leaders of
the participating nations of the meeting. The collapse of the summit resulted in the
damage of the country’s image and political stability as demonstrated by the fact that
protestors did not respect the law and created a riot. That the laws could not be used in

controlling the riot and the protestor to be within the legal framework points to the

*******

The new politics that the PAD request, up to the present, cannot be concluded as to which form it
would take or what characteristics it would have. Nevertheless, the PAD established the New Politics
party in order to have the member of the party up for election under democracy.



question of how should such acts be considered under the democracy? Should this
protest which resulted in unlawful activities be considered political participation when
rights and freedom of expression reigns over law?

All of these problems lead to the question of how to control and administrate
the form of people’s protest to exist under legal framework without sacrificing or
over-limiting the rights to protest and political expression. Therefore, the author
would like to study democratic system in the.western world, the origin of the system.
The inspiration that leads to.choosing the UKsas a case study is the country is called
the mother of democracy.>Britain or the United-Kingdom—a state that consists of
England, Scotland Wales and-Northern lreland considered as a political unit®—and
Thailand share similar formof.government. Regardless of the use of common law in
the UK, both countries usg parliamentary democracy, constitutional monarchy. Thali
laws are also adapted” from /the comrﬁon laws of England. For this reason of
similarities, the author opts for looking deép:into this country.

Laws are designed to suit people and society, in which they are aimed at. The
use of common law, which i§ derived frorr'r';u’stoms and courts’ decisions over times,
in the United Kingdom has been-effective. In tﬁis sense, whether the laws are written
or unwritten does not affect the effectiveness of the enforcement. As social and
political systems as Wel-as-its-constitutive-peopie-are of Key concerned to law makers,
to create laws, the law makers have to synthesis social customs together with their
political culture. As stated by Aristotle, “Law is free from passion and it is a reason”.’

This means that any individualihas)the) same rights «under, the same law. Laws are

® Quoted.in Tipbrarat, Politics and Governance: the Developmient of Demacracy of Western Countries
[Online];11 Septemberi2009. Available from: httpi//www.idis.ruiac.th/report/index:php?PHPSESSID

=h1fh1le0l662bb f720bbjp9bol&topic = 101.msg391#msg391. [ndsai, miieamstinases: maiamves
szt lnelulszmenz Tuan. [oanlasl], 11 fueneu 2552, unaafiun: hitp:/www.idis.ru.ac.th/ac/th/report/index.php?

PHPSESSID=h1fh11e01662bf720bbjp9bol& topic=101.msg#msg391.]

® The United Kingdom uses democratic system in administrating the country by forming one political
unit despite consisting of four countries which have different languages, nationalities and cultures.
Under constitutional monarchy, the central government in England has the power to administrate on the
matters of the national policies and to delegate certain powers to local governments: Welsh, Scottish
and Northern Irish. In this regard, please see more information in: Jumbala, Prudhisan M.R. British

Parliamentary Democracy (Bangkok: Chulalongkorn University Printing House, 2001), pp.17-41. [wgéi

a o @ a o 1 o a [
a1 yuwa, 1.5.9. Uszndlleenuusganiludingy (ngunwa: TseiiniuvaginainssiumIneds, 2544), nih 17-41

" Quoted in Aristotle, Law definition[Online], 10 August 2010. Available from: http://www.brainy
quote.com/quotes /quotes/a/aristotle165159.html


http://www.brainy/

provided to control all population as to respect others and do not abuse others’ rights.
Laws are reason that rule and control people in each society allowing them to live
together without anarchy or chaos.

In a democratic world, protest is a part of informal political participations.®
Democracy refers to a form of government in which people rule.? Within a democratic
community, people have political equality, rightful authority, liberty, political
equality, interests, social utility and satisfaction of wants vary upon people of various
needs. *° In accomplishing ‘a goal, one might over step’s other interests or create
troubles unacceptable to-soime group of people-to-the extent that the affected party
decides to come out and let.iheir voices be heard. Therefore, protest is part of the
democratic process and thus can happen regularly. As the government could neglect
some of the people’s réquests, protest can become a means to garner and protect their
interests through letting iheir voiees heard. Moreover, protest is a factor in
encouraging democratic freedom.

In the UK’s political life; protest is very much part of its democratic system.
Protest periodically manifests itseff dramat'iéal!y through a huge assembly or a march
through the countryside, both accompaniéd by a succession of speaker bitterly
attacking government’s policies.11 To bringr the government’s attention toward their
voices, people have to-express-their-dissatisfaction-toward those policies by using
their rights in staging a protest, a legitimate form of political participation. In this
regard, (many scholars including John Locke, David Hume and John Stuart Mill
agree) we can:say that ino~other ccountry=has/contributed, to:idea of the liberty of
individual more, than ‘Britain."* " Through times, ‘the arbitrary rule of monarchical
leaders..has .had. been gradually limited and finally eliminated. A" rule of law was
firmly established that nolone s abave law. The actions of governments are subjected

to a constant barrage of criticism whether in the parliament, through the press, at

8 v A ' a A o & a ' A a .
Qﬁuiﬂﬂ"ﬁﬂﬁﬂ1ﬂﬂﬂ1\1a$mﬂﬂ Iﬂiﬂ@ UYPLIBY - Ynna, “miu’mumm/lNmmmQﬂlumiﬂﬂﬂimixuauﬂixmﬁﬂ‘lm,

Jgamas 34, 10 (a1aw 2539). [For a good account, see Boorapak, Boonruang. “Political participation in

democratic regime,” Rattasapasarn 34, 10 (October 1996).]
® Held, David. Models of Democracy 3" ed. (Cambridge: Polity Press, 2006), p. 1.
10 H

Ibid.
! Freedman, Leonard. Politics and Policy in Britain(White Plains, New York: Longman, 1996), p. 299.
12 This is the classic statement on the subject came from John Locke, David Hume and John Stuart
Mill. Please see more information in Freedman, Leonard. Politics and Policy in Britain, p. 291.
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Hyde Park, or in mass demonstrations.*® For instance, a demonstration against a bill in
Hyde Park started from a peaceful one almost celebratory mood reminiscent of the
1960s and developed into a pitched battle between police and militant minority among
the demonstrators. Often participation and voices of the middle-class are missing. In
the 1990s emerge the angry protest movements in the middle-class, such as those
provoked by proposed new high way. In these protests, we can witness a number of
old frail ladies as part of the protestors. It'is therefore the duty of the police to devise a
gentle plan to counter such disruptive eivil”_disobedience.** Through time and
globalisation, protest and.demonstration have-spread out to cover more issues.
Whether it is climate change; Qil" prices or even intolerable animal, each can be a
subject of discontent amomg protestor to go against a government’s policy. This
reflects that more and“mogre people feel freer to express their opinions and points of
view than in the past. Bitter disagreemenTt with their government and its policies is a
result of understanding .0f and respect tbv;)ard law. At the same time, they stand
without fear of legal or other retribution -'as*?they are using their rights wisely and
legitimately. As a result, protests i the Umted Kingdom do not result in riot nor
create social disturbance as we"cai-see in G{her country. Since, people in the United
Kingdom understand.that they are one part :d:f'bblitics. Peaple participation is the heart
of democracy and protest-is-one-form-of people-participation in globally democratic
world. Thus, the protest in the United Kingdom is of author’s interests.

The protest within legal framework provided under specific definition and
boundary of rightsiand: freedomninpolitical expressiomjissworthwhile and deserved a

thorough study as to form a case study applied for the situation’in Thailand.

3 Ibid.
1 Ibid., p. 301.



11

1.2 Research Question:
Under democratic regime, how should the balance between freedom of

expression and social order be sustained?

1.3  Research Objectives:

This research aims to study the balance between freedom of expression and
social order under the case study of rights to protest in the Britain with the following
objectives:

e To study how-people in the-United-Kingdom use their rights and freedom

of expression through.the form of protest

e To study how the British laws define and limit the rights and freedom of

political expression

1.4 Hypothesis:
Under democratic regime, freedom of expression in the format of rights to
protest is allowed within the context of"law and order. Britain, as a case study,

confirms that order prioritises rights.

1.5  Conceptual Framework:

In accordance with the hypothesis that rights 10 protest should be allowed
under law and order, the assembly for protest that laws allow is a peaceful protest that
does not result.in‘sociall distutbance Or public/ nuisance.; The-conceptual framework
begins with theydefinition of freedom of expression, which iIs the content of virtue
human.rights, and then,describes-how, broad the freedom, of.the.assembly should be.
The thesis will explain ‘how the British faws'sustain the balance ‘order-and freedom of
expression under the European Convention on Human Rights (ECHR) and common

laws of Britain.
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1.6 Scope and Method:

This study aims to examine the meaning of freedom of expression according
to the Article 10 of the ECHR. Freedom of expression in this study is through the
form of protest. The scope of this study is with the laws and acts of parliament that
give or restrict rights of individual in freedom of expression, political expression thru
rights to protest or thru freedom of assembly and association. How are they given and
whether the rights are basic human rights or mot? For this reason, the British laws and
their related Acts are the main subjects of this«in-depth study in order to explain how
the British laws sustain the-balance between freedom.of expression and social order.

This research is'a doeumentary research using secondary resources. Books,
articles, hansard, house of dords’ decisions from selected case-law and websites will
be used for data collection and.data analysis.

1.7 Benefits:

e To develop a perception of civil liberties and human rights with a special

reference to rights to protest ‘ _

e To comprehend how the British iaws are utilised to appropriately monitor

the freedom of expression and pa=

e To developa model in analysing how such a violent protest could occur in

order to create peaceful protest framework



CHAPTER Il
PRINCIPLES BETWEEN RIGHTS AND ORDER

This study focuses on the rights to protest of people in the United Kingdom.
Due to its lengthy historical background as a democratic state, the United Kingdom is
one of the countries whose people have full rghts to freedom. Freedom of expression
is one of the significant rights of people to be wielded against their government to
express their approval=and .appreciation, as well as vice versa, toward the
government’s action.« Withins freedom of expression includes the freedom of
assembly, which consequently results in the rights to protest. Under democratic
regime, people’s protesifis agceptable but;oﬁly under legal framework. Even if protest
turns into riot or chaos/it still can.be eounted as informal political participation.
Therefore, people’s expression s an actrri-_vit-y indicating their interest in political
participation. The theoretical analysis, follewing this introduction, can be divided
into two parts. Firstly, democratic theory ar{d b’éople participation, including freedom
of expression and freedom of assembly, al‘é"discussed and reviewed as part of the
literature review. This_part will cover the breadth of -the freedom of individuals
mentioned above. And.secondly, protest and public order are reviewed in the later

part in this chapter.

Literature Review:

2.1, Democratic Theory

“People often talk 'as’ though "democracy and freedom were synonymous.
Phrases such as ‘democratic freedom’ and ‘liberal democracy’ have become political
clichés. Yet both a theoretical and practical level, the relationship between democracy
and freedom is in fact controversial and complex...”* This statement by Jack and

Adam deliver us a fundamental problem in analysing and applying democratic theory.

! Lively, Jack and Lively, Adam. Democracy in Britain: a reader (Oxford and Cambridge: Blackwell,
1994), p. 166.
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It is imperative to establish a difference between and a connection between
democratic freedom and liberal democracy.

In the 1859 essay on liberty by John Stuart Mill, ‘the tyranny of the majority’?,
people are described to have no need to limit their power over themselves. Since the
outbreaks against the monarch and aristocrats in the French Revolution, the notion of
self-reservation in wielding their power and freedom changed dramatically. The
formation and the mushrooming of democratic states best illustrated this change.
People now have power to gavern themselves;in this respect is the notion that people
have no need to limit their.power over themselves:

It is evident and well<acknowledged that election and elected responsible
government together with_itS action and policy are subjects of observation, scrutiny
and criticism. Therefore sthere exists a contradiction within the phrase power of
people over people. \Who are the peoplé? People who exercise the power are not
always the same that such power is exercisea upon. In order for such statement to be
valid, the exercise of such power, ‘i.e. self -goVernment, must concur with the will of
people, which is widely and practically aCt'éépted as the largest fraction of people in
the society or the majority. Often, majorit)} can be interpreted as constitute of those
who are active in making themselves accébfed’as the majority and able to use the
delegated powers. {Thetyranny of the majority 1s the €vil within the society whose
real or supposed interests in democracy are adverse. They are master in establishing
themselves within the society as well as in political speculation. Similar to other
tyrannies, they-operate: throughthe act of:publiccauthorities: The reflection of the
society is imprinted by the tyrants.

In my.opinion, tyranny.can happen.everywiere even in the modern democratic
world. The respansible*government cannot respond to all.wills of people. Election is
merely a tool in the democratic system to collect all the wants. Through elected
representatives, the majority votes to represent their powers and their interests. In
contrast, the majority does not always demonstrate liberties as John Stuart Mill

mentioned in his essay. As majority constitutes of those who choose to participate in

2 Mill, John Stuart. Utilitarianism, Liberty and Representative Government (Everyman, 1910), pp. 67-
68. in Lively, Jack and Lively, Adam. Democracy in Britain: a reader (Oxford and Cambridge:
Blackwell, 1994), pp. 167-169.
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political events, i.e. not all individuals are the voters or have the rights to vote.
Therefore, tyranny of the majority is a situation within a democratic state whose
society has a low-level of true people participation in political participation.
However, such low-level of people participation is hardly seen in this globalisation
era. Education embeds within the people democratic thought making them realise
their rights and their powers. Liberty and freedom are the basic rights of individuals
that can be exercised against public authority. Protest can be an activity of
individuals to pressure the government to.-respond to the unsatisfied as well as to
demonstrate the power of people.

The 1958 essay “Two-Concepts of Liberty’ by Isaiah Berlin® delineates the
connection between demociacy.and individual liberty, which reflects the rate in which
people are to be governed.or gontrolled. Berlin also derived the concepts of liberty
into two categories: peSitive and negativé. In the positive sense, the word ‘liberty’
refers to the freedom ofindividual in terms- of being able to make a decision upon
selves, not forced by the external factors: ‘Laws, in this case, are the necessary
frontier between private life.and public authorjty. In the negative sense, although not
thoroughly negative, liberty is restricted by;no:r’ie except the notion of self-control of
self-direction within.rational society directed by rational minds. Here the principles
underlying the notians-of self=controi-resuited-1n-rational purpose. These are the two
concepts contradictingeach other.

To my conviction, the concept of liberty is an ideal. That individual can desire
to be governed:is walid: |Howeverpit isrsuch a bread concept-and there is no limit to
liberties. Liberty and freedom must be limited by laws, which all individuals have to
respect... For. this reason, their. liberties per.se.are always intact.and no other public
authorities ‘can take'it ‘away. ©Regardless of that; the exercise ‘0f their liberties and
freedoms should to be controlled and limited because rational society does not mean
that all individuals have rational minds. There is no guarantee that individuals have
the same wants and same notion of self-control. It is therefore the negative sense that

works in reality.

® Berlin, Isaiah. ‘Two Concepts of Liberty’ in Four Essays on Liberty (Oxford University Press, 1969),
pp. 123-144. in Lively, Jack and Lively, Adam. Democracy in Britain: a reader (Oxford and
Cambridge: Blackwell, 1994), pp. 169-171.
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According to E. M. Forster in the ‘Two Cheers for Democracy’ (1951)*%,
democracy is a more admirable form of government than other contemporary forms.
Individual is important and people need to express themselves. It is a democratic
society that allows liberty to expression. Opinion and criticism are allowed as long as
it causes no harm to the public. Press is a major tool in criticism because it questions
and criticises the authorities. It connects people with their representative. Criticism,
talk and chatter are widely reported causing the authorities or people’s representative
to mind their actions and their behaviours.

The author considered-the press‘invaluable-in-a democratic system because it
reports what is going on'in quedaily lives. \Various presses report the different issues
and from many point Of wmiews, €even though they mostly report the same general
issues. Due to its commerCial naiure, news is reported in the way that reflects the
desire of people as well@as the wish of the:press themselves, which in turns reflects the
freedom and liberty of pgople.

In modern democratic theory, there are two camps of thinkers: those who
emphasise on votes and  voting arrangéments and those who emphasise on
participation and deliberation.” Whether théy alfe a vote and voting arrangement or a
participation and deliberation, €ach conce'pt"‘refers to the. decision-making method,
which is based on the-principie-of-majority rule; the core-characteristic of democracy.
Liberty, freedom andindividuals are influential actors in democracy. Each has
different roles and is constricted by the particularity of each democratic model.

Therefore, dt can be concludedthe thinkingion-liberty<of each political thinker
in terms of meaning and values as follows:

John. Stuart. Mill _gives .importance, to full .freedom, saying,that the most
fearsome enemy of freedom i$ notthe government but'“the tyrainy'of the majority.”
He stated that: if all human beings except one have certain opinion and the one has a
contrary opinion, humanity then have no rights to silence that one contrary voice
should the rights to silence exists. Mill supports freedom of expressing ones’ opinion

for that such will allow human to get closer to the truth. The restriction of rights and

* Forster, E. M. Two Cheers For Democracy (Edward Arnold, 1951), p. 79. in Lively, Jack and Lively,
Adam. Democracy in Britain: a reader (Oxford and Cambridge: Blackwell, 1994), p. 172.

® Eriksen, O. Erik and Weigard, Jarlie. Understanding Habermas: communicative action and
deliberative democracy (London and New York: Continuum, 2004), p. 111.
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freedom through power or authority only can be done when those rights and powers
will affect or injure others. The restriction of freedom on the basis of the interests of
the restricted one cannot be done because it is hard that one will value interests of
others more than of self. It is therefore the duty of individual to make a decision and
not allow others or the society to make a decision for one. Freedom is thus the aim
and goal of society per se.

Similarly, Isaiah Berlin regards liberiy as self-realisation, which means than
one is able to make a decision upon selves; not ferces by others or external factors.
"Liberty is liberty, not equality-orF fairness or-justice or human happiness or a quiet
conscience. There are 1o finalanswers because of the perennial human problems.” It
must be understood, especially. by the government, that political values are inherently
built upon and will always result in conflicts. Negotiation'is thus the key.

To E. M. Forster, democracy-is é more admirable form of governance than
other forms as there are form and variety to é-ach and every system as well as it allows
criticism. :

The Liberal Model 7 ;

This model is, based on freedom 6f:_ir’1dividua| and makes an emphasis on
rights and freedoms "0f people. The state has the duty to protect the rights and
freedom of its citizen. Through a democratic process of decision-making and
aggregating citizen’s preference, people express their choices via their votes in
election or anys legitimate collective “decisions. “This \model manifests the idea of
human beings possessing certain rights and freedoms that are independent from any
politicakorder.~lt-s acnation:-of pre-socialyand prespolitical~human gights that stem
from natural law.® “Certain rights of individual influence the establishment of political
institutions. Pre-political rights do not limit the power of the state, but entitle it to use
their rights and freedom at its own discretion.

Politics can be understood as a process in which political actors have an
influence on the authorities in order to secure as much power and as many resources

as they possibly can.” This is referred as a competitive elitism. Citizens are seen as

® Ibid., p. 114.
7 Ibid.
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passive consumers. The political process is a struggle between competing interests in
which each party offers its best value to the voters to gain the highest number of votes
resulting in the right to govern. In order that the system operates righteously, “checks
and balances” is employed as to keep corruption in check as well as to have the
political institutions working in the right directions. Once in office, the government
also has to focus on maximising the popularity of its authority by maximising the
interests of their citizens or responding correctly to the individual’s needs and
preferences, which can be aggregated through#ormal procedure of registration as well
as the collection of preferences. Nevertheless, conflicts of interests are inherent as not
all shares the same preferences. ~Therefore, regulation through formal procedures is
needed.

In my opinion;the liberal model has some problems because it has no rule in
aggregating individualsprefergnces. Individuals have no direct influence on the
decision-making processiand the voting rule-..- Therefore, it is difficult to ensure a fair
aggregation of individual:preferences are collected and the legitimacy of elected
government. The voting procedure can'nf)t‘guarantee a rational outcome or the
satisfaction of all the voters, as the outcomes é{fe the winner not the common will of
people. Such could result-in an unstable and uncertain political order. In putting the
emphasis on the agdregation—of-preferences-and neglecting the direct power of
individual, voting cam be controlled strategically through the procedures. Even
through tyranny can be prevented, this model does not grant individual to freely

exercise their rights and liberties:

The Republican Model

The foundation- of the republican” model ‘s ‘based on common good. The
political process of this model is citizen with virtues actively engaging in collective
affairs of general will. The republican believes that rights are political by nature and
democracy is the ultimate good.®> The collective decision is a political process that
shape rights, which eventually become mandatory. Therefore, rights and duties
reflect the level of commitment people determined to have within the society. This is

a politics of virtues in which citizen are self-sovereign as in enabling them to

& Ibid., p. 117.
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participate in discussions about the conditions of coexistence as well as about the
common good.” In the eyes of the republican, freedom depends on political
participation; this means that citizens give their freedom when they are given the
opportunity to participate in the self-governing republic. The republican also regards
a normative activity as a community of value. The republic society is a social
community in which, to obtain freedom, citizens autonomously pursue their goals.
Hence, the basic concept of this model s focused on the citizens’ reason and ability to

agree on what is common good.*’

The main differences wiewbetween the liberal and republican on democracy.

Comparable Liberalism Republican
characteristics :

Concept of freedom Negative - _ Positive

Rights Pre-politicall Political

Procedures Decision-mak’ihg' method | Anend in themselves
Justification Thetight ‘ The good
Decision-Making Agoregation “ Deliberation

Source: ‘Important differences between Liberalism and Republican’ in Eriksen, O. Erik and
Weigard, Jarlie. Understanding Habermas: communicative action and deliberative democracy (London
and New York: Continuum, 2004), p. 118.

Regarding “'the” republican; [there~are/ lsome problems with this model.
It concerns only;the community members, 1.e. its citizens, who have rights not human

I This madel.relies on Greek-public,sphere,which is out-of-date and

being in.genera
cannot respond to“the ‘infinite’ interests of individuals ‘in-modern’ societies. Society
nowadays is so complicated and multi-cultured. The republican model is therefore
designed to understand the decision-making in complex and widespread society,
which are characterised by functional differences and conflicting interests. Thus,

decision-making process in modern democratic society is to deliberate and collect all

® Ibid.
19 Ibid., p. 118.
 Ibid.
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of people’s preferences as well as conflicts of interests into one allowing the system to
pursue all goals through legitimate procedure and democratic apparatus. People are
treated equally and fairly under the constitution of the state, which concerns on civil
rights and liberties. In this sense, it means that they are freely to exercise their rights
and liberties under the rule of state as they are human beings.

A procedural model of deliberative politics

A procedural model is a model thai“derives certain abstract interpretation of
what the liberals and republicans believe: a coliectionof principles and ideas of rights.
The theory focuses on the ideal aspect of government whose democratic institutional
forms are advocated by the citizens’ deliberations. According to Habermas, this
model of democracy isbased on a desubstantialised concept of popular sovereignty, a
procedural concept of legitimagy and-a décentralised perspective of society.

The concept of popular sovereignty féfers to the will of people as collectively
expressed through people* People’in this context consist of a number of people.
Therefore, popular sovereignty should be 'régqrded as anonymous and subject-less.*®
Such manifestation is only expressed throdgh'lf'énd within the democratic procedure
and political culture.as resulted in a ratioh'é'[’pUblic opinion and expression-of-will
process.

The procedural legitimacy concerns the institutionalisation of rights through
an open public debate as well as the institutionalisation of procedure for
argumentation;-fiegotiations; kargainingjand election~in the<parliamentary system.*
According to Habermas, legitimate political power emerges from the interaction
between, “legally institutionalised discourse arrangements, and culturally mobilised
public spheres”; Where 'citiZzens ‘have: the freedom 'to-participate- and to refine
themselves from it. As a result, constitution fosters rational and fair process of
decision-making by letting people’s voices pass through their elected representatives.
The representation is therefore necessary to bring about what is the common good

through rational deliberations.

12 |bid., p. 125.
3 Ibid.
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According to the discourse theory, decentralised perspective of society means
that there are several powers and authority centres as well as several ways of making
one’s voice heard. There are many centre bodies with authorities to make decisions
and exercise power in the modern society not as one as in the past. In this democratic
process, people are brought into discussion and deliberations, which will lead to legal
procedures. Political stages and events such as the opinion survey before the state
making a decision. Such doings are solutions to the weakness of the representative
democratic system as such direct political-participation allows more channels and
space of exchange in viewpoinis-and opinions-if-making a decision that will lead to
the consequent legal procedures. .This serves as an option and a tool to respond to the
needs of its citizen of this system.*

To my observationsthis model values individual rights more than the liberal
and republican models 1t guarantees individual rights en an independent basis. A
public deliberation is a precondition of the erpresentative before one can vote or do
the bargaining. Such deliberation” can pe’translated into the collection of the
necessary and rationally overview of indi\'r'!'du‘al preferences. This can be explained
and justified as to defend everyone’s intefestlfé. Moreover, an argumentation or a
defence is needed to.justify a decision. Therefore;within,a decision-making process,
individual rights play-the-central-roie-in-this-poiitical-system as it is needed to verify
the legitimacy of such process or decision. Political power thus can be explained by
popular rule, which citizen with equal rights can discuss political issues freely as
individuals goyerned:by of'thosejinstitutions withimthe forumeaf civil society.

In this study, democratic theory can be used in explaining why freedom of
individuals, is, important in, _every.model of demacracy. .Individual and freedom are
tied together. Peaple ‘participation: in~political participation in" different societies
differs because of the difference in political culture. Similarly, limitation of
individuals’ freedom varies according to the states’ constitution. Recognition of
individual and political awareness is central to this study. One example of such is
protest, which can be considered the awareness of individuals who manifest their
discontents against or their requests to the state. Those that exercise their rights in

pursuing their goals by letting their voices be heard, in context of democratic theory,

5 Ibid., p. 127.
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are supporter-of-democracy individual expressing their freedom and liberty against
the state, regardless of the democratic models they are in. Therefore, protest is a form
of freedom that democratic system provides a way for individual with such alternative

actions, which the author will explain in the next part.
2.2 Civil Society and People Participation

Civil Society
Civil society is an-essential componeni-of-democratic consolidation. Two
explanations of civil society can be given:

1. Civil sogiety 1s & society that civil has complete participation in
public affais, both locally and nationally. The confederacy and the
actsavia the internatiohal organisations are implemented without
hindrance from the go:i;/_eJr'-nment and capitalism. In other words,
civil soglety is & society:-with intensive civil politics. Not only do
the publig affairs includé"po_litical movements, environments, arts
and cultures as-well as eihlcal youth training are parts of them.
From this definition, civ'il-.'S;G'(fiety can be referred to as a ‘civilised
society=2

2. Pubtic corporate network conduct their own public affairs which
are obviously not relevant to governmental activities and the
marketing, system: o /The’ ciyil ;society:"can’ be summarised as a
community ~ that™ is " independent from “the government and
capitalism,.however; the definitions.of each term:. network, group,
association;union, and the community.can bevaried depending on

the social context.'’
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In conclusion, the idea of civil society is to create a balance of power among
government and the society, government and associations, and the social values. The
society with this nature comprises of members possessing the characters of being
active and enthusiastic in protecting and realising the benefits of the society as a
whole. The main concepts of the civil society are rights, liberty, independence,
equality, participation and individual potentiality. The prominent point of this
concept is to have civil participation in various issues, both political and social, and in
the way that will benefit the society.

This study includes-the variously available-meanings of civil participation.
Nevertheless, this study divided.them civil participation into 2 definitions: political

participation, and public affair participation.

People Participation ‘

Participation of people, the process (-.)-f the acts relating to the mass at various
levels of the society, is, firstly; the procédu're of decision-making which opts the
social purposes as well as provides resourcéé and secondly, the voluntariness to public
affairs. Such participation benefits not ohlyrlf"the society but also the participants
themselves. In participating in the activities, the participant learns and experiences,
which will lead to the benefits-of being-ableto-use-and apply the experience to their
careers, associates and to the society. ‘* That participation is the exact mental and
emotional state of individual towards the group that will not only lead personal aim
but the group’s aimi ©This) cteates | responsibility’ as“well as’ loyalty to the group.
People participation is considered to be developed from the following ideas:

1. .Civil shares.common concern

2. Civil shares'cammon ‘dissatisfaction

3. Civil has agreement to diversify groups or society in a certain way. This

participation focus on having opinions and movements whose origins are

“The Whole that is not State: the Meaning of Civil Society,” Document of research and the
development of civil society research, Mahidol University. p. 1.]

8 Tow1 Sunsadine, “matidusmvestlsznru uiiule,” Nnimasiannguyu (2532): 53. [Chansawang, Ocha.
“The participation of people, how?,” Community Development Journal (1989): 53.]
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from civil. All procedures are done by civil, not intervened by outsiders or

the government.*®

People and Political Participation

Political participation is the activities that are implemented to influence the
decision of the government. It is one of the significant characters in modern political
system since people now have become aware of political movements more than of
customary system. To be part of a political movement is not only a goal in itself but
also a method of developmeni-as it is believed-that to take part in politics is an
important nature of civilised.society.. Political partiCipation can lead to distinctive
purposes such as to enforcethe.authority to develop the country.”

Political participations can be divided into 6 categories™:

(1) Voting is_a poltical particiéation that can be separated into election
campaign and political party campaign, and patriotic. acts such as taxation, laws
abiding and supporting the government decisions to. commit into wars, although it
may go against one’s opmion. Voting in the election is a way to show respect in the
political system rather than to do-itfor one’ésaﬁé. Literally, one goes to vote because
they believe in their duties rather than believe in the.real meaning of their votes and
how those votes can-affect-the-pohtics:—Fherefore,voting does not need as much
persuasion as the otherpolitical activities.

(2) Party and campaign workers are the persons who attend or involve in the
political parties during: theyelection and «the: campaign «for<yoting, as well as the

persons who donate money for candidates, those who convince people to go and vote

a o s = 1 o o o 1 1
1 ofu siiwant, Matldusauvesyusulunswenostunluanindinuuas Samsssu Inelunsiidiuswvesi sz

Jumssiann  (uasilgu: quf‘fﬁﬂmuiﬂmﬂmmmqm uvmnendeutiaa, 2527), W 320. [Rabibhadana, Akin.

Participation of Community in Social Environment Development and Thai Culture in People
Participation in Development. (Nakhonpathom: Study Centre of Public Health Policy, Mahidol
University, 1984), p. 320.]
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Us2MBU (ATUNNA: PNAINTRINMINGIRD, 2542), Wi 30. [Boonbongkarn, Sujit. Development of Thai Politics:

Relations between military, political institutions and people political participation (Bangkok:
Chulalongkorn University Printing House, 1999), p. 39.]

2L Milbrath, W. Lester. Political participation: how and why do people get involved in Politics?
(Chicago: Rand McNally, 1965)
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for the parties they are supporting, those who compete in the election themselves, and
those who join with associations to develop the community. This kind of
participation is the module of relationship between individuals and government.

(3) Community activists are the people who gather up together to resolve what
they see as problems in the society, or corporate with other existing associations to
take part in public affairs or run the process involving the governmental office. These
people are enthusiastic and also_have congegns to the community. These people are
different from the political party workers in-that they involve less in election and
political power.

(4) Contracting officlals participate In the activities that specially dealt with a
certain person individually“such’ as paying tax, constructing road, social welfare
errands. ,

(5) Protestors are people who marbh on the streets when it comes to the matter
that go against their wills. They are open to -the Issues and discussion, play a big part
in the protest and will definitely disagree with what they see as unfair.

(6) Communicators are these who fo'llqw up with the political issues to spread
support and be a good back up when the pbliﬁbal leaders commit the right things or
even to object the malignity. These communicators.. discuss political issues,
acknowledge the coinmumity—about politics; pay atteiation to the government’s
subjects, and write articles to the press or public relations. These people come from
good background and are well-educated. They have awareness about politics,
therefore, these people: are“playing more dmportant; role<te «criticise the government
actions and reagtions towards each national issues than those who are government
officials.and.those wha. claim.themselves as. patriots,.somehow, these communicators
rarely join the protest.

The applications of freedom to comment upon issues related to the benefits to
civil, to offer opinions about the social rules and policies by ways of public speaking,
writing articles and publishing articles can be counted as one of political participation
as it would be reflected to by the government and can direct to right actions that the
government can provide. From the definitions and the pattern of how politics are

participated, it can lead into two essential modules: to officially participate in political
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issues and to unofficially participate in political issues.?? Example of which are

provided and categorised below:

1)

2)

3)

4)

1)

2)

3)

Official Participation in Political Issues

Aggregation originates from the interest group to protect and sustain their
benefits. Some gathers together to preserve public benefits.

Political party establishment and. membership is a way people with the
same direction towards politics .oroup up together and arrange the
movements leading-to political changes-aceording to their ideal. Political
party is an important.part, as it i1s directly organised to precede political
activities and cam'befounded by the civil.

Voting in election. /The sovereignty belongs to the people in the country.
Civil has allsrights te vote accérding to the democracy system. The system
has the representative to rule and act in the form of government. Voting
represents the political awareness and political intellection.

Campaigning for voting that exis‘fspnly during the election.

Unofficial Political Participatibﬁ"r"i' '

Marching -protest-is-a-way-that-a group-of people who share the same
common of being not satisfied with some decisions made by the
government. The protest mostly has certain purposes and goals to show to
peaple theirpowersiand:how;,they wantto government to react.

Political riot"mostly happens via demagogy referring to the mistake the
government_have committed., There are"some.actions.to be taken to show
how they go againstithe government ‘such' as.'striking which affects the
economy.

Sabotage, such as to burn buildings and to endanger lives, are mostly
operated under disfavour but it can get government attention and reactions

quickly.

2 yaySes  ysana, “msidmsiumumsideslumsinasesszueudsznsilae,” Syanims 34, 10 (qaran 2539).
[Boorapak, Boonruang. ‘Political participation in democratic regime,” Rattasapasarn 34, 10 (October

1996) ]
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4) Revolution is a radical change that can occur and convert the political
system quickly and severely. Revolution can be the consequence of an
economics crisis, political issues, or even from the people who can no

longer put up with the depression that they finally create a revolution.

The concept of civil society and political participation can be used in
explaining the rights to protest in the United Kingdom where people’s expression can
be done via these activities. .No matter what,«such participation will somehow affect
people whether majority-and-minority. <1t is-therefore important to discuss the scope
of and limitation to it.

Civil Disobediénce® :

John Rawls define civil disobediehce as the public act free from violence, full
of conscious, yet politically-inclined and at -.t-he same time go against law with a goal
either to alter laws or government’s poliCy‘.i According to this thinking on civil
obedience, seven properties’* canbe derive'd!‘.f’ ,

1. Itis an act violating lawsor an act iﬁfended to violate laws.

2. It is without violence: Y=

3. It is an opeh-act;-pubhic-and-announced-to-the State before hand.

4. There is a willingness to accept punishment resulting from such

perpetration.

5. It aimsctor induceychange im policy;: laws and regulations of the state to be

more justified.

6. .It.intends to, bring.sense of true justice to the majority“in the society that

may overlook or perceive sueh justice wrongly.

7. It is connected with sense of justice that is part of law and social

institutions.

2 Gosling, David. “Rawls in the Nonideal World: an Evaluation of Rawlsian Account of Civil
Disobedience” in Crisp, Roger and Warner, Martin. eds. Terrorism, Protest and Power (Hampshire:
Edward Elgar, 1990), p. 81-93.

2 g3ne flaadaiu, 01svzdadiu MU Civil Disobedience tazANuFau[eon latl], 18 W IoU WA, 2549, UWAIAN: http:/

www.nidambel 1 .net/ekonomiz/2006¢2/2006april18p5.htm.[Panchavini, ~ Surakit. ~ Civil  Disobedience and

Confusions [Online], 18 April 2006. Available from: http://www.nidambell.net/ekonomiz
/2006¢2/2006april18p5.htm.]
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From such definition and properties, the civilisation within the proceedings of
civil disobedience lies within the non-violence act, both upon oneself and upon others.
The perpetrator that goes against the law requesting for such change are willing to
accept the punishment. This is in contrast to thieves and criminals in that the latter
resist the authority and seek escape from the consequent apprehension.

As civil disobedience reflects politics under democratic regime and shows the
respect toward legal system, there should be a legal arrangement for violation of law,
which should concur with the constitution under.democratic regime. By regulating
civil disobedience, two-preblems are 'targeied:-one, such regulations will be an
alternative for individuals to.harmonise the conflict that might happen between the
individuals’ consciousness.and.their duties to obey the laws; and, two, they will serve
as principles for reasoningsthe act in-case of Injustice. The acceptance of just civil
disobedience that is within the /limit of fidelity to law should be treated as the
maintenance of constitution’s stability, rdespite the illegal nature of civil
disobedience.? :

To conclude, Rawls seeksto reasohfc-i‘vil disobedience, which might result in
an illegal act, by differentiating #from norrﬁalrlri'egal perpetration and pointing toward
the positives and benefits to the Society. s

The thinking op-civil-disobedience-therefore tries-to explain the elements and
the reasoning behind an action originating from the feeling toward injustice or the
urge to create change within society. As civil obedience is one of the civil society
mechanisms that people use o) bargain with 'ther authoritys=violence might ensue,
regardless of the legality of such action. Nevertheless, the nature of civil disobedience
does not aim. to.or.want to_create violence..The €onfrontation with the authority and
the law "enfarcement, ‘on the' othér fand, ‘might’ necessitate the fight against the
authority. Therefore, civil disobedience, as one form of resisting the authority, can be

used in explaining the protest of people, which is the subject of this thesis.

% Thomassen, Lasse. Deconstructing Habermas (London: Routledge, 2008), pp. 95-119.
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2.3 Freedom of Expression and Freedom of Assembly and Association
In the Human Right Act 1998, there are many criteria which describe the
fundamental rights of individuals. The relevance of this study is in the Article 10 and

11, which provides support for the rights to protest of the individuals.

Freedom of Expression

Freedom of expression is a vital element of democratic rights and freedoms,
which are crucial in empowering demoeracy” to-work and public participation in
decision-making. It is-essential to democracy;-individual dignity, and polity of
participation as well as accountapility. Citizens are not able to express their views
freely and cannot exercise iheir rights to vote effectively or even take part in public
decision-making if they dofnot have free access to information and ideas. Besides,
violations of freedom of expression are oﬁen related to other violations, especially the
right to freedom of association and assemb'rly-..-26

According to the European Court ‘of Human Rights (ECHR), freedom of
expression is protected by article“10 and déemed one of the essential foundations of
democratic society. It promotes free flow of in’%brmation and ideas to protect not only
the information and ideas; which are favoU?a'b’I'y orregarded as inoffensive, but also
those that shock, offend-er-distur-certain-popuiation-or the state as a whole. Article
10 establishes give importance to limiting the power of state in restricting freedom of
expression, particularly in the areas of press and broadcasting freedom, political
expression, defamation; |privacy; natiomalcsecurity: and, demaonstrations. Freedom of
expression alsogpromotes ideas of pluralism, tolerance and broad-mindedness, which
the Court .sees.as.central. to. demacratic, process and to. personal. development of

individuals.

The ECHR Article 10 of the convention provides:
1. ‘Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information

and ideas without interference by public authority and regardless of

%8 Human Rights Education Association (HREA), Freedom of Expression [Online], 1 October 2010.
Auvailable from: http://www.hrea.org/index.php?doc_id=408
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frontiers. This article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention if disorder or crime, for the
protection of health or morals, for the protection of reputation rights of
others, for preventing the Jdisclosure of information received in
confidence, or for maintaining-the_authority and impartiality of the

judiciary”. "

Freedom of expression. constitutes one of the essential foundations of
democratic society and one/ of the: basic conditions for its progress and each
individual’s fulfilment™ Article 10(1)"sets out basic rights and specifies the
circumstance in which the rights may be Iimited. Freedom of expression is referred as
freedom because it is to be enjoyed Wittht"*’interference by public authority. The
Court treats Article 10(1) as encompassin'(j; any action or inaction intended to have
expressive content.”® Artistic works includi:ng J,f-ilms, licensing of cinema are covered
and permitted. Participation in a demorhs'fration, even- though takes a form of
obstructing people frem acting fawfully, are expressive -acts, which allow people to
identify themselves with a set of opinion and value. It therefore falls within the idea
of expression. The right to communicate and the right to receive information and
ideas give protection te publication'of'materials'that government considers prejudicial
to national secugity. However, rights to seek such information are not covered by this
Article.”2 Broad, interpretation.is.thus needed jn intérpreting the scope and meaning of
freedom’ of ‘expression: 'Article’ 10(1)" does not” depend’ on it "being justified as
restricting freedom under Article 10(2).

Subjected under Article 10(2), the freedom of expression is applicable not

only to “information” or “idea” that is favourably received, but also to those that

2" Coppel, Jason. “Appendix 1 Article Part I the Convention Rights and Freedom: Article 10° in

The Human Rights Act 1998: enforcing the European Convention in the Domestic Courts (Chi Chester:
John Wiley & Sons, 1999), p. 412.

%8 Feldman, David. Civil Liberties and Human Rights in England and Wales 2" ed. (Oxford: Oxford
University Press, 2002), p. 753.

2 |bid., p. 754.
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offend shock or disturb. Such offences, shocks and disturbances thus require by
nature pluralism, tolerance and board-mindedness in order to maintain a peaceful
democratic society. Freedom of expression, according to Article 10, is subjected to a
number of exceptions, which must be narrowly interpreted. The adjective
“necessary”, within the meaning of Article 10(2), implies the existence of a pressing
social need, particular to each state and specific circumstances. Despite the states’
ability to form such necessity and thus restricting the rights to freedom, European
supervision remains intact in order to maintain‘the.uniformity of the law. The court is
therefore empowered to give the final ruling on-whether a “restriction” is reconcilable
with freedom of expression _as protected by Article 10. On the other hand, Article
10(2), with the aim of Coniained. freedom under the basis of social order, defines in
more details the types of dnterference that it permits under certain circumstances,
which include “formalities; conditions,:restrictions or penalties.” One prominent
implication is that all ofithese are n breach-.-of Article 10 unless they fall within the
limits of Article 10(2). That the Wide-rahging nature of the rights to freedom of
expression results in the overlap*and coht’fac‘iiction with other rights and freedom,
hence, is inevitable. =

One exception should be noted: it 'abpears that an individual or body may
contract-out of Article 10-so-that-a-restriction-or-penaity tpon free expression will not
be equivalent to interference within Article 10(1).*® The breadth of the interpretation
according to Article 10(1) means that the vast majority of applications succeed in
establishing an:interferenceywith freedom=ofiexpression-also fall to be determined
under Article '10(2). 'Besides, Article 10(2) furthers this exercise of the freedom
‘carries.. with. it. duties, and responsibilities’ prificiple, by ,allowing, state to restrict
freedom'of expression“under Certain conditions. The exception‘must-'be describe by
law which pursue one of the legitimate aims for a restriction exhaustively listed in
Article 10(2), and be essential in a democratic society.*

The Court’s task, in exercising its supervisory jurisdiction, is not to take the

place of the competent national authorities but rather to review under Article 10 the

% Coppel, Jason. The Human Rights Act 1998: enforcing the European Convention in the Domestic
Courts (Chi Chester: John Wiley & Sons, 1999), p. 331.
*! Feldman, David. Civil Liberties and Human Rights in England and Wales 2" ed., p. 755.
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decisions that authorities delivered. This does not mean that the supervision is limited
to ascertaining whether the state exercised its discretion reasonably and in good faith;
what the Court has to do is to look at the interference and determine whether it was
proportionate to the legitimate aim pursued. In giving such rights, the court has to
satisfy itself that the national authorities applied standards which were in conformity
with the principles of Article 10 and that they based their decisions on an acceptable
assessment of the relevant facts.*

A number of provisions are designea to.give effect to the responsibilities
which, as the internationalinstrument note, freedom-of expression carried with it. The
law of defamation protects_people’s reputation against untrue or unfair attacks. It
mainly affects the press, Jroadcasters and publishers.” Other rules which seek to
prevent the irresponsible exercisg of free.speech include rule to protect people against
unfair pressure to adept or change opinion, or to prevent people from using a
privileged position to peddle their ideas frcim a more advantageous position than is
available to competitors. This involves a restriction on free exchange of ideas, and a
derogation from general principle - favo'g'jr‘of free expression derived from civil
liberties. However, it has often-been thouéht Jfo be permissible in order to prevent
people who have position which give them ‘special authority from abusing their
position by seeking -te—tmpose-their—opinions-on-otiers who are vulnerable to
suggestion. The resulting limitations on freedom of expression represent a form of
paternalism, achieved by imposing obligations to present balanced accounts of
controversial mattersiterthese undep theircharge, *

The United Kingdom prided itself in adhering to a form of representative
democracy. ...Some. fundamental. values .are .inherent.to, representative democracy,
which gives rise!tc'the*democraticSociety. 'The Kuman Rights'Act 1998 propels the
re-injection of such values into the UK’s political structure. Once internalised by
administrators and legislators, it will contribute to a sound ethical base for political
and constitutional decision-making. The Convention affect two sets of values: firstly,

general legal values and distinctive public values. The former, which spans both

%2 Coppel, Jason. The Human Rights Act 1998: enforcing the European Convention in the Domestic
Courts , p. 334.
*% Feldman, David. Civil Liberties and Human Rights in England and Wales 2™ ed., p. 787.
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public and private laws, include autonomy, dignity, respect, status and security.
These are predominantly individualistic giving them the capacity to contribute to
social life.  Secondly, distinctively public values, which help maintaining the
conditions for democracy, are such as representative democracy, creation of political
elites, and free press. The implementation of the Human Rights Act nonetheless
covers rules of law and associated supervisory systems, which are designed to control
abuse of power as well as ensured transpareney in decision-making. The case laws of
the European Courts of Human Rights in-tespect of freedom of expression under
Article 10 give more weight-to-politicalexpression-than other form of expression due
to the importance of democratie society in context of the Convention rights.®*

To my perception, aecording to the definitions and meanings discussed above,
liberties to express themselves freely are an essential instrument that will help
government shaping .the application a;nd development of law on freedom of
expression. The freedom of expression is -.e-m activity that is absolutely essential to
democracy; it is the rights of individuals to-exp'ress their opinions. If choice of values
is taken seriously, it will be sufficiently lmportant for them to be able to express such
values through words, writing or-any actions: Slmllarly, it is their rights to choose to
live according to their choices, to the part they’have chosen. Expression can be from
within and surfaces through-selected-choices-and vaiues-that one accepted—persona
or identity. These rights of expression are extremely broad and thus make people use
their rights subconsciously. The width of this scope raises a question on the
justification and restraint ~of wsing isuch «freedan: | For:this:reason, domestic and
international laws prescribe restriction on how people can ‘express their opinions
under the scope.of law_.and order.. As.difference’in norms and values exists, freedom
of expression is very difficult‘to-be interpreted unanimously orto even to harmonise
analogous rights. In considering the freedom of expression, circumstances and factors
are used as criteria in categorising expression. Expression can be subdivided into

three categories: political, commercial and artistic expression.

* Ibid., p. 105-106.
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Political expression

The focus of the study is political expression. Two related parties are people
and the authority. While the latter may occasionally see people expressing their
political concern as annoyance, it is to be kept in mind that the government is elected
by people to represent them and to preserve their interests. People participation is one
of the key elements to the success of a democratic regime. Political expression is
therefore portrayed as one of the fundamental rights of a democratic system, which
give authorities to people to protect their rights.in political participation. Political
expression thus forms the.first-stage of higher-eivil society, which includes public
demonstrations, public protestand political speech.

Political expressionsshould not be interpreted or looked at unilaterally; it is
wide and multifaceted. At includes not only high politics, but also discussion
subjected to any publici€oneern, whieh iﬁcludes political speech. For this reason, the
Court gives protection to political speech as-.-the Court deems such to be an important
element in democratic society. Restriction-of'frights Is therefore curbed to minimum.
Freedom of press is of particular concern dﬁe‘ to 1ts function as a “public watch dog.”
This is especially of importance before and d,ufli'hg elections. Political expression and
political speech are cores to the dissemination and-the existence of opinions. Here,
Article 10 is in conjunction-with-Articie-3-of the First Protocol to the Convention,

which ensures freedom of expressing opinions of people:*

Freedom af AssemblyzandrAssociatian

Freedom of assembly is the rights of people to form groups, to organise or to
assemble with an aim_of.addressing.common issues.and, concerns, without fear of
government’s harassment or intrusion.“Neither freedom'of assembly.nor freedom of
association encompasses the rights to share, informally, the company of others,
although the rights to private life and/or freedom of expression might be relevant.*®
Besides, this freedom is inextricably tied to freedom of speech and religion, and to

petitioning the government.

% Coppel, Jason. The Human Rights Act 1998: enforcing the European Convention in the Domestic
Courts (Chi Chester: John Wiley & Sons, 1999), pp. 339-341.
% Ibid., p. 353.




35

Assembly, whether they are groups of striking workers, anti-war pacifists or
LGTB marchers, has its own purpose of expressing their common believes and
points-of-view. If people are not allow to assemble, freedom of speech is minimised
as appeared merely in form of conversation or group discussion, which is a restrained
form and is not capable delivering their messages to the mass. Freedom to assembly
is therefore vital to freedom of speech. Furthermore, in case of petitioning to the
government, it is important to amass people and propagate their messages. Without
permission or freedom to assembly, petition would be crippled and limited for there
are not enough people supporting the ideals. -Sometimes, rally or marching is the best
way to grab everyone’s atteation: Public method often creates a stir initiating the
discussion of such issues. MWhether the matters or the subjects at hand are ridiculous
or quintessential to the bepefiis Of the public, it is vital that the government allows
such freedom of assembly. ./ The only acéeptable exception as for the government to
interfere such rights or frecdom is when sﬁch assembly demonstrates a “clear and
present danger” to public Safety.37 :

The rights to freedom “of asseﬁibly and association are protected in
international human rights treaties. The ECHR Articles 11 of the Convention

provides:

1. ‘Everyone—has—the-right—to—freedom—of-pcaceful assembly and to
freedom of association with others, including the right to form and to
join-trade unions for the protection of his interests.

2. No restrictions shall be placedion the exercise of these rights other than
such'as are prescribed by law and are necessary in a‘democratic society
in the interests of national security or public safety, for the protection of
the rights and freedoms of others. Fhis_Article shall net prevent the
imposition of lawful restrictions jon.the exercise of these rights by
members of the armed forces, of the police or of the administrations of

the State’.*®

Article 11 gives protection to the related rights of freedom of peaceful

assembly and freedom of association. Freedom of association refers to formal

37 Civics Library of the Missouri Bar, Freedom of Assembly[Online], 1 October 2010. Available from:
http://members. mobar.org/ civics/FreetoAssemble.htm

% Coppel, Jason. ‘Appendix 1 Article Part | the Convention Rights and Freedom: Article 11° in

The Human Rights Act 1998: enforcing the European Convention in the Domestic Courts, p. 412.
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assembly through organisation, whether of political or social causes. Examples of
such are trade unions, political parties and NGOs. On the other hand, freedom of
peaceful assembly refers to a looser, less formal act of physical congregation
disregard of their purposes whether political and social purposes.®® These rights cover
a number of issues. Mass protest is a potent symbol of the exercise of this right.
Freedom of association under Article 11, particularly its application on trade union
rights, is guaranteed under many international human rights treaties such as the
council of Europe’s European Social Charter and the Conventions promulgated by the
International Labour Organization (ILO). Due io-the links between these rights and
the well being of labour through.the means to acquire or secure economic and social
status, freedom of association is given importance as through the definition and
elaboration given in“a pumper of - international labour laws. Concretely, the
framework of the IL@ includes the r:rghts of workers and employers to form
organisations and to bargain ollectively:*

Freedom of peaceful assembly, as p-art"fof fundamental rights, to be considered
protected by Article 11, must meet two spé'(}if!c conditions. The first condition is that
the assembly must be organised with a peac'-efull' intention. If the intention is to create
social disturbance or, violencé, it is not considered peaceful assembly. However, if
violence results in Viclence-by-others;-the-assembily can-still be considered peaceful.
The second conditionis that the assembly has no rights to march through public
places or to assemble only for social purposes.**

The pratectionagiven o) freedomeofoassembly, accerding to Article 11(1),
however, does not eliminate all state control over public assembly. A ban on protest
or demanstration and a penalty.on those that participates .in such. acts are clearly
against Article 11.Nevertheless, it can be justified 'if the justifications provided in

Article 11(2) are met. For instance, a requirement established by the government for

% |bid., p. 353.

0 Human Rights Education Association (HREA), Freedom of Assembly and Association[Online],

1 October 2010. Available from: http://www.hrea.org/index.php?doc_id= 406

! Coppel, Jason. The Human Rights Act 1998: enforcing the European Convention in the Domestic
Courts (Chi Chester: John Wiley & Sons, 1999), p. 354.
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protestor to notify the police or seek authorisation for an assembly does not violate
Article 11(1) if its purpose is to let the police prevent violence that may occur.*?

While the negative obligations of Article 11 prohibited the government from
restricting the freedom of assembly as explained earlier, the Court also interprets the
Article as to have positive obligations toward the freedom. The state has duty to
ensure that people are allowed exercise such freedom through their power such as the
facilitation and protection for ones to assemble and to ensure that the assembly will be
peaceful and lawful and does not create social.disturbance.*

Under English lawdireedom of assembly;-wihieh refers to the right to assemble
and protest in public placesy must be narrowly interpreted. Many find that such
freedom is so limited Or even exists dueto the restriction placed upon this freedom in
many recent events in‘the gountry. For tnstance, the protest can only be in the public
spaces: a protest on private/properties-1s ;a trespass and highway cannot be used as it
obstructs the passageway of vehicles. Freédom of assembly is restricted by other
common laws, especially the breach of the peace. The law gives power to the police
to restrain people from an act whether it is 'a'fpr‘otest or a march that might result in the
breach of the peace, which covers-a broad réngé of actions. It constitutes “a breach of
the peace wherever harm.is actually done 'dr"lik'ely to be.done to a person, or in his
presence, to his property;-or-a-person-in-fear-of-being so-fiarmed through an assault, an
affray, a riot, an unlawful assembly or other disturbance.” It is debated that whether
the breach of the peace falls within the “prescribed by law” requirement in Article
11(2). The powet to bind over good behaviounmightinot satisfy such requirement.**

Freedom of assocCiation refers to the rights to establish and to join association.
Political _parties, trade unions, pressure groups, and religious.bodies.are examples of
such. Professionalregulatorybodies such as those monitoring ‘doctors, lawyers and
architects are not included due to its nature and importance and not covered under
Article 11. However, associations of other profession such as taxi drivers, even

though with some regulatory power, are subject under Article 11.* The right of

*2 1bid., p. 355.

“® Ibid.

** Ibid., pp. 357-358.
** bid., pp. 359-360.
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individuals to form and join trade unions for the protection of their interests is covered
under Article 11.

Article 11(2) allows for special treatment as in restricting the freedom of
association in case of armed forces, the police and the state administrators. This is due
to them being subjected to lawful restrictions. A total withdrawal of such rights is
allowed. Furthermore, restrictions on except categories of state employees will not be
saved by the provision in Article 11(2) when/they do not go along with Article 11(2)
as a whole. It is therefore important to differentiate those that fall into the category of
the members of the administration of the' state-and-these that do not.*®

The author believes that freedom of assembly and freedom off association are
significant activities in'a demogratic system. Peaceful assembly is a pleasant element
in the process of growing.modern demacracy. Similarly, demonstration or protest,
whether peaceful or vielent, is part of grbwing civil society. Overall, the outcomes
depend on sensible conseious and recognitic-.)-n of their rights in political participation
and political expression. :

2.4 Protest and Public' Grder

During the twentieth century, politiCéf‘pa’rticipation has been exploding.*” The
scope and the amaunt-of-poiitical—participation have -grown tremendously. The
freedom to assemble and protest is valued by many people and groups who want to
exercise it for their own purposes.”® Protest, as an activity, has value as a form of
self-expression;-Whichglies~in dits rolecas «central to) demgeracy. Protest, like other
expression, is used as a form for ‘people or a group of people to participate in the
political. process. It is an effective. choice..in-allowing, themselves to be heard,
particularly' when they lack access t0 media to comimunicate withithe'public.*®

Nowadays, from a basic communal level, people have the freedom to available
choices of opinions and policies and thus there are more choices for them to identify

themselves with the right policy. As an assertion of demand for that right policy,

“® 1bid., pp. 366-367.

" Andrain, F. Charles and Apter, E. David. ‘Introduction: People in Protest’ in Political Protest and
Social Change: analyzing Politics(London: Macmillan Press Ltd, 1995), p. 1.

*® Feldman, David. Civil Liberties and Human Rights in England and Wales 2™ ed. (Oxford: Oxford
University Press, 2002), p. 1008

* Ibid.
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citizens can vote, join protest or even support a revolution. At the state level,
dissenting public expression keeps the government responsive to public opinion and
discourages officials from behaving improperly. The movement of public expression
together with people’s political consciousness creates an environment in which
government is vigilantly watched, evaluated and scrutinised. = Demonstration,
marching, boycott, sit-in and fights with police have become frequently used tactics to
gain opportunity in voicing their demands.

When facing public authority, dissidenis have to choose among different types
of tactics: violent or non-wvielent; public or convert, organised or spontaneous and
single or group up with 6ther.groups, parties or government agencies.® The threat of
state punishments will"Correspond with the tactics and decision made. Higher level of
threat would consequently.deter individuals that cannot afford high risk. Similarly,
higher degree of state'repression also _reduces the rate of success. Non-violent
strategies, such as electoral campaigning,rvoting, petitioning, demonstrating and
boycotting, are thus prefegred to more violent tactics like property damage, physical
assault, and assassination. ot only are the:i;e more willing participants, the image of
the group is also positive and ceuld gain rﬁo@ support once others have seen their
actions and understand their objectives.. s

Public policies may-constitute-an-intervening variable in political protest and
social change. These include economic poverty, state disintegration, communal
violence, ethic separation, religious intolerance, and ecological devastation. These
problems faced byitherexpectation-of eonflicting groups,swhether government-public
or public-public:; It Ts the responsibility of the government or public policymakers to
formulate solutions.to solve or.at least.compromise the problems,

The structure of 'rights ‘to“protest 'should be ! different’ from the rights of
assembly and association and freedom from arbitrary interference with liberty.>
Freedom of assembly and protest comes with costs of other freedoms, which depends
on the context of the situation.>® Disturbed freedoms are such as privacy, freedom of

movement and freedom from physical attack or abuse. The perception of opportunity

* Andrain, F. Charles and Apter, E. David. ‘Introduction: People in Protest’ in Political Protest and
Social Change: analyzing Politics, p. 3.
%1 Feldman, David. Civil Liberties and Human Rights in England and Wales 2™ ed., p. 1008
52 H
Ibid.
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leads some individuals to join the protest campaign if they view the opportunity as
favourable to realising their political objectives. This may be danger to the
government as the protest could be filled with those with ill willed who are not of
common goals of most protestors merely infiltrating and using the protest for criminal
activity such as terrorism. It is therefore of utmost important to not give the same
freedom given to assembly and association to protest.

There is always a yearning for Citizens to be free from annoyance and disorder
in every society and that creates a tension between these groups of citizens and the
protestors. For people to-be fiee to bring to-the-atiention of their fellow citizens to
matters, freedom should be given-as mare people might agree or join in. This creates
a great of political participation.. On the other hand, there exist peace-lovers who
disagree with the protests at all'cost and would like to escape from such persuasion to
join the group or the news report on i This freedom of the protestors to express their
point of views or the persuade people is-.-the problem to society as this would
inevitably collides with other people’s right'td be free of that sort of persuasion, and
of its accompanying annoyance or-even Offepce. It Is therefore imperative for the
legal system to resolve such tersion and étrillié the right balance between the two
opposing parties. This is the job of lawmakers to.decide whether the benefits of
society being free from-unwanted-persuasion-or disorder outweigh the benefits from
free expression of opinions and persuasion. As tolerance is the indication of attitude
toward pluralism and different sorts of freedom, freedom to expression, whether
protest or not, should ke respecteds Acsocietyithatitolerates,acgood deal of annoyance
or disorder soy;as toencourage the greatest possible” freedom of expression,
particularly political expression, is likely to be ane in.which.the public and political
activities of citizens are regarded-as contributing ta healthy.demaocratic'system.

At the heart of democratic system is the rule of law. This means that people
protect their liberty in a society through a check on abuses of private and government
power and providing equal access to all citizens and a clearly defined procedure for
formal justice.®® It is Law and Order that is the underlying principle that a government

exercises its power and that must correspond to clear, objective, and publicly

>3 Dun, Frank van. Hobbesian Democracy[Online PDF file], 25 October 2010. Available from:
http://mww.users.ugent.be/~frvandun /T exts/.../Hobbesian%20democracy.pdf
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disclosed laws. This will yield consistency, predictability, and transparency, the
characteristics that laws should have. Laws must be adopted and enforced through
established procedures in order to create a strong foundation for social order. Well-
written laws are a first step to it, as the laws will lead to accessible and accountable
institutions. The government and its officials and agents must therefore be
accountable under laws. >* Due process by which the laws are enacted, administered,
and enforced needs to be accessible, fair, and efficient. Accordingly, institutions must
be created or reformed as.to ensure equakity_and to protect human rights and
freedoms. Individual rights-along with-justice are-essential to democratic society as
human rights allow people to-exercise their fundamental rights without abusing it.
Legal protections make it possible for people to enjoy freedom of speech, assembly,
and movement as well'as giheshuman-and political rights.

My observationds that protest and;public order must be linked in the way such
that one complements another. The prbtéstors have to realise the limit to their
expression. Public order ds the set of rules' to control social mass to respect in
individuals and also to shape society Wlthm the framework of law and order.
Everyone has one’s own liberties, freedom of expression and fundamental rights.
However, those liberties must be under the notion of citizenship and their duties as
prescribed by law. Protest-can-be-done-under the restriction and limitation prescribed
in domestic law and also at the same time universally under international conventions

and agreements.

% Holden, Barry. Understanding liberal democracy 2™ ed.(New York: Harvester Wheatsheaf, 1993),
pp. 23-29.
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CHAPTER Il
RIGHTS TO PROTEST AND SOCIAL ORDER

Allowing citizens to engage in the public protest is one significant part of a
democratic society. Rights to protest is rights of individuals that can be exercised
within the boundary of human rights, - which .is guaranteed by the Universal
Declaration of Human Rights article 20 and the European Convention on Human
Rights (ECHR) article 11 fregcdom of assembly. These guarantee individuals to have
the rights to express their_needs. Of which, this mentioned expression is the use of
rights that can be made in“protesting. This is the use of freedom of individual as
explained briefly in Chapter. 9 Ltrecdomeof expression and freedom of assembly and
association. Protest is the expression of discontent ‘and the opposition toward a
particular event or policy that affects'society'as a whole or part or group of persons or
individuals. The cause of protests -can co'Fﬁe from many factors: a subject of wide
interest, daily weather, walks of-day, natural diééster, weapon test, chemical testing in
animals, laws, military and many ‘more. All of which can be a subject igniting a
protest, however whethei-it-will-happei-oi-not-depends-on people’s understanding of
individual rights and -how much the country gives freedom of expression to its
citizens.

This chapter will; examine thegrights tos protest, in~the~United Kingdom. The
first part of this chapter presents example cases from each of the following regions:
England, Northern Ireland, Scotland and Wales:»These selected- cases are merely
certain representation of protests.in®ach of the regions. The author chooses cases that
interest the author, particularly in terms of the rulings and the appellant’s petition.
Each selected case has different causes and goals, which consequently results in
different characteristics of each case.

Despite the difference, all of the selected case-law shares a common
characteristic, which is the exercise of freedom of expression and freedom of
assembly and associations. Such expression—i.e. protest—that happened is a case

that was through legal procedures of the courts due to the disagreement with and
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negligence of the authority’s request for cooperation, whose power to observe and
control protest and assembly in the United Kingdom. Such power of the authority is
endowed and prescribed by law in keeping the order of the society and maintaining
the rules of law. This will then be explained the second part of this chapter.

In part two, the author presents laws on freedom of expression, freedom of
assembly and association and public order act that are related to protest and assembly.
This part will contain the examination of boundary and guideline given as to provide
freedom of expression to individual as 0~ render widely acceptable rules creating
social order. Each individual-or group-of individuals must be able to express their
opinions, which can be different,-but within legal boundary and not disturbing social

orderliness.

3.1 Example of the protest(Case-law).
This part constiitites four selected case-laws that are inherently related to
protests and rights to protests, The cases are‘from England, Northern Ireland, Scotland

and Wales. Abstract of all four caseslaws can e found in Appendix B of this thesis.

I. England - Austin(FC) & another v.Commissioner of Police of the Metropolis

In Austin (FC) & anotherv-Commissioner-of Palice of the Metropolis, Austin
made an appeal to the court that she was deprived of her right to liberty during her
participation in the demonstration in 2001. The police, in order to maintain public
order, used carden|to |surround othe) demonstrators:y Austin® stated that she was
prevented fromyleaving the area due to the cordon for seven hours and thus it is a
breach of her.right under Article 5(1) of the Convention to liberty.

According 'ta the' police,’ the ‘use ‘of cordon’ was.'proportionate. The police
expected a confrontation with 500 to 1000 hard-core demonstrations together with
numerous less head-strong demonstrators. The organisers of the demonstration also
do not conform to the rules regarding demonstration by informing the police before
hand. The demonstrators refused to cooperate with the police in order to maintain
public order. The event created a disturbance to the area and the people in the area,
which was not prepared for or notified of such event. Therefore, in order to prevent

violence, injury to people and damage to properties, it is necessary and of no
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alternative to use the cordon rounding the demonstrators. This is not a decision made
in advanced. Rather it is made in order to prevent the escalation of situation. About
after seven hours, the demonstrators are released from the cordon. The judge
determined that the police had no intention of holding the demonstrators longer than
was necessary, which is to the purpose of such reliance to the any measures used that
would breach people’s liberty. Lord Neuberger of Abbotsbury summarises that:

“The cordon was imposed purely for crowd control purposes, to protect people

and property from injury;

- The cordon was necessary as many of the-demeonstrators were bent on violence
and impeding the poliee,~and, its Imposition Wwas in no way attributable to
policing failures;

- The purpose and reason for, imposing the cordon were at all times plain to
those constrained within it; 7

- The cordon lasted for as short a tirﬁe as possible; during its imposition, the
police attempted to raise-it'on a number of occasions, but decided that it was
impractical; =%

- The inclusion of the appeliant and thé: demonstrators constrained with her
within the cordon was unavoidable; =

- Those who Were-not-demeonstrators;—or were Seriously affected by being
confined, were'promptly permitted to leave;

- Although the appellant suffered some discomfort, it was limited, and the
police could nat have alleviated sit;<further sshe“could«move around within the
cordon;

- _The appellant knew in_ advance that many of the demonstrators intended to
cause violetice, and that thepolice were coficerned-about this.”

The key point to this appeal is whether such deprivation of liberty through the
use of cordon in this instance is contrary to Article 5(1) of the convention or not.
Taking into consideration the circumstance and the practicality, the House of Lords
discuss and interpret the intention and coverage of the Article as well as its
application in this instance. The House of Lords state that “If measures of this kind
are to avoid being prohibited by the Convention therefore it must be by recognising

that they are not within the ambit of article 5(1) at all. In my opinion measures of
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crowd control will fall outside the area of its application, so long as they are not
arbitrary. This means that they must be resorted to in good faith, that they must be
proportionate and that they are enforced for no longer than is reasonably necessary.”
The House of Lords, therefore, dismissed this appeal. The reason is that the
demonstration caused pubic nuisance and the demonstrators had intention to involve
in the use of violence. The appellants all knew beforehand that the level of the
violence had escalated and could be avoided. Due to the happened violence, the police
had to use their power ordering the dissolve ofthe demonstration. The demonstrators
must be prosecute and gone-through the'court procedure. The police, as the authority,
must apprehend the demonstraiors., Despite the rights to expression given to
individuals that are conclusive .and the freedom of expression that allows for
expressing different opinions, the expression must not disturb social order. No assets
and properties shall besdestroyed. Ne Iifé shall be harmed. In this case, even though
no assets were harmed or destroyed, inconvénience and disturbance as a result of the
demonstration existed. Such inconvenience ‘and disturbance could lead to numerous
losses that were addressed earlier:“That thé’qulice proceeded with the prosecution of
the demonstrators is the use of abselute pov(/errlféndowed by the laws in keeping social
order. The appeal was therefore dismissed. After the House of Lords had derived
opinions from deliberating-evidence; facts-and-alibis; the-defendants are found guilty
as being prosecuted. An argument on the basis of endowed rights is not acceptable as
the defendant had thorough understanding of the situation and had made
a deliberation to'jeinjand not withdraw selvesifrom theassembly. Therefore, once the
prosecution oceurred, it was not possible to make an ‘argument on such basis. The
intention of.Public. Order, Act .is to, give, rights" to.. individual “in. expression and
assembly without Creating social disturbance. It creates a-frame’in which individuals
can exercise their rights rightfully without limiting or constraining the rights of
individuals. It operates as a legal framework that allows different ideas and

expressions to be presented in a socially acceptable form.
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Il. Northern Ireland - Tweed v. Parades Commission for Northern Ireland
(Northern Ireland)

The moot point of this appeal is whether the discovery of five documents held
by the Parades Commission should be ordered for purposes of Mr. Tweed's
application for judicial review to the extent that such application turns on a
proportionality argument under the Human Rights Act 1998 and the European
Convention on Human Rights.

The House of Lords of Appeals” opinions allows the case to be appealed as Mr.
Tweed’s parade was under. the framework of law. In this parade, only a few number of the
locals participated and thespolice.was able to control its orderliness. As Mr. Tweed did not
create disturbance or incurany loss.due to his activity, why should his parade be unacceptable
when the Human Rights Act under‘Article 9, 10 and 11 guarantees rights of individual in this
respect. While the parade might ‘resutt m traffic jam and cause inconvenience and
consternation to the locals living in the area 7and those using the roads, Mr. Tweed’s parade
went accordingly with legal framework, which allows for such doing as an expression of
individual. Legal restriction, on the other hand_,. -r.ﬁakes this an interesting case. How much
should the rights be restricted? Normally, -iﬁ"ulr_lveiling the details of the case, the
committee must consider that in deing so to tﬁé appellant would be to the case as a
whole. This allows Create transparency and é_éuarantee i0 justice of the law. In this
case, the appeal is effective. The use of power to contrdl the area and deal with the
participants is legitimate according the Public Order Act. However, in this case public
immunity is not jeopardised; therefore this case is the consideration of the rationality
of restriction imeffect. The requestto reveal the information 'in five documents of the
Parades Commission for Northern Ireland would have an effect on Mr. Tweed in the
case appealed. The reveal-ofdnfarmation to'the, appellant; Mr: Tyveed, will make him
acknowledge which article he“violated and into which guilt he fell within any law or
that prescribed by law. This will be an advantage for the appellant appeal. Normally,
such request is not allowed. It must be appealed case by base. As this case is about
rights of individual to parade (protest) and the involved party is state authority, the
examination and consideration must be impartial as law in certain respect is for

protection against infringement. The appeal is thus allowed.
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I11. Scotland - Bruce William Scott Hamilton v Procurator Fiscal

This case involves a protest in a small scale. Nevertheless, the rights to protest
are examined in regard to peaceful protest. Mr. Combe, who runs a waste disposal
business in an area away from his residence, was for several times prohibited access
to his house in Gartocher Terrace by the locals. The reason for such protest is the fear
that Mr. Combe might use the ground surrounding his house for purposes connected
with his business, namely waste disposal. Despite the denial and explanation given in
written to all the residents in the street, the-aceessto his house is frequently blocked.
Furthermore, his residence-and- the sufrounding-area is vandalised and as well as
placed with obstructions prohibiiing access to the area. Such doing results in Mr.
Combe as well as those thaisneed access to the house annoyance and upset.

In this case, the appeliant wes prosecuted due to the refusal to co-operate with
the authority in removing the barricade blécking the entrance to the area. Even though
such act was a peaceful protest, which dc;és not resort to a use of violence, the
appellant’s action resulted in puisance and inconvenience to the ones that need access
to the road, particularly the house of Mr.'{:o‘mbe. The police gave explanation why
such action is not allowed as it-is-the violétidlﬁ of rights of individuals in rightfully
accessing public entrance-exit. While a number of protestors did accordingly to the
police’s request and iémoved-the bms- that blocked the-atcess and withdraw from the
scene, the appellant does not.

The appellant is prosecuted according to law as the infringement on other
individuals is under the framewaork: of;criminalioffences.<In conclusion, the blocking
of area creates inconvenience to others is illegal. Tt cannot be said that such action
does not hring .about the breach of peace.because a peaceful protest does not create
social disturbance™ar public ‘nuisance.~ This incident, | however, ‘had’ high potential
to further upset and alarm bystanders and onlookers as well as create disorder. Despite
the lack of support through the available evidence for such potential, the existing
evidence confirms the creation of nuisance and inconvenience. Therefore, the appeal
and question that the appellant requested are responded through the court opinion and

legal affirmation.
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IVV. Wales - Tabernacle v Secretary of State for Defence

The Aldermaston Women's Peace Camp (AWPC) is a group of women
protesting against nuclear weapons at Aldermaston. As part of their protest, they
assemble on the land around the research establishment on the second weekend of
each month from Friday evening to Sunday morning holding vigils, meetings and
demonstrations, and handing out leaflets. The camping has been part of their actions
for over 23 years. Their protest has always been peaceful. In details, the camping has
been done in the area called “controlled areas:” which is open to the public at least
since 1986. The controlled-areas are in eontrary-to-the “protected areas,” which public
entry is prohibited and situated in the same viecinity. The camping in the controlled
areas has been done contiatiously ‘until, the annexation of the area into one of the
controlled areas according tar 2007 Byelaws. The annexation made their political
expression, which has been done continudusly and legally, illegal.

In this case, the appellant stated that -.‘-[he 2007 Byelaws calling “the Controlled
Areas” which is in an area owned by the réSp'()ndent Secretary of State under Article
7(2)(f) of the 2007 Byelaws viclates the'iff rights under Article 10 and 11 of the
Convention of Human Rights Act.—The AWF'-’CJ(jsed their rights to political expression
as given to individual rightfully in peaceftjl"pr'otest and..does not create in social
disturbance. The 1986 Byelaw-aiso-was-never-used-against AWPC. Therefore, the
protest is an act according to the norm and form as usual. This case is interesting in
bringing up the subject of Article 10 and 11 of the Convention of Human Rights as in
reasoning, substantiating .and: weighing, the cappeal ~through: the support of such
international law. The™7(2)(f) of 'the 2007 Byelaws instead is the violation of
individuals’ rights..In consideration the reasonifig’ of.the, protest” in ,question, such
political ‘expression: of the AWPC does*not aim or'intend.-to create violence, disorder
or public nuisance as demonstrated by the evidence showing the activity of the past
years. Therefore, for the reasoning of national security and public safety of the 2007
Byelaws, there is no enough relevance to submit a case on this basis against the
individuals participating in the AWPC. The appeal of this case is therefore allowed

for this reason.
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These case studies depict types of protest that could arise and turn into a case.
Some escalates from peaceful protest into violent disorder, which requires police to
wield their authority controlling the protest. Some creates an impact on others as in
conjuring the feeling of upset, alarm and disorder among bystanders and onlookers.
That the protest turns into a case is because the denials to conform to the request of
state authority, which is the observer that will take care and control the protest. In
short, these cases are the result of such denials to the authority.

3.2 Social Order

In this section, the author-would like to begin with the fundamental freedoms
and human rights under thesECHR, whieh form parts of English laws by virtue of the
Human Rights Act 1998 ia discussing expression and public protest. Crucial to the
discussion are Article 10 and Article 41 ofthe ECHR.

The ECHR Article 10 of'the convehtibn provides:

1. ‘Everyone has the right'to freedom'of expression. This right shall include
freedom to hold opinions-and to receive and impart information and ideas
without interference by public authority and regardless of frontiers. This
article shall not prevent States fron} '—_r_eql_Jiring the licensing of broadcasting,
television or cinema enterprises. g

2. The-exercise of these freedoms, since it Carries with it duties and
responsibtlities, may be subject to such formalities, conditions, restrictions
or penalties as are prescribed by law and are necessary in a democratic
society, in the“interests of national’security, territorial integrity or public
safety, for'the prevention if disorder or crime, for the protection of health or
morals, for the protection of reputation rights of others, for preventing the
disclosuresof-information received, in, confidences, or [for maintaining the

authority and impartiality of'the judiciary’ i

The rights to freedom of assembly and association are protected in
international human rights treaties. The ECHR Articles 11 of the Convention

provides:

! Coppel, Jason. ‘Appendix 1 Article Part | the Convention Rights and Freedom: Article 10’ in
The Human Rights Act 1998: enforcing the European Convention in the Domestic Courts(Chi Chester:
John Wiley & Sons, 1999), p. 412.
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1. ‘Everyone has the right to freedom of peaceful assembly and to freedom of
association with others, including the right to form and to join trade unions for
the protection of his interests.

2. No restrictions shall be placed on the exercise of these rights other than
such as are prescribed by law and are necessary in a democratic society in
the interests of national security or public safety, for the protection of the
rights and freedoms of others. This Article shall not prevent the imposition
of lawful restrictions on the exercise of these rights by members of the

armed forces, of the police or of the administrations of the State’. 2

The European Human Rights Act 1998 gives and explains the boundary of
freedom of expression and freedom of assembly and association, which are the laws
supporting individuals te*have freedom in expressing themselves and encouraging the
use of their rights and freedom.' Article iQ':'and Article 11 of ECHR give supports to
the Public Order Act 1936 and Public Ora!er'Act 1986 of the United Kingdom, which
is are the laws relating‘to the ¢ontrol of b'rp_tq_st pre-existing to the ECHR. Also, due
the UK joining the European Union-in 19_:713,: English domestic laws must therefore
correspond to European Commuhity laws in order to create a social change
conforming to that idealised by the Union.:j’l%hg_ECHR, which deals with freedom of
expression and freedom of assembly and association, IS a step further to the existing
laws aiming to give asmore concrete framework to rights and freedom. Before ECHR,
protests in the UK are according to the Public Order Act, which regulate and control
public protest. In short, thesAct aims at public meeting and processions, freedom of
expression and assembly. It-gives authority-over thase against public order, which is
characterised by broad police discretion. A range.of statutes responding to perceived
treats have created+various offences that restrict freedom: of expression and give the
police extensive power to regulate public meeting and processions to prevent

imminent breaches of the peace. Under the Human Right Act, these powers however

% Coppel, Jason. ‘Appendix 1 Article Part I the Convention Rights and Freedom: Article 11” in
The Human Rights Act 1998: enforcing the European Convention in the Domestic Courts (Chi
Chester: John Wiley & Sons, 1999), p. 412.
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must be exercised in accordance with the principle of proportionality to safeguard
freedom of expression and association.?

In understanding today’s human rights in the United Kingdom, one must not
neglect the importance and the influence of the European Convention on Human
Rights as well as the involvement of the European Union, that is an area of regional
political playing field. It is evident that the UK’s membership of the European Union
and the influence of the Convention have an enormous impact on civil liberties in the
UK. The laws of the European Union graddally _encompass numerous human rights
aspect such as sexual discrimination; 'data proiection and freedom of movement
whether through the agreed cencrete legal framework or through the ramification of
the frameworks through thesrulings of the European Court of Human Rights.

The influence ot the rulings of the ECHR nevertheless is inherently limited.
The effect of the rulings depends on tile local government’s application of such
rulings. Therefore, the local government, in-.t-his case, the British government, has the
power to down play and reduce  the impact of the rulings through its own
interpretation, which nevertheless must go"'}aic‘)ng with that of the ECHR. It must be
understand that the membership-tg-the EU brmgs about the legal play, which means
that the old might no.longer be compatible.'Within the trapsition period might occur a
plea from those suffered-loss-through-the-impiementation of national law which is
incompatible with Community law. It is also must be considered that the UK entered
into the EU when the original provisions of the Community requiring the member to
respect human:rightspwhen dmplementing the @ommunity=law and policy. The
obligation to human rights was throtugh supranationalism, which forces the laws to be
incorporate into. municipal, law of the. UK. However, the ECHR slowly manifest its
effect through the ‘acceptance @nd the position of the UK courts,-which is particularly
noticeable in the mid-1990s when the UK has become more aware of human rights.*

This zeitgeist would soon result in the formalisation of fundamental freedoms
and human rights as in the HRA. Depending on each state, the Convention may be

incorporate into national law or refer to as part of national law. In some states it has

® Alder, John. Constitutional and administrative law 7" ed. (Basingstoke: Palgrave Macmillan, 2009),
p. 438.

* Feldman, David. Civil Liberties and Human Rights in England and Wales 2" ed. (Oxford: Oxford
University Press, 2002), pp. 74-77.
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the status of constitutional law; in others ordinary law. In Britain, the Convention has
no binding force until the inception of the HRA, which is a national law conceived to
take into consideration the Convention. The British government deemed that it was
not necessary for the Convention to be part of British law; rather, the UK constitution
was to conform to it. The citizen of the UK therefore has no rights to invoke the
Convention before it surfaces in the form of the HRA."

Public Order Act

“The sombre lesson.of recent British history-is-the balance between public order and
individual liberty, though-its existence is protected by an alert and independent judiciary and
an enlightened law, is-in"its_eperation the business of the police. At the end of the day
standards of police conduct and proper use by the police of their powers means more to
society than the theoreticalistate ofithe law”.si

The opinion above emphasised on, the effect of the law and the power of the
police, which the widespread acceptance of this thought especially the relative
importance the police has beén responsible for numerous studies on the subjects. In
this thesis, however, the focus en-the power given to the police according to the law is
not of central importance. Here, the authorraims to explore the details of the Public
Order Act on how pubhlic protest and public assembly shouid proceed.

An illegal assembly could happen any where, Whether on public property or
private property. Accordingly, the Public Order Act aims to give control and prohibit
those who join or intend towjoin the assembly or the protest unlawfully. These acts
give details on hew the: police ' officers caould use their power against the
demonstrators without abusing thegsrights to protest and at the, same time protect

individuals who wield'their rights lawfully.

® Fenwick, Helen and Phillipson, Gavin. Texts Cases & Materials on Public Law & Human Rights 2™
ed. (Oxon: Routledge-Cavendish, 2006), pp. 846-847.

® Quoted in Lord Scarman. “The Conflict in Society; Public Order and Individual Liberty” in Papers of
the 7" Commonwealth Law Conference: Hong Kong 18-23 September 1983 in Smith, A.T.H. The
offences against public order: including the public order act 1986 (London: Sweet & Maxwell: Police
Review Pub. Co.; Agincourt, Ont.: Carswell co, 1987), p. 5.
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Public Order Act 1936’ (this Act does not extend to Northern Ireland)

One aspect of this Act is the prohibition of the wearing of uniforms in
connection with political objects by private persons of associations of military or
similar characters; and the preservation of public order on the occasion of public
processions and meetings in public places.® This act is a particular response to the fear
of fascism and communism.® Moreover, this act also delineates responses to particular
problems and political agendas. Due to its'coverage and the change in situation, the
Act had become more restrictive in the following years.

Before going further-with the examination-of-this Act, it is important to create
a basic mutual understanding.through the familiarity of the meaning of the words used
in this act:

“Meeting” means asmeeting held for the purpose of the discussion of matters
of public interest or forthe purpose of théexpression of views on such matters;

“Private premises” means premises to which the public have access (whether
on payment or otherwise) @nly by permissibn of the owner, occupier, or lessee of the
premises;

“Public meeting” includes any meetmé in a public place and any meeting
which the public or any section thereof are 'pérrhitted to attend, whether on payment
or otherwise;

4 includes any highway, (or in Scotland any road within the

“Public place
meaning of the Roads™ (Scotland) Act 1984 and any other premises or place to which
at the material-time] the; publicihave con are (permitted, tohaye access, whether on
payment or othenwise.)

“Recognised, corps” means a rifle club, ‘miniature, rifle .club or cadet corps

approved by'a Secretary of Statetunder ‘the Firearms Acts 1920 to 1936, for the

purposes of those Acts.

" Public Order Act 1936 (1936 CHAPTER 6 1 Edw 8 and 1 Geo 6.)

® The National Archives, Public Order Act 1936(1936 CHAPTER 6 1 Edw 8 and 1 Geo 6) Whole Act
[Online], 15 October 2010. Available from: http://www.legislation.gov.uk/ukpga/Edw8and1Geo6//6
® Alder, John. Constitutional and administrative law 7" ed. (Basingstoke: Palgrave Macmillan, 2009),
p. 430.

19 Definition substituted by Criminal Justice Act 1972 (c. 71), s. 33

1 Words inserted by Roads (Scotland) Act 1984 (c. 54, SIF 108), ss. 128(1), 156(1), Sch. 9 para. 30



http://www.legislation.gov.uk/ukpga/Edw8and1Geo6/6
http://www.legislation.gov.uk/id/ukpga/1972/71
http://www.legislation.gov.uk/id/ukpga/1972/71/section/33
http://www.legislation.gov.uk/id/ukpga/1984/54
http://www.legislation.gov.uk/id/ukpga/1984/54/section/128/1
http://www.legislation.gov.uk/id/ukpga/1984/54/section/156/1
http://www.legislation.gov.uk/id/ukpga/1984/54/schedule/9/paragraph/30
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1. Prohibition of uniforms in connection with political objects.

(1)Subject as hereinafter provided, any person who in any public place or at any public
meeting wears uniform signifying his association with any political organisation or with the promotion
of any political object shall be guilty of an offence:

Provided that, if the chief officer of police is satisfied that the wearing of any such uniform as
aforesaid on any ceremonial, anniversary, or other special occasion will not be likely to involve risk of
public disorder, he may, with the consent of a Secretary of State, by order permit the wearing of such
uniform on that occasion either absolutely: or subject. to such conditions as may be specified in the

order.

This section prohibits the wearing of political uniforms in any public place or
public meeting without police eonsent, which can be obtained for special occasions.
Uniform includes any garmeni that has political significance, which could be

identified from any of the.€ircimstanced of from historical evidence.

2. Prohibition of quasimilitary organisz;t_ions.

(1)If the members or adherents of any association of persons, whether incorporated or not,
are— ZIN

(a)organised or trained or eguipped for the })’Grpose of enabling them to be employed in
usurping the functions of the police or-af the armed:fdrggs of the Crown; or

(b)organised and trained or organised and equipped either for the purpose of enabling them to
be employed for the use or display of physical force in promoting any political object, or in such
manner as to arouse reasonable apprehension that they are organised and either trained or equipped for
that purpose; then any person who takes part in the control or management of the association, or in so
organising or training, as aforesaid any members or adherents thereof, shall be guilty of an offence
under this section:

Provided that in any proceedings against a person charged with the offence of taking part in
the control ar fmanagementiofisuch=ansassociation: as aforesaidiitishall beyasdafence to that charge to
prove that he'neither consented to nor connived-at the organisation, training, or'equipment of members

or adherents of the association in contravention of the provisions of this section.

(3)If upon application being made by the Attorney-General it appears to the High Court that
any association is an association of which members or adherents are organised, trained, or equipped in
contravention of the provisions of this section, the Court may make such order as appears necessary to
prevent any disposition without the leave of the Court of property held by or for the association and in

accordance with rules of court may direct an inquiry and report to be made as to any such property as

12 Alder, John. Constitutional and administrative law 7" ed., p. 437.
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aforesaid and as to the affairs of the association and make such further orders as appear to the Court to
be just and equitable for the application of such property in or towards the discharge of the liabilities of
the association lawfully incurred before the date of the application or since that date with the approval
of the Court, in or towards the repayment of moneys to persons who became subscribers or contributors
to the association in good faith and without knowledge of any such contravention as aforesaid, and in
or towards any costs incurred in connection with any such inquiry and report as aforesaid or in
winding-up or dissolving the association, and may order that any property which is not directed by the
Court to be so applied as aforesaid shall be forfeited to,the Crown.

(4)In any criminal or civil proceedings under this section proof of things done or of words
written, spoken or published (whether or not in the‘presence of any party to the proceedings) by any
person taking part in the control or managefhent of an association or in organising, training or
equipping members or adherents ofan.association shall be admissible as evidence of the purposes for
which, or the manner in which,.members or adherents of the association (whether those persons or
others) were organised, or trained; or.equipped. .

(5)If a judge of the High'Court is satisf[éd by information on oath that there is reasonable
ground for suspecting that an offence under this ;ectiron has been committed, and that evidence of the
commission thereof is to be found at any premises:lo_r place specified in the information, he may, on an
application made by an officer of police of a rank not lower than that of inspector, grant a search
warrant authorising any such officer as aforesaid named in the warrant together with any other persons
named in the warrant and any other officers of policéé”éhter the premises or place at any time within
one month from the date of the warrant, if necessary—-by__f!orce, and to search the premises or place and
every person found therein, and to seize anything foLlnd on the premises or place or on any such person
which the officer has reasonable ground for suspecting to be evidefice of the commission of such an
offence as aforesaid:

Provided that no woman shall, in pursuance of a warrant issued under this subsection, be
searched except by.a woman.

(6)Nothing in this section shall (bel canstrued as'prohibiting the employment of a reasonable
number of persons‘as stewards to assist in_the preservation of order at any public meeting held upon
private premises, .onthe*making-ofarrangements for'that,purposeer thé instruction of the persons to be
so employed ‘in“their fawful duties*as“such stewards, or their ‘being=furnished with badges or other

distinguishing signs.

Section 3- 5A of this Act are repealed by Public Order Act 1986 (c. 64, SIF
39:2), s. 40(3), Sch. 3


http://www.legislation.gov.uk/id/ukpga/1986/64
http://www.legislation.gov.uk/id/ukpga/1986/64
http://www.legislation.gov.uk/id/ukpga/1986/64/section/40/3
http://www.legislation.gov.uk/id/ukpga/1986/64/schedule/3
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Public Order Act 1986™ - Part Il (Processions and Assemblies)

Over the times, there has been an exponential increase in the number of
protest-related activities, whether it is procession or public assembly. The majority of
public processions and assemblies have been peacefully. However, it is not easy for
the police to control them.'* The increasing concern over the conduct of activities has
led to the strengthening by Part 1l of the Act. These provisions, similar to the ones
they replace, are preventive in nature and emphasised on the balance between the
rights to freedom of expression and of asseciation and the rights to peace in public
space and elsewhere."

Part 1l of the ACt makes changes and increases the power of police in
controlling the meeting and progessions. This IS the Tfirst time there is a national
requirement (as opposed tosa local one) that the organisers of a procession, but not of
an assembly, have to motify the poliee df their intentions. The police will have the
power to impose conditions on the processian, and for the first time on an assembly,
both in advance and during the processiori or assembly. To impose such conditions,
the police must takes into considetation thé"bojcential “serious damage to property and
serious disruption to the life of the commuliity? to prevent disorder according to the
1936 Act; and the senior police officers must reasonably believe that purpose of the
persons organising | the—activity—1s—"the mtimidation= 0f others with a view to
compelling them not to do an act that they have right to do, or to do an act that they
have right not to do”.*®

This is/an Act aiming todaraway withithe @ammonmlaw offences of riot, rout,
unlawful assembly ‘and affray and ‘certain statutory offences relating to public order;
as well as to.control such activities.

The following words are ofiimportance in this'/Act.and need interpretation:

“the City of London” means the City as defined for the purposes of the Acts
relating to the City of London police;

13 Office of Public Sector Information, Part of The National Archives. (The UK Statue Law Database),
Public Order Act 1986 (c. 64)[Online], 15 October 2010. Available from: http://www:.statutelaw.gov.
uk/content.aspx? activeTextDocld =2236942
4 Card, Richard. Public Order- the new law (London : Butterworths, 1987), p. 57.
15 H

Ibid.
16 Section 12(1) and (b) and 14(1) (a).
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“the metropolitan police district” means that district as defined in section 76 of
the London Government Act 19637

“public assembly” means an assembly of 20 or more persons in a public place
which is wholly or partly open to the air;

“public place” means—

(a)any highway, or in Scotland any road within the meaning of the Roads
(Scotland) Act 1984'®, and

(b)any place to which at the materal-time the public or any section of the
public has access, on payiment-or otherwise, -as-of-right or by virtue of express or
implied permission;

“public procession’smeans a procession in a public place. Moreover, a public
places is defined of all roads, footpaths; subways and bridges (including toll bridges

or tunnels), other publig'rights of way-and municipal parks.

Advance notice of public progessions. . &

11. — (1)Written notice shall:be given in aceordance with this section of any proposal to hold a public
procession intended— Fert?

(a)to demonstrate support for or oppositiontfo t-he views or actions of any person or body of
persons, T

(b)to publicise a Cause-0i-caimpaigi-oF

(c)to mark or commemorate an event,
unless it is not reasonablypracticable to give any advance notice of the procession.

(2)Subsection (1) does not apply where thes procession is one commonly or customarily held
in the police area (or areas).in whichiit is proposed to be held.ar is a funeral procession organised by a
funeral director acting in the normal course of his business.

(3)The notice must specify the date when it is inténded to hold the proeession, the time when
it is intended to start i, its,proposed route, and the hame and address of the.person (or of one of the
persons) proposing to organise it.

(4)Notice must be delivered to a police station—

(a)in the police area in which it is proposed the procession will start, or

(b)where it is proposed the procession will start in Scotland and cross into England, in the first

police area in England on the proposed route.

171963 c. 33.
181984 c. 54.
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(5)If delivered not less than 6 clear days before the date when the procession is intended to be
held, the notice may be delivered by post by the recorded delivery service; but section 7 of the
Interpretation Act 1978" (under which a document sent by post is deemed to have been served when
posted and to have been delivered in the ordinary course of post) does not apply.

(6)If not delivered in accordance with subsection (5), the notice must be delivered by hand not
less than 6 clear days before the date when the procession is intended to be held or, if that is not
reasonably practicable, as soon as delivery is reasonably practicable.

(7)Where a public procession is held, each of the persons organising it is guilty of an offence
if—

(a)the requirements of this section as to notice‘have.net been satisfied, or

(b)the date when it is held, the-time when it starts, or Its route, differs from the date, time or
route specified in the notice.

(8)It is a defence for theraccused to prove that he did not know of, and neither suspected nor
had reason to suspect, the fallureto satisfy the requirements or (as the case may be) the difference of
date, time or route. .

(9)To the extent that an alleged: offence turns on a difference of date, time or route, it is a
defence for the accused to proveithat the difference arose from circumstances beyond his control or
from something done with the agreement of a police officer or by his direction.

(10)A person guilty of an offence under s'u':bsection (7) is liable on summary conviction to a

fine not exceeding level 3 on the standard scale.

This section.requires advanced written notice to be given to the police in case
of a public processiofi “intended to demonstrate support 0ot or opposition to the views
or action of a person er body, which is being held to publicise a cause or to mark or
commemorate an event uniess it is not. reasonably practicable to give any advance
notice of the procession.” Despitelsuch extendingldefinitions,f‘commercial gatherings,
and aimless events are excluded. However, one might question the necessity of the
requireiment \of aim, “as | any. procession has /the potential of, 'creating disruption
disregard of its purpose.

Processions as part of customs or cultural events and funeral processions are
exempted from the notice requirement as the police should already be informed and
therefore do not fall within the rational of the requirement. Should a notice is needed,
the organisers of the events or the processions must discuss with the police in advance

the arrangements for the conduct of the procession, which will alleviate or prevent

191978 ¢. 30.
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potential disorder. Details to be included in the notice such as date and beginning time
of the procession, possible route and name and address of the organiser will facilitate
the police and lead to the goal of preventing disorder. With the police being notice,
the police will be able to give warning of what should not be done and such will in
turn guaranteeing free speech in the rightful way. Even though details are needed,
some particulars such as the estimation of number are not needed. It is required that
the notice reach the police not less than six clear days before intended date of the
procession.

This section is not.a-permit requirement-as-it-does not allow the police to deny

permission to hold procession.™

Imposing conditiens on publi¢ processions.

12. — (1)If the senior police officer, having regard:'to the time or place at which and the circumstances
in which any public procession is being'held or is intended to be held and to its route or proposed route,
reasonably believes that— _

(a)it may result in serigus public disorder, serious damage to property or serious disruption to
the life of the community, or A

(b)the purpose of the persons organising :"it i§' the intimidation of others with a view to
compelling them not to do an act they have a right to do or.to do an act they have a right not to do,
he may give directions imposing on the persons organising or taking part in the procession such
conditions as appear to'him necessary to prevent such disorder, damage, disruption or intimidation,
including conditions as to the route of the procession or prohibiting it from entering any public place
specified in the directions.

(2)In subsection, (1) “the Senior police officer”.means—

(a)in relation te'a procession being held; orto a procession intended to be held in a case where
persons are assembling with a view to taking part in it, the most senior in rank of the police officers
present at'the scene; and

(b)in relation“to a procession intended to be held in‘a case where paragraph+(a) does not apply,
the chief officer of police.

(3)A direction given by a chief officer of police by virtue of subsection (2)(b) shall be given in
writing.

(4)A person who organises a public procession and knowingly fails to comply with a
condition imposed under this section is guilty of an offence, but it is a defence for him to prove that the
failure arose from circumstances beyond his control.

2 Smith, A.T.H. The offences against public order: including the public order act 1986, p. 132-133.
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(5)A person who takes part in a public procession and knowingly fails to comply with a
condition imposed under this section is guilty of an offence, but it is a defence for him to prove that the
failure arose from circumstances beyond his control.

(6)A person who incites another to commit an offence under subsection (5) is guilty of an
offence.

(7)A constable in uniform may arrest without warrant anyone he reasonably suspects is
committing an offence under subsection (4), (5) or (6).

(8)A person guilty of an offence under subsection (4) is liable on summary conviction to
imprisonment for a term not exceeding 3 months or a.fine not exceeding level 4 on the standard scale
or both.

(9)A person guilty of an offence under subsection (5) is liable on summary conviction to a
fine not exceeding level 3 on the standard scale!

(10)A person guilty of an offence/under subsection (6) Is liable on summary conviction to
imprisonment for a term not exceeding 3 months ora fine not exceeding level 4 on the standard scale
or both, notwithstanding section 45(3) of the Marégistrates’ Courts Act 1980 (inciter liable to same
penalty as incited).? x.

(11)In Scotland this section applies onljy_in relation to a procession being held, and to a

procession intended to be held in a case where persdﬁs'ére assembling with a view to taking part in it.

According to this section, the sen%io';f':officer have the power to impose
conditions on the proposed march if they ":réa"s‘o'nably believe that the march “may
result in serious public disorder; serious damage to property or serious disruption to
the life of the community, or alternatively that the purpose of person organising the
march is to intimidate others with the view to compelling them not to do an act they
have right to do, ér to-doan &ct) they have-a tight not to;do+* It is important to note
that the police have the power to impose conditions on coercive marches which will
not give, rise.to, disorder...Here .the coercion.is.considered.under this section. The
examples of such are the' encouragement of employees net to' work;-or force a local
councillor to vote differently. The conditions are virtually limitless as long as long
they are referable to purposes mentioned. The senior police are the one to make a
decision to impose conditions of this section while the march is in process, and
similarly whether they decide to act in advance in prevent the possible disorder or

not.?

211980 c. 43.
% bid., pp. 134-136.
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Prohibiting public processions.

13. —(2)If at any time the chief officer of police reasonably believes that, because of particular
circumstances existing in any district or part of a district, the powers under section 12 will not be
sufficient to prevent the holding of public processions in that district or part from resulting in serious
public disorder, he shall apply to the council of the district for an order prohibiting for such period not
exceeding 3 months as may be specified in the application the holding of all public processions (or of
any class of public procession so specified) in the district or part concerned.

(2)On receiving such an application, a council may with the consent of the Secretary of State
make an order either in the terms of the application.orwith such modifications as may be approved by
the Secretary of State.

(3)Subsection (1) does not apply-in the""City of London or the metropolitan police district.

(4)If at any time the Commissioner of Police for the City of London or the Commissioner of
Police of the Metropolis reasonably believes that, because of particular circumstances existing in his
police area or part of it, the'powers under section 12 will not be sufficient to prevent the holding of
public processions in that agea or part from I’ESlJJ.-I'ting in serious public disorder, he may with the
consent of the Secretary of State make an.order p'_r,ohibiting for such period not exceeding 3 months as
may be specified in the order'the holding ofiall pui)l_ic processions (or of any class of public procession
so specified) in the area or part.congerned: '

(5)An order made under this section may be revoked or varied by a subsequent order made in
the same way, that is, in accordance with subsectionﬂi)’:énd (2) or subsection (4), as the case may be.

(6)Any order under this section-shall, if not_fﬁa_(ie in writing, be recorded in writing as soon as
practicable after being made. 7

(7)A person who organises a public procession the holding of which he knows is prohibited by
virtue of an order under this section is guilty of an offence.

(8)A person who takes part in a public procession the holding of which he knows is prohibited
by virtue of an order under this Section.is.guilty of an‘offence,

(9)A person who [incites another to commit an ‘offence under subsection (8) is guilty of an
offence.

(10)Atconstable i uniform may| afrestiwithout/Warrant @nyone heyreasonably suspects is
committing an offence‘under subsection' (7), (8)'or (9).

(11)A person guilty of an offence under subsection (7) is liable on summary conviction to
imprisonment for a term not exceeding 3 months or a fine not exceeding level 4 on the standard scale
or both.

(12)A person guilty of an offence under subsection (8) is liable on summary conviction to a

fine not exceeding level 3 on the standard scale.
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(13)A person guilty of an offence under subsection (9) is liable on summary conviction to
imprisonment for a term not exceeding 3 months or a fine not exceeding level 4 on the standard scale

or both, notwithstanding section 45(3) of the Magistrates’ Courts Act 1980.%

This section allows the senior police officer to have the procession banned.
This can be done if the chief of the police reasonably believes that no conditions
imposed could prevent serious public diserder. In such case, the police should apply
to the district council for an order prohibiting«the holding of all public processions or
a specific class of processions for a pe__riod not.execeeding three months. It must be
noted that a ban against. specific maréh does not exist. Only a ban to classes of
marches or all marches_is*possible. Alsa proposal (o the effect of a specific power is
not acceptable as it weuld place the pblice in the situation where they would be
subject to allegations of political motivaﬁg?i and partially whenever they exercised the

power to seek a ban on a particular march’.—,24

Imposing conditions,on publib aésembliés-';. '
14. —(2)If the senior police officer, having regard fi;'fhe_time or place at which and the circumstances
in which any public assembly is being hetd-or is inteé_déa:to be held, reasonably believes that—

(a)it may result in serious public disorder, serious damage to property or serious disruption to
the life of the community,or

(b)the purpose-of the persons organising it is the intimidation of others with a view to
compelling them not to do an act they have a right to do, or to do an act they have a right not to do,
he may give directions impasing on the persons organising or taking part in the assembly such
conditions as to the placetat which the“assembly:may. bei(or~continue:to be) held, its maximum
duration, or the maximum*“number of persons who'may ‘constitute 'it,"as"appear to him necessary to
prevent such disorder, damage, disruption or intimidation.

(2)In subsection (1) “the senior police officer” means—

(@)in relation to an assembly being held, the most senior in rank of the police officers present
at the scene, and

(b)in relation to an assembly intended to be held, the chief officer of police.

(3)A direction given by a chief officer of police by virtue of subsection (2)(b) shall be given in

writing.

231980 c. 43.
?* Ibid., pp. 136-137.
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(4)A person who organises a public assembly and knowingly fails to comply with a condition
imposed under this section is guilty of an offence, but it is a defence for him to prove that the failure
arose from circumstances beyond his control.

(5)A person who takes part in a public assembly and knowingly fails to comply with a
condition imposed under this section is guilty of an offence, but it is a defence for him to prove that the
failure arose from circumstances beyond his control.

(6)A person who incites another to commit an offence under subsection (5) is guilty of an
offence.

(7)A constable in uniform may arrest witheut.warrant anyone he reasonably suspects is
committing an offence under subsection (4), (5) or (6).

(8)A person guilty of an offence under subsection (4) is liable on summary conviction to
imprisonment for a term not exceedings3 months or a fine not exceeding level 4 on the standard scale
or both.

(9)A person guilty‘of anfoffence under:su_bsection (5) is liable on summary conviction to a
fine not exceeding level 3 on the standard scale.

(10)A person guilty of an offence undexrrsubsection (6) is liable on summary conviction to
imprisonment for a term noiexceeding 3 months or a fine not exceeding level 4 on the standard scale

or both, notwithstanding section 45(3) of the Magist;r'at:és’ Courts Act 1980.

In short, the conditions ¢an be imﬁoSé’H when the senior police officer are
aware of the time or place and the circu:rﬁé't’a‘ihCes of that public assembly. Senior
police officer in this ¢ase is similar to those in the case of public procession. During
the assembly, the ternmirefers to the most senior ranking officers present at the scene.
If the assembly is intended to be held, the term refers to the chief constable or in
London the relevant Commissioner: Therefare; the conditions-may be imposed by the
senior police officer on the persons organising or taking part in the assembly as senior
officers..exist. both..before. and during the.assembly. .The imposition of conditions
therefore can'be either inwriting-or-orally."In case‘of'an assembly intended to be held,

the chief constable or Commissioner must give them in writing.?

#1980 c.43.
%6 Card, Richard. Public Order- the new law (London : Butterworths, 1987), p. 84.
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Prohibiting trespassory assemblies.
14A.%" —(1)If at any time the chief officer of police reasonably believes that an assembly is intended to
be held in any district at a place on land to which the public has no right of access or only a limited
right of access and that the assembly—

(a)is likely to be held without the permission of the occupier of the land or to conduct itself in
such a way as to exceed the limits of any permission of his or the limits of the public’s right of access,
and

(b)may result—

(i)in serious disruption to the life of the.community, or
(if)where the land, or a building or-monuiment on it, is of historical, architectural,
archaeological or scientific inibortance, in significant damage to the land, building or
monument,
he may apply to the council of the'district for aniorder prohibiting for a specified period the holding of
all trespassory assemblies.in the district.or a part_of__it, as specified.

(2)On receiving such'an application, a c(zy'ncil may—

(a)in England and Wales, with the consehlt of the Secretary of State make an order either in the
terms of the application or with such modificationll&_as may be approved by the Secretary of State; or

(b)in Scotland, make ah order'in the terms of the application.

(3)Subsection (1) does not apply-in-the Cit'jgpf,l__ondon or the metropolitan police district.

(4)If at any time the Commissioner of Poliéi;éif the City of London or the Commissioner of
Police of the Metropolis reasonably. betieves that anras_szejnbly is intended to be held at a place on land
to which the public has no'right of access or only a limited right of access in his police area and that the
assembly— , ]

(@)is likely to be held without the permission of the occupier of the land or to conduct itself in
such a way as to exceed the limits of any permission of his or the limits of the public’s right of access,
and

(b)may resulty=

(Nin serious disruption to.the life of the community, or
(iwhere'the.land; of. a building or ‘monument jofi' it, /is) of historical, architectural,
archaeological 'or sCientific importance, in‘significant damageto'the land, building or
monument,
he may with the consent of the Secretary of State make an order prohibiting for a specified period the
holding of all trespassory assemblies in the area or a part of it, as specified.

(5)An order prohibiting the holding of trespassory assemblies operates to prohibit any
assembly which—

(a)is held on land to which the public has no right of access or only a limited right of access,

and

21’3, 14A inserted (3.11.1994) by 1994 c. 33 ss. 70, 172(4)
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(b)takes place in the prohibited circumstances, that is to say, without the permission of the
occupier of the land or so as to exceed the limits of any permission of his or the limits of the public’s
right of access.

(6)No order under this section shall prohibit the holding of assemblies for a period exceeding
4 days or in an area exceeding an area represented by a circle with a radius of 5 miles from a specified
centre.

(7)An order made under this section may be revoked or varied by a subsequent order made in
the same way, that is, in accordance with subsection (1) and (2) or subsection (4), as the case may be.

(8)Any order under this section shall, if not made.in writing, be recorded in writing as soon as
practicable after being made.

(9)In this section and sections 14B and 14C—

“assembly” means an assembly of 20 or more persons;

“land” means land in the'open air;

“limited”, in relation to.a right of access by the public to land, means that their use of it is
restricted to use for a particular purpose (as'in the case of a highway or road) or is subject to other
restrictions; \

“occupier” means— : _

(a)in England and Wales, the person entitled to possession of the land by virtue of an estate or
interest held by him; or 2N

(b)in Scotland, the person lawfully entitled éﬁ%ﬁural possession of the land,
and in subsections (1) and (4) includes the person reé_sqr_iab,ly believed by the authority applying for or
making the order to be the occupier; 7

“public” includes a section of the public; and

“specified” means specified in an order under this section.

(10)In relation to Scotland, the references in subsection (1) above to a district and to the
council of the distriet shall be construed—

(a)as respects applications before 1st April 1996, as references to the area of a regional or
islands authority and to the authority in question; and

(k)as respects applicationston.and after that date, asyreferences toa lotal government area and
to the council for that'area.

(11)In relation to Wales, the references in subsection (1) above to a district and to the council
of the district shall be construed, as respects applications on and after 1st April 1996, as references to a

county or county borough and to the council for that county or county borough.

Similar to the conditions in public procession, the senior police officers are

under conditions in issuing the prevention of disorder, damage, or any disruption. The
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demonstrators and the likes can be ordered as to where they are allowed to assemble,
how long they are allowed to do so and how many could participate for instance.
Nevertheless, there is a limit to conditions that can be made as to ensure that
the prohibition are not virtually prohibit. Although there is a limit to it, some
conditions render it impossible to have an effective assembly or make the assembly
less effective. As the power is endowed upon senior police officer, they are an
important factor deciding the effectiveness of the procession. For example, the police
may limit the number of the participants as.they see fit. Such power is different from
the Public Order Act 1936.-Fhis is controversial-as-police involving in what can be
regarded as political decision;” which requires sensitivity in wielding it, can limit
freedom of assembly. Furthermore, some may not have faith and confidence in the

police to perform this-duty,?

Offences in connection with trespassory. assemblies and arrest therefore.
14B.% — (1)A person who'orgafises an assembly the holding of which he knows is prohibited by an
order under section 14A is guilty of an offence:. _ 7

(2)A person who takes part in-an assembI;/_j\X/hjgh he knows is prohibited by an order under
section 14A is guilty of an offence. “

(3)In England and Wales, a person who inéiféé another.to commit an offence under subsection
(2) is guilty of an offence.

(4)A constable In uniform may arrest without a warrant anyone he reasonably suspects to be
committing an offence under this section.

(5)A person guilty of an offence under subsection (1) is liable on summary conviction to
imprisonment for.a term not exceeding 3 months or«a fing not exceeding level 4 on the standard scale
or hoth.

(6)A person guilty of an offence ‘under subsection=(2) is liable on stimimary conviction to a
fine not @xceeding leveli3 on the standard scale.

(7)A person guilty of an offence under subsection (3) is liable on summary conviction to
imprisonment for a term not exceeding 3 months or a fine not exceeding level 4 on the standard scale
or both, notwithstanding section 45(3) of the Magistrates’ Courts Act 1980.%

(8)Subsection (3) above is without prejudice to the application of any principle of Scots Law

as respects art and part guilt to such incitement as is mentioned in that subsection.

2% Ibid., pp. 84-85.
293, 14B inserted (3.11.1994) by 1994 c. 33 ss. 70, 172(4)
%1980 c. 43.
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Stopping persons from proceeding to trespassory assemblies.
14c3 — (2)If a constable in uniform reasonably believes that a person is on his way to an assembly
within the area to which an order under section 14A applies which the constable reasonably believes is
likely to be an assembly which is prohibited by that order, he may, subject to subsection (2) below—

(a)stop that person, and

(b)direct him not to proceed in the direction of the assembly.

(2)The power conferred by subsection (1) may only be exercised within the area to which the
order applies.

(3)A person who fails to comply with a direction under subsection (1) which he knows has
been given to him is guilty of an.offence.

(4)A constable in uniform may-arrest without a warrant anyone he reasonably suspects to be
committing an offence under this.section.

(5)A person guilty of an"offenee under subsection (3) is liable on summary conviction to a

fine not exceeding level 3.on the standard scale.

The Criminal Justice and Public Order Act 1994 give the power to local
authority with the consent of the Secretary_gf__State to ban certain kinds of assembly in
case the assembly happens in the place that the public has no or limit rights of access.
Such areas include private land and buildilfng,' where the public is invited such as
monuments, meeting-foom, shop, entertainment centres and libraries. In doing so, the
chief constable musé’ reasonably believes that an assembly is “(a) a trespassory
assembly likely to be-held without the permission of the occupier or to exceed the
limit of his or her permission or the publi¢’s’ rights of access and (b) “may result in
serious disruption te the life of the community or, wherge the land or building or
monument on it'is historical, architeetural or scientific importance, may result in days
within‘an area of up te five miles’.* Again, the ban ‘covers all trespassory assemblies
and is not specific to certain assembly.

In conclusion, Article 11 of the ECHR confers a right to freedom of assembly
and association with the following overrides: national security or public safety,
prevention of disorder or crime, protection of health or morals, or protection of rights

and freedom of others. However, the article does not prevent an imposition of

313, 14C inserted (3.11.1994) by 1994 c. 33 ss. 70, 172(4)
%2 Alder, John. Constitutional and administrative law 7" ed., p. 432-433.
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restriction allowed by other laws on state authorities such as soldier, police and civil
servants. In general, freedom of assembly should be given high protection as it is
related to freedom of expression, particularly in terms of political related ones.*

One important aspect of this article is that everything is permitted unless
forbidden, particularly the Public Order Act that gives power to the police. It is ironic
that in holding a public meeting as meetings and procession must take place on land
with consent to the owner. As all land, which includes a public highway, is owned by
someone whether a private body or the stat€.~Trespass traditionally is not a criminal
offence. With the notion.of-aggravated-trespass-and-trespassory assembly, the police
have the power remove démonsttators from land with criminal penalties.*

Further legislation has been expanded to have a wider coverage to conclude
those such as anti-nuelear demonstration, hunt saboteurs; travellers, stalkers, football
hooligans, anti- war demonstrations, terrbrists and animal rights groups. Due to the
open nature of the law, @ne/might questidn-.-the legitimate causes for such legislation
to be drafted loosely to include such event. As a result, many arguments have risen

based on uncertainty, proportionality and diSfcr!mination.?'5

% 1bid., p. 430.
** Ibid., pp. 430-431.
% |bid., p.430.



CHAPTER IV
ANALYSIS

In this study, the objective is to study how people in the United Kingdom use
their rights and freedom of expression through the form of protest and to study how
the British laws define and limit the rights-and. freedom of political expression.
The main research question. is how the!balance between freedom of expression and
social order should be sustaingawithin democratic regime? The result will come from
the selected case study on _protesis and related English laws on protest. The sources
come from various referenee documents, __books, hansard, house of lords’ decisions
from selected case-lavwand  articles. Politircal theory will be used in explaining the
results of this study. 7

The protest of individuals:is.the usé of rights and freedom to expression, which
is part of the basic human rights threugh thé expression of opinions, needs and being-
part-of-society. Public assembly-and marchihg"'l';é one of the important ways of people
to express their opinion to-their-government. Freedom to protest and marching is the
freedom that has been-developed-from-giving-opinion-at-an individual level to the
collective level. They ate therefore an evolution of expressing citizens’ opinions. For
a state or a country to give rights and freedom to its citizen, the level of rights and
freedom given-is hinged upon, thessystem=ofrgovernments Democracy is the system
that gives freedom to' individuals‘the'most comparedto other systems.

Democracy is a term of wide and diverse=interpretations.“it varies depending
each thinker and philosopher. John.Stuart Mill particularly_emphasises.on the value of
freedom. Montesqgieu looks at the division of power John Locke and Rousseau
support citizen having power controlling their government. Nevertheless, the gist of
democracy is similar to all in that citizen is the most supreme part of the country, not
a person, an individual or a group of individuals. This is the reason democracy is
different from dictatorship.

Forms of democracy are derived from the Theory of the Social Contract,
which is the result of the thinking of Thomas Hobbes (1588-1679), John Locke (1632-
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1704) and Jean Jacques Rousseau (1712-1778). The core to the thinking is that: state
is formed because of human in other words human are the creator of state.” In creating
a human state, there must exist common certain commitment as if it is a contract
stating the intention of bond together and go through happiness and sadness together.
State and government is the result of such human coming together. State and
government is therefore a human contract and thus has to act accordingly with its
citizen’s intention as called “general wills” /by Rousseau. General wills mean that
wills of people are above ali and the government cannot violate that.

In the present world;-liberal democracy-is-the most widely used democratic
system. With the three Criteria-as“/Abraham Lincoln said, democracy is a governance
to achieve goal of being a"government of people by people and for people. The
ideology of true liberal democracy -lies. in participation, as it is a path toward
preserving the powei in/the ‘haned df people. Citizens not only elect their
representative, but also have'the power to rﬁ-ake a decision and plan policies directly
through the use of methods in making citizen the true owner of democracy. Some
important tools and methods are popular r'e'fe(endum, popular initiative and a recall.
The important principles or standard of d'-emlécracy can be summarised into four
components: firstly, popular sovereignty, which means the supreme power, lies with
people as they are the true-owner-of sovereignty. Fhereicre, people have the rights to
elect the government as well as drive them away. Second are principles of rights and
freedoms or government of law, not of men. Citizens are guarantee that the
government will not] infringe wpomn thein rights and ifreedomeor any doings that will
disturb rights and freedoms of its citizen. Third is the most Ssupreme principle of laws,
which _emphasises..on_the equality of all human. Everyone _shall receive equal
protection under law without discrimination. The last'is the majority-rule. Democracy
although is a system rooting in the voice of the majority, it is important to listen to the

minority and give them justice.

" Hobbes’ view is that the natural state of human is the fight for survival of selves. It is thus a human
instinct to be selfish and distrust to others. Each has one’s own rule that will be used in making
decision or making an argument with others. It is a natural state of chaos without any order or rule as a
constraint. In order to avoid such situation, people in the community must form a social contract to be
used in stopping one another and keeping rights of everyone through state. Those that infringe the
rights of other must be punished with the power of the state that all accepts. There exists a sovereign or
a person with the highest of power that people in the community accepts and follows as a
representative selected as an executive.
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When discussing such, the meaning of justice must be deliberated. This is
really important to lawyer as laws are made to create justice within the society.
However, what is justice? Is there justice that is universal? Often, justice is decided
upon one’s perception. While some is justice to us, it is not to the others. Still, if
justice is based on society as a whole, justice may be reached. This is such as to issue
a law to preserve peace and public interest. Every one must be under the same law.
Double standard and preferential treatment de not exist. If such were to be true, then
such justice is justifiable as well as the law being justice.

There are many mieaning of justice. David-Hume states that justice is a virtue
that does not naturally exist. However, it is a virtue from human creation, i.e. artificial
value. Aristotle views justice @as ' social viriue that is connected to personal
relationship. Virtue in‘justice will be effective only when humans relieve themselves
from force of selfishness. Justice can be divided into two categories: natural and
conventional justice. The former refers to o-.r-le that is universal and immutable to all
human without boundary. It can be discovei'ed'fby true reasoning of human. The latter,
on the other hand, follows laws, customs,éﬂspoms or such of society. Justice of this
type varies according to place, sttuation as V\'/-ellrlfés time and appropriateness.

To give justice to the minority requife"sThe principle of law, which allows the
principle of legal State-to—in-turn-explain-the principles and rule of law. State,
according to modern constitution, Is a legal state. That isa state acquiesce to be under
the control of law and the state itself is the one that enacts and allow itself to be
governed by it-The thinking, in legali state«is the thinking-of eitizens that have faith in
individualism.” And for State’s constitution, a state that can be a legal state must have
rules on.principles guaranteeing rights.and. freedoms of citizen, Some of these include
freedoms in one’s'own'body, in dssets, in properties, 'in making ‘€ontracts, in working
and in expression. In this respect, state is merely a servant of society that is strictly
control. It can be seen that for the state to respect freedoms of its citizen, it needs a
rule of law. As long as the state is strictly controlled and as long as law in used and
the stated is bided by it, with the thinking, the rules of law can exist. Rule of law is
derived from thinking on legal system. One of them is that of Aristotle stating that
good governance is not governance by people but by law. Governance by people is at

risk of chaos and governance through free will. On the other hand, governance by law
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will allow and bring about equality and liberty for if there is governance on the rule of
law principles, every one will be equal under legal framework and will have freedom
as there is no fear of misgovernance.

This thinking is therefore a basis to constitutionalism, which is a reflection of
the meaning of law and order. In England, Albert Venn Dicey (1835-1922), a
constitution lawyer, concluded that rule of law must consist of the following three
components: 1) the executive has not power to be used according to its will. This
means that there is a person accountable for'guilt.and punishment under criminal law
if there is an act that is guilty-and there-is a responding punitive measure according to
law. This shows a person’s rights-and freedoms will only be constrained by law. State
authority cannot misuse their power. 2) Every person is under the same law and the
same court. This means that everyone is under the same law equally without being
discriminated or biases due t@ his or hér status or duty. When there is a dispute
between two private pagties Or a private pa-.r-ty with a state authority, whether under
civil law, criminal law or others such administrative laws, only court of justice could
proceed with the case. The trial must be uriljiaged and free from sanction of any party.
3) General principles of constitutional faws '-arélf"result of general laws of the country.
That court is the one.that can proceed with the case on rights and freedom of private,
which brings about the-aceeptance-of the-rights-and-freedom.

It is the duty ofthe state to preserve social order; provide utilities and maintain
justice. Power of state or puissance publique refers to the laws being above its citizen.
State can use such pawer-overithem:; However, this“does miot mean that state can
unilaterally enferce 'the” laws according to its view because the state with liberal
democracy.is.a.legal state,.which.means that state is.under, the system of law and the
state’s institutions ‘as well as theit'power are las prescribed-by law:

In terms of government, rule of law is the method for all the state
administrators whether it is an election or a delegation according to and done under
law and constitution. Government under the rule of law that will create justice must
include the enactment of just laws. Rule of law is the government of country through
law and everyone is equal under law and is punishable once stepping over the line of
limit that the law has drawn. If such is to happen, one must go through trial from the

court of justice, which is free from bias, no matter who the dispute party is. Rule of
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law is an important principle of a legal state and is truly a root and basis of real
democracy.

With liberal democracy being in used for a long time, people are well aware
of their own rights and duty making them the true owner of sovereignty. This is
reflected through political and development participation. The expression of their
rights and wants, whether through political discussion and criticism at Hyde Park, or
through printed media presenting viewpoints free from government sanction, or the
assembly to show their power of citizen er.ctvil society in expressing a common
belief to the public are soime example ofit.

In England, protest and-assembly are normal. They are parts of the use of their
freedom of expression and«freedom of assembly and association. The demand for
rights can be seen even'as garly as 1219 in.the Magna Carta. According to the charter,
if the King was to tax the citizen for the p;urpose of publie spending, he must convene
the House of Commonsgin arder to ask for-.-their approval because at that time most
members of the House of Commons are the major tax payer. In exchange, this is the
opportunity for the members to reguest asSiétqnce, l.e. redress for grievance. In 1414,
the House began to consider themselves both trlh'e assenters and the petitioners. When
the House changed to comprise representatiVé of citizens,through election, petitioner
has therefore become- pari-of-basic-rights-of the citizens. Furthermore, the citizens
have rights to direct petition to the government, which can be done through a person
or a group of persons in writing or in person as in peaceful assembly. It must be
noticed that such rights of-citizens:bring about ‘other rights,and freedom such as free
speech and free press. Usually, government or the suppressing authority could not
limit freedom of assembly.or.marching for.any reason. outside that supported by law
and constitution. The “"government- must ‘not step into ‘the way: of.expressing the
citizens’ rights and freedom in order not to eliminate the medium in which citizens
could channel their thought and opinions through.

For example; in case of strike, once there is a strike, the laws allow for a
protest against the employers outside of the workplace, but do not allow them to
prohibit other non-participating employers from working or restrict their access. The
striker can persuade them but cannot prohibit them. Nevertheless, public assembly,

public demonstration or public procession inevitably results in effects. Despite the
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fact that they are parts of basic rights of the citizens, the nature of them involves a
number of people, social order and disturbance of rights of those not participating in
the event. The events are therefore not counted as an absolute right but a relative
right, which can be restricted by law.

Protest is one of the important mechanisms in democracy. As explained
earlier, people’s participation and expression is tantamount to the expression of needs
and opinions of the protestors. Protest, as an important tool in democracy, is partially
a mechanism that drives the needs of people‘threugh the assembly of individuals.
Public assembly and public-procession’ are impeoitant tools used in communicating
political opinions to the society as well as putting pressure to the government.
Freedom to assembly is therefore an important freedom to political expression. This is
similar to the thinking'on civil,society-and civil disobedience that individuals with the
common wants and commgon goals comé together to express their powers and their
needs and channel them goward the public, pérticular to the state authority in order for
them to respond to their requests: ‘Such is a participation in form of people and
political participation. In the United Kingdo'mg protest is deeply rooted in its political
culture. Many of them were of menumental ;imrii'act that changes the course of history.
People power is a potent force, whether at a national or a.local level, whether to do
with political causes-er-singie-issues;~whether—in-support of striking workers or
bereaved families, or i opposition to globalisation, or the waging of unjustified wars.
All of these lies in the basic nature of protest: the solidarity of people standing
together that can drawcattentian ofithe state to listen themmthrough their expressions,
which is a protest.

The right of people.to.engage in activities-like these must-be balanced against
the rights and freedom ofiother citizens:Inthe United Kingdom, freedom of assembly
only exists as a negative right. When people gather together, they are not necessarily
breaking the law, but the law does not give them any positive right of assembly. The
law regulates where people can meet together, what assemblies are allowed and who
may participate. There is no such place with fully unrestricted rights to access or
protest. Thus all land is subjected to legal restrictions on freedom of assembly. Due to
the nature of the assembly or the procession and depending on the authorities, the

event could be banned. The authorities may ban or impose conditions on the event.
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Some can be illegal, such as trespassory assemblies. Furthermore, not all people are
allowed to participate in the assembly although it is lawful. Conditions such as bail
and the membership to army may restrict such participation. The people who do
attend cannot necessarily act as they wish.*

It may be true that people can assembly together, however once in the society
as long as there have been governments; there have been rules to restrict protest and
dissent. Over the centuries the law of the United Kingdom has gone through
development, adapting to the prevailing atiitudes.and concerns of the governments
and courts of the day. This-dynamic pracess ieflecis-the struggle that lies at the heart
of public order law—the naiural tension between the amount of freedom people
demand as demonstrators«and ~the amount of restriction the electors or the
representatives permit” thes Parliament to Impose. For centuries, legislators have
resisted the notion of#positive righis iﬁ the field of public protest and political
expression. In general, #it c¢an be said thét citizens can do anything that is not
prohibited by law. It therefore cannot be said that people have a positive right to
assemble or to protest. It is anly atlowed aS"jor‘lg as It does not cause inconvenience to
anyone. :

One important shift to such stance is the incorporation into domestic law of
the European Conventien-en-Human-Rights (ECHR)-1n-October 2000. In regard to
political protest, four key areas are affected: right to peaceful assembly in Article 11,
right to freedom of expression in Article 10, right to freedom of thought, conscience
and religion infArticle 9 and right to respect:for private-and family life in Article 8.

Although, freedom of assembly is crucial to democracy, the purposes of any
meeting. or, procession need not be democratic. Demonstration may.annoy or offend
people opposed tothe ‘ideas or claims promoted; still the-participant-must be able to
hold such demonstration.? Formal recognition of civil and political rights is not
enough. It is essential that any restriction or all rights recognised by the European
Convention be closely scrutinised. The two instruments set out a strict three-part test:

1. “Any restriction on civil and political rights must be ‘prescribed by law

! Klug, Francesca, Starmer, Keir and Weir, Stuart. The three pillars of liberty: political rights and
freedom in the United Kingdom (London: Routledge, 1996), pp. 185-186.
? 1bid., pp. 186-187.
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2. The restriction must be justifies by one of the aims under the International

Covenant or European Convention.

3. The restriction must be shown to be ‘necessary in a democratic society’.

The prohibition or break-up of a procession or meeting can only be
justified when milder measures, such as imposing conditions, would be
insufficient

But where it is not practicable for @ demonstration to proceed peacefully, it
can be banned. A state can evefLampese a ‘blanket’ ban covering more
than one demonstration.

However, a state_musi-Consider the effect of a blanket ban covering more
than one demonstration.

The rights 0T passers:by must be taken into account, but it is the state’s
duty to upheld theirrights and;safeguard freedom of assembly.

An obligation‘on Organisers ofr’rm-.érches or meetings to give information to
the police and/ar seek authorisation for their activity does not necessarily
infringe the right to freedom Of'ia§sembly — so long as its purpose is to
enable the state either to pre\/-e,nt'lf"-non-peaceful assemblies or to take
positive steps to ensure that peaééfoaSsemblies are not disrupted.
Freedom of-assembiy-is-so-important that-punishing an individual simply
for participating in an assembly cannot be justified, unless he or she
personally commits a reprehensible ace: an individual’s failure to

disassogiatehimself or herself fronysuch acts isnot:enough”

It is important that the Convention does not give a trump card to political

protest,..especially .when concerns over. safety and_security. are.‘0f prime concern.

Despite the positive'promise of the'Human'Rights Act 1998 (HRA).the courts have

been slow in practice to increase the scope of rights available to protestors. On the

other hand, parliament has been quick to hand out new statutory powers. The
Terrorism Act 2000, the Criminal Justice and Police Act 2001, the Anti-terrorism,

Crime and Security Act 2001 and the Criminal Justice Act 2003 give more power to

the power in preventing the free movement of protestors and other members of the

public, and the free expression of political protest.

* Ibid., pp. 187-188.
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In principle, the basis of protest according to the British law is that protest is
allowed without the use of violence and does not cause damage to assets of other as
well as does not obstruct others in wielding their rights. The important point is if there
is a use of force or violence, it is a violation of law and therefore the users of force or
violence can be prosecuted. Public assembly with an intention to create breach of
peace is illegal. However, public assembly in private place is not except that there is
an effect on peace in the public place. If thesroad or street used for demonstration is
public, it could be a tort of trespass to the autherity.taking care of that road or street.

For general protest;-¢citizens can stage-a-protest anywhere except some that
laws prescribe as protected area.that is not allowed as a location of protest. These
locations are such as military camp, army base and nuclear power plant. In 2005 and
2006, the English parltament enacted the Serious Organised Crime and Police Act.
Both of which increaseg'a number of Iocétions not allowed to be protest at. Most of
which are the offices of political and nationa-l security Institutes such as the residence
of the prime minister at D@wning street, Westminster City Council, the parliament at
the Big Ben, headquarter of the*Security: Service, as known as MI5, and the
headquarter of the Secret Intelligence Servidé, ai’é known as MI6. No one could stage a
protest at these locations. If one were to do' so, immediate-prosecution would ensure.
Before the applicaticn—of-both—legai-acis—in-2005-and 2006, the police cannot
prosecute those trespassing into those locations If they are involved in the criminal
acts related to that location such as the damage of properties or the refusal to the
police request to leave the locationsAnother:point of the, Serious Organised Crime and
Police Act is on the protest in the Tmportant locations in London. The Acts allow the
Commissioner .of Police for the City of Landon’to impose conditions restricting the
rights to\protest within‘the 'diameter of-one kilometre from the House of Parliament,
which covers Whitehall, the areas of many government office building, Downing
Street, the building of the Scotland Yard. However, the area does not include
Trafalgar Square; one of the most frequently used location for protest. Regardless of
the change, the basis of the Act is still intact. That is the protestors must not use
violence or damage properties and does not prohibit others from using their rights.

Initially, there is no direct rule relating to meetings and processions. However,

as they necessarily involve the use of road, the 1835 Highway Act is therefore related
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to rights to assemblies and processions. The Act states that citizens have rights to
passing and re-passing but not of standing still or blocking its use.

As laws are developed to specifically deal with assemblies, a number of laws,
which includes those such as that relate to assemblies, are incorporated into laws
relating public order, which is now in form of Public Order Act. Public Order Act
deals with public safety, order within society, protection of health and rights and
freedom of the third persons within the wicinities of the public place used in
assemblies. The Act therefore is (1) to secure _peaceful assembly and (2) to be a
guideline and method foi-public assembly-in-order to minimise the effect on the
citizens not participating in the-event or the citizens with contrary point of view.

Public Order "Act .eonsiders marches as processions and all other static
demonstrations as assemblies, Concised: definition of procession is people moving
together along a route JAccording to the Act, there Is no number requirement for such
act to be considered a procession. Even a feW people going to a Town Hall to hand in
a petition will be a procession. The Act giVes-the police a lot of power to handle and
control processions. The organisers of pr'o'ce:ssions inform the police in form of a
notice beforehand so that the poilice gain cbntfol over the procession, which can be
done through the imposition of conditions or even.the ban of the procession. Not
complying with the conditions-is-a-criminal-ofience: ihe notice requested must be
given in advanced if it demonstrates support for or opposition to the views or actions
of any group, publicise a cause or campaign and mark or commemorate an event.
Included in the-notice,which musttbe dn‘weriting, | isithe"date,and beginning time of the
procession, the proposed route and the name and address of the organiser. The notice
must be.delivered six day.in advance.or. as.soon‘as possible.in case.of short-planned
event.

Nevertheless, there is not guarantee that the police will allow the event to take
place. With the increased power of the police especially the ability to impose
conditions and the ability to ban the event, many are sceptical feeling toward the
police as they are should not have the rights to such power, with is quasi-political in
nature. The Public Order Act says that conditions can be imposed only if the senior
officer reasonably believes that the procession may result in serious public disorder;

or serious damage to property; or serious disruption to the life of the community.
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Moreover, the senior officer may also impose conditions if he or she reasonably
believes that the purpose of the organisers is to intimidate others 'with a view to
compelling them not to do an act they have a right to do, or to do an act they have a
right not to do'. The conditions must be ones that the officer believes are necessary to
prevent disorder, damage, disruption or intimidation.

In addition to the public order powers that the police have to control
processions and assemblies, the police alse have powers to control crowds and
members of the public that can be used i resiricting protest. In certain situation, the
police can stop and searchi-protestors. The grounds-forthe search must be specified. If
there is an authorisation, any.peliee in uniform may stop and search any pedestrian as
well as their belongings and wvehicles. The police do not need to have reasonable
suspicion that the person is in‘fact carrying offensive weapons before stopping and
searching under these powers. ‘

In conclusion, legalsassembly thatr the law allows must conform to the
following: :

Advance Notice

Advance notice to the police must bé-gi\li'en if the procession is intended for:

- Demonstrating support for o'rror‘pp()sitioning to the views or actions of
any group:

- Publicising a cause or campaign.

- Marking or commemorating an event.

Notice need not:begivenifiitiisinotreasonably-practicable to do so in advance.

If notice is required, it must be in' writing and must include:

-, The date of.the.procession.

- | Theitime it willstart:

- The proposed route.

- The name and the address of the organiser.
The written notice must be delivered to a police station in the area where the
procession is planned to start, either by hand or by recorded delivery six clear days in
advance. The organiser commits an offence if:

- Notice was not given as required.

- The date, starting time or route differs from that given on the notice.
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Police Conditions on Marches
The police have extensive powers to impose conditions on marches, and even
to ban them. In advance, the Chief Constable or the Metropolitan Police
Commissioner in London can impose conditions relating to the route, number of
marchers, types of banners or duration, or restrict entry to a public place. These
conditions must be in writing. After the procession has begun the most senior officer
on the spot can impose similar conditions, which do not have to be in writing. The
Public Order Act allows for conditions te e _imposed only if the senior officer
reasonably believes that the procession may resuli-in:
- Serious public.disorder; or
- Serious damage o property; or
- Serious'disruptionito the life of the community.
The senior polige officer at the scéne has the power to impose conditions but
only if he or she reasonably believes that:
- The conditions are necessary to prevent serious public disorder, serious
damage to property or serioU'é disruption to the life of the community,
o ;
- The purpose of the person orgahiSing the assembly it is to intimidate
others.
The only conditions may be imposed on a public assembly under POA are on:
- Location of the assembly,
- Maximum number ef people-participating imthe:assembly,
- Maximum duration of the assembly
Note.also that although.the police have.power.to impase conditions, there is no
power to ban a publictassembly altogether. Therefore' if-.the conditions are so strict
that they in effect prohibit the assembly from taking effect in any meaningful way, it
may be that they amount to a ban and are unlawful. An attempt by the police to
impose excessively strict conditions may also be a breach of the protesters rights to
assembly under Article 11 of the Convention.
Any meeting of two or more people that is wholly or partly in the open air is a
‘public assembly’ and subject to conditions imposed by the police under the Public

Order Act. If such a meeting is attended by 20 or more people and held on land
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without the owner's permission it may be a trespassory assembly and could be subject
to a banning order. Organisers should be aware that plain clothes police officers might
attend political meetings without authority for the purpose of collecting information.
Therefore, it can be said that people have rights to participate in lawful and
peaceful protest. Violence is on the other hand prohibited. The English law gives
rights to people in expressing what they want within the legal framework that will
preserve social orders. There is ne limit in speaking, publishing or giving opinions
and there should be no interference from amy-authority to do so such as at speaking
Corner in Hyde Park. As.allowed publie space; citizens have all the rights and all the
freedom to expressing themselves: However, outside ot the allowed area, the activities
cannot be performed. In publie space, all have equal rights and freedom under the
same law and the same cotrts Any.doing that will bring about disorder and public
nuisance is not allowed: In regard to protést, protest and assembly can be done but the
police or the authority must be informed Beforehand in order that there will be a
protection and a control allowing the proteét o proceed in peace and does not disturb
others’ day-to-day activities, The faws are ﬂjerg for people in the society to follow the
same rules and expression withowut exceptioh, It is important that the laws are able to
create an appropriate balance within rightS‘ and freedom of expression with the
boundary to protect and-centrel-the-infringement-of rights and freedom of others and
the public. Nevertheless, even though rights and freedoms are natural rights of human,
state and state power are a created abstract based on the power of citizens electing
their representatives|to be~anuexecutive sovereign. | Besides<electing a sovereign to
manage and control the"society, the Taw must be initiated and shaped by all and at the
same time,.be followed, and respect hy all withaut any exception:” Thus, every state
must be a legal state'and conferm te the-rule of law in governing-a soclety. Law is not
justice; rather it is a tool for justice. Law enforcement must be for the purpose of
preserving justice and should not limit itself within the realm of law but should extend
itself to cover moral, fact and reasoning. Laws are wills or general wills. Power is
moral or moral is power. If laws are the needs of the authority, then legal state is
wills. If laws are general wills of all citizens, then laws are also general wills in the
democratic system that hold sovereign as possession of all citizens, i.e. souverait

populaire.
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General wills or common wills of the whole country’s citizens are accepted
principles in the countries with liberal democracy and accepted by the theory of
sovereignty through the representative system. If the government issues a new law or
amends a law that is not right, it is a good thing because the law is the general wills.
Due to the representative system, laws are more certain as they are through the
deliberation process of the representatives, whose duties is to preserve the interests of
the citizens and represent their comman wills, For this reason, laws within liberal
democratic system are tools to maintain justice ofthe society through the attempt to
compromise the needs and-the general wills-of-the citizens without limiting their
rights and freedom under intemational basic human rights.

It thus can prove_true’ the ‘hypothesis that social orders prioritise rights.
However, it must be under the condition that laws are dynamic and responds to the era
and the changing gengral wills while méintaining justice to all. Laws are tools for
justice giving rights and frgedom to every-individuals. They are not tools for the
authority to limit rights and freedom- as pedple'are state and state is people except that
people are willing to limit their rights so"tha:t all can live harmoniously with each

other.

Suggestions

1. The study on rights to protest in the UK is the study on the Public Order Act,
which contains rules on public assemblies and public processions. In staging
an assembly oria processian; the police, mustbe «charge in order to maintain
public order. Public Order Act is therefore an example of an act that takes into
consideration political.expression .as, used-in.channeling_their thoughts to the
authority. This"study should ©e of'interests to ‘those interested in right to
protest as given in form of writing.

2. Should ASEAN to become similar to the European Union, the member states
should have common understanding of rights and freedom, especially basic
human rights. This study is an example of the use of basic human rights in
discussing the boundary as well as how rights and freedom should be. Rights
to protest are one indicator of how a democratic country allow for or limit the

rights of its citizen. In becoming part of a supranational community, it is
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necessary that the member state has stability in economy, society and politics.
Basic human rights are one that should not be neglected. ASEAN could never
become a supranational organisation, should the member state not adjusting
itself to common rights and freedom. Political participation is part of this
development and thus should be given importance. This study should be
beneficial to the study of rights and freedom of people in which there is an
interaction between state
. Although the study hts to protests, rights and freedom

to other expression. is study can serve as a basis for
the study of suc N De generated.
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APPENDIX A

HUMAN RIGHT ACT 1998

On 2 October 2000, the Human Rights Act 1998 came into full force in the United Kingdom.
PART I
THE CONVENTION
RIGHTS ANDEREEDOM
ARTICLE 2 RIGHT TO LIFE
1. Everyone’s right toslife shall‘be protected by law. No one shall be deprived of his life
intentionally save in.the execution of.a sentence of a court following his conviction of a crime
for which this penalty is provided by law.
2. Deprivation of lifesshall'not be regarded as inflicted in contravention of this Article when it
results from the use of forge which is o rllnorJé than absolutely necessary:
(a)in defence of any person fron{._h__r_]la,\_tvful violence;
(b)in order to effect a !awful arrfie,{st_r or to prevent the escape of a person lawfully
detained; . i i

(c)in action IanuIIy taken for the purpose of quelling a riot or insurrection.

o el

ARTICLE 3 PROHIBITICN-CETURTURE
No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

ARTICLE 4 PROHIBITION OF SLAVERY AND,FORCED LABOUR
1. No one shall e held in slavery or servitude:
2. No one shall be required to perform forced or compulsory labour.
3. For the purpose of this Article the term “forced or€émpulsory labour’*shall not include:
(a)any: work required ita be [done in the ordinary course of“detention imposed
according to the provisions of Article 5 of this Convention or during conditional release from
such detention;
(b)any service of a military character or, in case of conscientious objectors in
countries where they are recognised, service exacted instead of compulsory military service;
(c)any service exacted in case of an emergency or calamity threatening the life or
well-being of the community;

(d)any work or service which forms part of normal civic obligations.
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ARTICLES5RIGHT TO LIBERTY AND SECURITY

1.

Everyone has the right to liberty and security of person. No one shall be deprived of his liberty
save in the following cases and in accordance with a procedure prescribed by law:

(a)the lawful detention of a person after conviction by a competent court;

(b)the lawful arrest or detention of a person for non-compliance with the lawful order
of a court or in order to secure the fulfilment of any obligation prescribed by law;

(c)the lawful arrest or detention of a person effected for the purpose of bringing him
before the competent legal authority on reasonable suspicion of having committed an offence
or when it is reasonably considered necessarysto prevent his committing an offence or fleeing
after having done so;

(d)the detention of a minor by""|avvful order for the purpose of educational supervision
or his lawful detention forthe purpose of bringing him before the competent legal authority;

(e)the lawful detention of persons for the prevention of the spreading of infectious
diseases, of persons of unsound/mind, al_coholics or drug addicts or vagrants;

(Hthe lawful arrest or detention g?f a person to prevent his effecting an unauthorised
entry into the country or of a -person a’Igainst whom action is being taken with a view to
deportation or extradition. _

Everyone who is arrested shalf be informed promptly, in a language which he understands, of
the reasons for his arrest and of-any chargéf';gajnst him.

Everyone arrested or detained in accordan-"gétti\-iith the provisions of paragraph 1(c) of this
Article shall be brought promptly before a ;udg@_ or other officer authorised by law to exercise
judicial power and shall be entitled to trial Within a reasonable time or to release pending trial.
Release may bé conditioned by guarantees to appear for trial.

Everyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings by which the lawfulness of his detention shall be decided speedily by a court and
his release ordered.if the.detention is not lawful.

Everyone wha.has beengthe victim ofiarrest or detention in contravention of the provisions of
this Article'shall have an enforceable right to compensation.

ARTICLE 6 RIGHTTO AFAIR TRAIL

1.

In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent
and impartial tribunal established by law. Judgment shall be pronounced publicly but the press
and public may be excluded from all or part of the trial in the interest of morals, public order
or national security in a democratic society, where the interests of juveniles or the protection
of the private life of the parties so require, or to the extent strictly necessary in the opinion of

the court in special circumstances where publicity would prejudice the interests of justice.
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Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.
Everyone charged with a criminal offence has the following minimum rights:

(a)to be informed promptly, in a language which he understands and in detail, of the
nature and cause of the accusation against him;

(b)to have adequate time and facilities for the preparation of his defence;

(c)to defend himself in person or through legal assistance of his own choosing or, if
he has not sufficient means to pay for legal'assistance, to be given it free when the interests of
justice so require;

(d)to examine.or have examined witnesses.against him and to obtain the attendance
and examination of Witnesses on his behalf under the same conditions as witnesses against
him;

(e)to have the iree assistance of an interpreter if he cannot understand or speak the

language used in court.

ARTICLE 7 NO PUNISHMENT WITHOUT EAW

1.

No one shall be held guilty of any: crimir';al offence on account of any act or omission which
did not constitute a criminal offence under national or international law at the time when it
was committed. Nor shall'a heavier penalty"’be imposed than the one that was applicable at the
time the criminal offence was'.committed. 2

This Article shall not prejudice-the trial and_--;‘:}un_:ish,ment of any person for any act or omission
which, at the time when it was committed, Was criminal according to the general principles of

law recognised by civilised nations.

ARTICLE 8 RIGHT TO RESPECT FOR PRIVATE AND FAMILY LIFE

1.

Everyone..has the, right " to .respect. for .his. private and family life, his home and his
correspondence!

There shallbe no interference by a.public authority with the exercise of this right except such
as isin" accordance with the law and) is necessary in @ democratic <ocietyfin the interests of
national security, public safety'or-the economic well-being-of the coeuntry; for the prevention
of disorder or crime, for the protection of health or morals, or for the protection of the rights

and freedoms of others.

ARTICLE 9 FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION

1.

Everyone has the right to freedom of thought, conscience and religion; this right includes
freedom to change his religion or belief and freedom, either alone or in community with
others and in public or private, to manifest his religion or belief, in worship, teaching, practice

and observance.
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Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are
prescribed by law and are necessary in a democratic society in the interests of public safety,
for the protection of public order, health or morals, or for the protection of the rights and

freedoms of others.

ARTICLE 10 FREEDOM OF EXPRESSION

1.

Everyone has the right to freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas without interference by public
authority and regardless of frontiers. This Ariicle shall not prevent States from requiring the
licensing of broadcasting, television or cinema-enterprises.

The exercise of these freedoms; since it carries With it duties and responsibilities, may be
subject to such formalities;"conditions, restrictions or penalties as are prescribed by law and
are necessary in a‘demoeratie society, In the interests of national security, territorial integrity
or public safety, forthe prevention of disor_der or crime, for the protection of health or morals,
for the protection of the reputation orfights of others, for preventing the disclosure of
information received in confidence,l or f-(l)r maintaining the authority and impartiality of the

judiciary.

ARTICLE 11 FREEDOM OF ASSEMBLY ANDASSOCIATION

1

Everyone has the right to freedom of peacé_fui”éssembly and to freedom of association with
others, including the right to form and to joir;_ug.de_unions for the protection of his interests.

No restrictions shall be placed on the exercise of these rights other than such as are prescribed
by law and are nre(:essary in a democratic society in the intereéts of national security or public
safety, for the prevention of disorder or crime, for the protection of health or morals or for the
protection of the rights and freedoms of others. This Article shall not prevent the imposition of
lawful restrictions.on the exercise, of these rights. by members.of the armed forces, of the

police or of theadministration of the State.

ARTICLE 12RIGHT TOIMARRY

Men and women of marriageable age have the rightto marry-and to found-a family, according

to the national laws governing the exercise of this right.

ARTICLE 14 PROHIBITION OF DISCRIMINATION

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without

discrimination on any ground such as sex, race, colour, language, religion, political or other opinion,

national or social origin, association with a national minority, property, birth or other status.
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ARTICLE 16 RESTRITIONS ON POLITICAL ACTIVITY OF ALIENS
Nothing in Articles 10, 11 and 14 shall be regarded as preventing the High Contracting Parties
from imposing restrictions on the political activity of aliens.

ARTICLE 17 PROHIBITION OF ABUSE OF RIGHTS
Nothing in this Convention may be interpreted as implying for any State, group or person any
right to engage in any activity or perform any act aimed at the destruction of any of the rights and

freedoms set forth herein or at their limitation to a greater extent than is provided for in the Convention.

ARTICLE 18 LIMITATION ON USE OF RESTRICTIONS ON RIGHTS
The restrictions permitted under this Convention to the said rights and freedoms shall not be

applied for any purpose other than.thosefor which they have been prescribed.

PART I
THE FIRST PROTOCOL
ARTICLE 1 PROTECTION OFPROPERT Y _

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one
shall be deprived of his possessions except'in the p’uﬁl-ic interest and subject to the conditions provided
for by law and by the general principles-of internatior-'i_él -:té-\'i/v.

The preceding provisions shallnot, however—*-,,__.li]_:any way impair the right of a State to enforce
such laws as it deems necessary to control the use ofrproperty in accardance with the general interest or

to secure the payment of faxes or other contributions or penalties.

ARTICLE 2 RIGHT TO EDUCATION

No persongsshall, be denied the right.to. education. In,the exercise. of any functions which it
assumes in relation ito education @nd ta teaching, the State shall respect the right of parents to ensure
such education and‘teaching in conformity with their own religious and philosophical convictions.

ARTICLE 3'RIGHT*TO FREE ELECTIONS
The High Contracting Parties undertake to hold free elections at reasonable intervals by secret
ballot, under conditions which will ensure the free expression of the opinion of the people in the choice

of the legislature
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APPENDIX B

Austin (FC) & another v Commissioner of Police of the Metropolis
House of Lords opinions for the Judgment in the cause
Austin (FC) (Appellant) & another v Commissioner of Police of the Metropolis (Respondent)
On Wednesday 28 January 2009
[2009] UKHL 5 (appeal from:[2007] EWCA Civ 989)

LORD HOPE OF CRAIGHEAD
My Lords,

The appellant submits that itis plain that she was deprived of her right to liberty. She says that
the reason why the gordon was put in pra}ée and kept there for so long is irrelevant. If she is
right, she must succeed in'this appeal. I—f she is wrong, the judge's findings are against her.
They show conclusively thatithe sole purﬁlmse of the cordon was to maintain public order, that
it was proportionate ta that need-and that those within the cordon were not deprived of their

#

freedom of movement arbitrarily: s

The facts - ey

3. On 1 May 2001 at-about 2 pm a crowd ofr demonstrators marched into Oxford Circus from
Regent Street Solith. They were joined later by others who éntered the Circus, or tried to enter
it, from all directions. By the end of the afternoon some 3,000 people were within the Circus
and several thousands more were gathered outside in the streets that lead into it. The appellant
was among those who Wwent.to.Oxford Circus as part of the crowd.to demonstrate, but she was
not one of the.arganisers. She was prevented fram leaving the area by the police cordon for
about seven hours. On 29 April 2002 she brought a claim for damages against the respondent
for falsesimprisonmentyand*farybreach! of her right, underarticle 5(%) @f the Convention to
liberty” The case went to trial"before Tugendhat J*who, having analysed-the evidence with
great care and attention to detail, dismissed her claims:[2005] EWHC 480 (QB); [2005]
HRLR 647. What follows are a much abbreviated summary of his account of the event.

4. 1 May 2001, May Day, was not a public holiday in England. Nevertheless the police had been
expecting demonstrations. On three previous occasions within the past two years, when the
theme had been protests against capitalism and globalisation, they had resulted in very serious
breakdowns in public order. The officers in charge of policing on this occasion were the most
experienced public order officers in England. They feared that a breakdown in public order

would be repeated in 2001. About 6,000 police officers were deployed on the streets of
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London. This was about as large a number as had ever been so deployed. The Special Branch
assessment was that there would be about 500 to 1,000 hard core demonstrators looking for
confrontation, disorder and violence. The organisers had deliberately given no notice to the
police of their intentions. They had refused to co-operate with them in any way at all. Their
literature included incitement to looting and violence, multiple protests to avoid the police and
the encouragement of secrecy. Their publicity material had led the police to expect a gathering
on Oxford Circus at 4 pm. But no warning was given of any march or procession or of the
route which the demonstrators might take: The arrival there of such a large procession at 2
pm, when the area was already busy with/shoppeis and traffic, took the police by surprise and
led them to respond as.they did. They decided“that, if they were to prevent violence and the
risk of injury to persons and damage"io property, they had no alternative but to impose an
absolute cordon round the-entire crowd that had gathered there.

The imposition of'the cordonshad not been decided upon in"advance. Things might have been
different if the crowd had built,up graduall_y. As it was, the police decided that if they did not
take control of the crowd when it arrived‘t:ﬁe opportunity to do this might not recur. Their aim
was to establish contral over it prior(to a'_nd during a planned dispersal. It was not possible to
impose the cordon witheut including thé,,._appellant in it because she was standing not on a
pavement at the perimeter of the Circus but on the roadway. It took about 5 to 10 minutes to
put in place a loose cordon, and about 20 t025 minutes to put in place a full cordon. The full
cordon was effectively in place-by about ZQO’pm Five minutes later, at 2.25 pm, a senior
officer started to plan for the start of a con_t“r_ol[gd,dispersal. At 2.45 pm he had reached the
point where he expected the release to starf within about.an hour. On a number of occasions
the order was given to start controlled release but it had to be suspended because of the
conduct of protesters either inside or outside the contained area. At 4 pm the crowd were told
that they were being contained to prevent a breach of the peace and that they would be
released in- due course. by a prescribed, exit.” They were.asked to_be patient. The judge was
satisfied that|the ‘police’|had |no_intention: of holding the demanstrators longer than was
necessary.“The object was not to_hold the crowd for any reason other than to carry out a
controlled release &s soonas‘itWas practicable’and-safeito do so«1n thaevent the dispersal was
not completed until*9:30 pm.

The delay in the dispersal was substantially contributed to by the attitude of the crowd within
the cordon which was not co-operating with the police. While about 60% remained calm about
40% were actively hostile, pushing and throwing missiles. Those who were not pushing or
throwing missiles were not dissociating themselves from the minority who were. Some
members of the crowd were very violent. They broke up paving slabs and threw the debris at
the police. The crowd did nothing to help the police when they entered the cordon to arrest a
suspect. It was a dynamic, chaotic and confusing situation. It was made all the more difficult

by the fact that there were a large number of protesters in the immediate vicinity outside the
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cordon. They were engaged in the same quest for Oxford Circus that had driven the original
crowd there at 2 pm and were refusing to accept control by the police.

The judge held that it was not practicable for the police to release the crowd earlier than they
did. For them to have done so earlier would have been a complete abnegation of their duty to
prevent a breach of the peace and to protect members of the crowd and third parties, including
the police, from serious injury. The policy that was communicated to police officers was that
they should seek to identify and release those who obviously had nothing to do with the
demonstration but were caught up in the/cordon because they had just happened to be in
Oxford Circus. This was subject to their discretion to release individual demonstrators. Up to
about 400 individuals.were released individually. Seme of them were bystanders who had
been caught up in the demonstration; Others had medical problems or had suffered some
injury. The judge was satisfiedthat there was no other release policy which could and should
have been adopted, espgeially as the police had had no opportunity to plan for the event.

Few of those whowere attending the demonstration can have been unaware that there was a
substantial risk of wviolence,/On 24 Aij-i 2001 an article by the Mayor of London, Ken
Livingstone, appeared.in the Evening Ste;ndard newspaper. He said that he supported the aims
of the demonstration, which would: be cé;J_Iing for the cancellation of Third World debt, the
eradication of poverty; a stop fo the privatisation of the London Underground and an end to
pollution of the environment. But‘on this o6casion violence was central to the objectives of its
organisers. What was planned-was not a peéi_ée-i‘lﬁi protest that might go wrong but a deliberate
attempt to create destruction in-the capital. _l-,_!e_grg,ed all Londoners to stay away from it. The
appellant had taken part in such events befdre. The judge held that when she chose to join this
demonstration sHg was well aware that the protest was not expected by anyone to end without
serious violence. There is no suggestion that she herself was involved in any violent acts or
that she had any other intention than to engage in peaceful protest. Nevertheless she willingly
took the_risk. of violence on.the part.of .other, demonstrators with whom she chose to be
present, and her own conduct was unreasonable in joining with{others to obstruct the highway.
There was sufficient space within. the cordon for people to walk about and there was no
crushing: But conditions awithin it Were tuncomfortablesThe \weatherywas fcold and wet. No
food' or water 'was provided “and' there ‘was no access' to=toilet facilities or shelter. The
appellant, like others who were present, was not adequately dressed for the occasion. She had
an 11 month old baby who was in a créche. She had planned to be on the demonstration for
two or three hours before collecting her, but in the event she was prevented from doing so.
Nevertheless the judge held that she was not much distressed, but was stimulated by the event.
At various times in the afternoon she had a megaphone and told people not to push. She was
in the company of friends throughout. When she came out of the police cordon she did not

rush home but participated in a TV interview and responded to questions from the press.
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The judge said that there was no deprivation of liberty during the period between 2.00 pm and
2.20 pm, as the cordon was not absolute and people were free to leave by the pavements if
they wished to do so. But during the subsequent period no one was free to leave without
permission. He held that once the full cordon was in place there was a deprivation of liberty
within the meaning of article 5(1), but that the containment was capable of being justified
under article 5(1)(c) as the police reasonably believed that all those present within the cordon,
including the appellant, were demonstrators and were about to commit a breach of the peace.
He rejected the appellant's claim at common law for false imprisonment. The Court of Appeal
(Sir Anthony Clarke MR, Sir Igor Judge P and'Llayd LJ) dismissed her appeal: [2007] EWCA
Civ 989; [2008] QB 660. There is no appeal te"your Lordships against the Court of Appeal's
findings on the common law. The resandent accepts that, if the appellant's detention was an
unlawful deprivation of libertycontrary to article 5(1) of the Convention, the finding that this
was a lawful exercise of breach of the peace powers at common law cannot stand. The
appellant for her part aceepts that, if her de_ztention did not amount to an unlawful deprivation
of liberty contrary tosarticle 5(1), she Was:'contained within the cordon in the lawful exercise
of police powers. Her appeal is directed s'_olely to the Court of Appeal's decision that her rights
under article 5(1) ofthe Convention Werélnot infringed.

Article 5(1) 2N

Article 5(1) of the Convention-provides: 2

"Everyone has the right to liberty and secﬁ_r_.ity! of person. No one shall be deprived of his
liberty save in the following cases and in aécordance with.a/procedure prescribed by law:

(a) the lawful détention of a person after conviction by a competent court;

(b) the lawful arrest or detention of a person for non-compliance with the lawful order of a
court or in order to secure the fulfilment of any obligation prescribed by law;

(c) the lawful arrest.or.detention, of a person effected. for. the.purpose of bringing him before
the competent.legal 'authority| on_reasanable suspicion of having committed an offence or
when it is‘reasonably considered necessary to prevent his committing an offence or fleeing
after having done so;

(d) the detention of a minor by lawful*order for'the purpose-of educational supervision or his
lawful detention for the purpose of bringing him before the competent legal authority;

(e) the lawful detention of persons for the prevention of the spreading of infectious diseases,
of persons of unsound mind, alcoholics or drug addicts or vagrants;

(f) the lawful arrest or detention of a person to prevent his effecting an unauthorised entry
into the country or of a person against whom action is being taken with a view to deportation
or extradition."

The list in sub-paragraphs (a) to (f) of the cases where deprivations of liberty are permitted is

exhaustive and is to be narrowly interpreted, as the European Court of Human Rights has
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repeatedly emphasised: Engel v The Netherlands (No 1) (1976) 1 EHRR 647, para 57; Kurt v
Turkey (1999) 27 EHRR 373, para 122: Secretary of State for the Home Department v JJ and
others [2007] UKHL 45; [2008] 1 AC 385, para 5, per Lord Bingham of Cornhill. Of those
listed, the only ones that it was suggested might be applicable in this case are those referred to
in sub-paragraphs (b) and (c). In view of its decision that there had been no deprivation of
liberty in this case the Court of Appeal found it unnecessary to decide whether, if there had
been a deprivation of liberty, it would have been justified under either of these paragraphs.
The United Kingdom has not ratified article 2 of Protocol 4, nor are the rights that it sets out
among the Convention rights within the meaning of the Human Rights Act 1998. But it is
convenient to set out its provisions here t00,#as il is mentioned in some of the Strasbourg
authorities that | am about to refer to:

"1. Everyone lawfully within the territory of a State shall, within that territory, have the right
to liberty of movement and freedom to ehoose his residence.

2. Everyone shall be freeto leave any country including his own.

3. No restrictions shall be placed on thefexercise of these rights other than such as are in
accordance with law and are necessary'—,in .a democratic society in the interests of national
security or public safety,for the maintenéln_ce of ‘ordre public', for the prevention of crime, for
the protection of health or morals, or for the protection of the rights and freedoms of others.
4. The rights set forth in paragraph 1 may"’also be subject, in particular areas, to restrictions
imposed in accordance with law-and justifié’iki;’;"the public interest in a democratic society."
The rights mentioned in article-2 of Protocol-j_tl'_é[e,relevant only in so far as they indicate that
there is a distinction, for Convention purpdses, between conditions to which a person may be
subjected which are a restriction on his movement and thosé which amount to a deprivation of
his liberty. The European Court has said that under its established case law article 5 is not
concerned with mere restrictions on liberty of movement. They are governed by article 2 of
Protocol 4,This, is.an important distinction, even though, the.rights that this article describes
are not binding; on_theUnited Kingdom.gArticle 2 _of Protocolg4 is a qualified right. The
protection‘that article 5(1) provides against a deprivation of liberty is absolute, subject only to
the caseslistedin subsparagraphs (a)itol (f).dn"McKay @ United Kingdom(2007) 44 EHRR 41,
para‘30, the court said:

"Article 5 of the Convention is, together with articles 2, 3 and 4, in the first rank of the
fundamental rights that protect the physical security of an individual and as such its
importance is paramount. Its key purpose is to prevent arbitrary or unjustified deprivations of
liberty."

Article 2 of Protocol 4 helps to put the ambit of this absolute right into its proper perspective.
In Secretary of State for the Home Department v JJ and others [2008] 1 AC 385, para 35,
Lord Hoffmann said that the point about the right to liberty under article 5(1) is that it is

unqualified. Its place in the scheme of other unqualified rights shows that it deals with literal
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physical restraint. Such is the revulsion against detention without charge or trial that it
ordinarily trumps even the interests of national security. Liberty of movement may be
restricted in the interests of public safety or to maintain public order. But the right to liberty
under article 5(1) is absolute. As was observed in Engel v The Netherlands (No 1) (1976) 1
EHRR 647, para 58, this article contemplates individual liberty in its classic sense - the
physical liberty of the person. Moreover a comparison between article 5 and the other
normative provisions of the Convention and its Protocols shows that it is not concerned with
mere restrictions upon liberty of movement. In this case the appellant's liberty of movement
was restricted by the police cordon. The guestion is whether this was also a deprivation of

liberty.

Is purpose relevant?

The decision whether there was deprivation of liberty is, of course, highly sensitive to the
facts of each case.Elittlevalue can be derived therefore from decisions on the application of
article 5 that dependeentirelyion their own::facts. But they are of value where they can be said
to illustrate issues of principle: ln the prexsént- context some assistance is to be derived from the
cases as to the extent to'which regard c};m be had to the aim or purpose of the measure in
question when consideration is being aiven as to whether it is within the ambit of article 5(1)
atall. ZIN

If purpose is relevant, it must-be to enable q bél'é’nce to be struck between what the restriction
seeks to achieve and the interests of the ind.i?idyal,. The proposition that there is a balance to
be struck at thelinitial stage when the scope of the article is being considered was not
mentioned in! Engel v The Netherlands (No 1) (1976)1 EHRR 647 or Guzzardi v
Italy (1980) 3 EHRR 333. Nor can it be said to be based on anything that is to be found in the
wording of the article. But | think that there are sufficient indications elsewhere in the court's
case law.that, the guestion .of balance is inherent in the concepts that are enshrined in the
Convention and that they have a'part to play when consideration is being given to the scope of
the first rank of fundamental rights that protect the physical security of the individual.

In Saadi v United Kingdomy application no 13229/03, 29 January 2008, BAILII: [2008] ECHR
80, the Grand Chamber examined the notion of arbitrary detention in the context of the first
limb of article 5(1)(f) which authorises the detention of a person to prevent his effecting an
unauthorised entry to the country: paras 67 to 74. Its observations were directed to the
restrictions permitted by the various sub-paragraphs of article 5(1). In para 67 the Grand
Chamber said that it is a fundamental principle that no detention that is arbitrary can be
compatible with article 5(1) and that the notion of "arbitrariness" extends beyond lack of
conformity with national law. In para 68 it said that the notion of arbitrariness in the context

of this article varies to a certain extent depending on the type of detention involved. In para 74
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it said that, to avoid being branded as arbitrary, such detention must be carried out in good
faith and its length should not exceed that reasonably required for the purpose pursued. The
ambit of article 5(1) was not the point at issue in that case. But it must follow from these
observations that measures of crowd control which involve a restriction on liberty, if they are
not to be held to be arbitrary, must be carried out in good faith and should not exceed the
length that is reasonably required for the purpose for which the measure was undertaken.

I would hold therefore that there is room, even in the case of fundamental rights as to whose
application no restriction or limitation is permitted by the Convention, for a pragmatic
approach to be taken which takes full accouniof.all the circumstances. No reference is made
in article 5 to the interests of public safety or.the protection of public order as one of the cases
in which a person may be deprived of his liberty. This is in sharp contrast to article 10(2),
which expressly qualifies*theright to freedom of expression in these respects. But the
importance that must be.attaghed in the context of articie'S to measures taken in the interests
of public safety isindicated by article 2 of _the Convention, as the lives of persons affected by
mob violence may be at riskiif measuresjbf crowd contrel cannot be adopted by the police.
This is a situation wherg a'search fc;r a fair balance is necessary if these competing
fundamental rights.are tg be reconciled V\}Iit_h each other. The ambit that is given to article 5 as
to measures of crowd gontrol must, of course, take account of the rights of the individual as
well as the interests of the community. So'a}:ly,steps that are taken must be resorted to in good
faith and must be proportionate to the situat-“i_iﬁr-x”\-i'Vhich has made the measures necessary. This
is essential to preserve the fundamental priﬁ_c’i;jle,that anything that is done which affects a
person's right to liberty must not be arbitrafy. If these requirements are met however it will be
proper to conclude that measures of crowd control that are’Undertaken in the interests of the
community will not infringe the article 5 rights of individual members of the crowd whose

freedom of movement is restricted by them.

Avrticle 5(1)(b):and (c)

The respondent's written case contains submissions directed to the cases mentioned in article
5(1)(9)rand (c)yastalternatives:to his principalysubmissionithat thera,wasno deprivation of
liberty within-the meaning'of that-article in the circumstances of this‘case=He submits that the
police conduct was lawful under article 5(1)(b), as the police were acting in a proportionate
manner to secure the appellant's fulfilment of an obligation prescribed by law, namely the
common law obligation to assist a constable in dealing with a breach of the peace.
Alternatively he submits that the police confined the appellant lawfully under article 5(1(c),
because they reasonably believed that this was necessary to prevent her committing the
common law offence of refusing to aid a constable to prevent a breach of the peace. He

accepts that to develop this argument he would need to persuade your Lordships that the
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reasoning in Lawless v Ireland (No 3) (1961) 1 EHRR 15 as to the way this subparagraph
should be construed was unsound.

Although he did not abandon these arguments, Lord Pannick did not develop either of them in
oral argument. The Court of Appeal found it unnecessary to reach a concluded view on these
points, and so do I. But in my opinion it would be most unfortunate if the police were to have
to rely on these sub-paragraphs, or either of them, when they were considering whether or not
it was lawful for them to resort to measures of crowd control. It is obvious that neither of them
were designed with that way of preserving public order in mind. It is safe to assume that, if
they had thought that such measures were at risk of being held within the ambit of article 5(1),
the framers of the Convention would have used*language similar to that which is to be found
in article 10(2). As it is, the fests which they lay down, which must be construed strictly, are
highly specific to the position of the individual whose right to liberty is guaranteed by the
article. They referto whatthe'courtin Guzzardi v Italy (1980) 3 EHRR 333, para 92 described
as the concrete sittation” of the ‘person who complains that his right to liberty has been
violated. The policeswould have to idérﬁify each and every individual in the crowd and
determine whether it was necessary in His particular case for his liberty to be restricted. In
almost every situation that can be imagiﬁled this would be an impossible exercise - especially
in an emergency, when measures of crowq control were most needed to preserve life and limb
and avoid serious damage to preperty. s

If measures of this kind are'tc aveid beingﬁéﬁfbited by the Convention therefore it must be
by recognising that they arenot within the.a;nbit_o_f article 5(1) at all. In my opinion measures
of crowd control will fall outside the area df its application, so long as they are not arbitrary.
This means thatrthey must be resorted to in good faith, that fhey must be proportionate and

that they are enforced for no longer than is reasonably necessary.

Conclusion

I would hold, in agreement with the Court of Appeal, that the restriction on the appellant's
liberty that'resulted from her being confined within the cordon by the police on this occasion
metithese criteria, Mhis'was:net the kind of arbitraryideprivationsof liberty:that is proscribed by
the Convention, soarticle '5(1) was'not applicable“in this case. I'weuld‘respectfully endorse
the further remarks of my noble and learned friend, Lord Walker of Gestingthorpe, with which

I am in full agreement. | would dismiss the appeal.

LORD SCOTT OF FOSCOTE

My Lords,

I have had the advantage of reading in draft the opinions prepared by my noble and learned
friends, Lord Hope of Craighead and Lord Neuberger of Abbotsbury, and am in full

agreement with the reasons they have given for dismissing the appeal. | agree, in particular,
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that, when deciding whether a confinement or a restriction of movement imposed on an
individual by some public authority constitutes a deprivement of liberty for the purposes of
article 5.1 of the European Convention, the purpose of the confinement or restriction and the
intentions of the persons responsible for imposing it rank very high in the circumstances to be
taken into account in reaching the decision. The imposition by the police of the Oxford Circus
cordon on the appellant, and many others, was done for the purposes of protecting the physical
safety of the demonstrators, including the appellant, and of protecting the neighbourhood
properties from the violence that it was justifiably feared some of the demonstrators would
perpetrate, violence that the appellant herseliregarded as likely to happen. The intention of
the police was to maintain the cordon only se*long as was reasonably thought necessary to
achieve those purposes and it is-accepted by the appellant that the cordon was not maintained
longer than was necessary to.achieve those purposes. in the circumstances the confinement
and restriction of'movement.that the cardon inevitably imposed on those within it did not, in
my opinion, consiittite an” Article 5 deprivation of their liberty. I, too, would dismiss this
appeal.

LORD WALKER.OF GESTINGTHOIi_PE

My Lords, ' A

I have had the great advantage -of reading"rﬁ draft the opinion of my noble and learned friend
Lord Hope of Craighead. | am in full agreér_héﬁt with it, and for the reasons given by Lord
Hope | would dismiss this-appeal. Because'_._qfj the importance of the appeal, | add a few
remarks of my own, but they are no more than footnotes to Lord Hope's opinion.

The opening words of article 5(1) refer to “the right to liberty and security of person.” There is
no clear Strasbourg jurisprudence as to what “security of person™ adds to "liberty"”, but at least
the added words emphasise that the article is concerned with liberty of the person (rather than,
for instance, .intellectual or.economic freedom). In.Bozano v, France (1986) 9 EHRR 297, a
case of "disguised extradition"; the Court (paras 59 and 60) attached weight to the fact that the
applicant had been transported in handcuffs for 12 hours in concluding that his treatment was
notcompatible'with theyright to'security of person:in Some:morerecent cases (such as Kurt v
Turkey'(1999) 27 EHRR 373, paras 122-124, and Timurtas v-Turkey+(200%) 33 EHRR 6, paras
99-106) the Court has referred to "security of person” in connection with the ill-treatment or
disappearance of prisoners while in state custody (see also McKay v United Kingdom (2007)
44 EHRR 41, para 30 and footnote 4). All this is consistent with close personal confinement,
against one's will and to one's discomfort, being the paradigm case of a breach of article 5(1).
It is worth noting that article 2 of the Fourth Protocol, which the United Kingdom has not
ratified, is not a new measure. It dates from 1963, and it was therefore in existence when all
the Strasbourg authorities cited to your Lordships were decided. In Guzzardi v Italy (1980) 3

EHRR 333 it was referred to in the dissenting opinion of Sir Gerald Fitzmaurice, who noted
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that it was not an issue in that case because it had not been ratified by Italy. It is also worth
noting that the qualifications in article 2 of the Fourth Protocol to the right of liberty of
movement and freedom to choose one's residence (set out in para 14 of Lord Hope's opinion)
constitute wider and less demanding grounds of justification than the six exceptions in article
5(1). As Lord Hope observes, article 2 of the Fourth Protocol puts the ambit of the absolute

article 5(1) right into its proper perspective.

Having said all that, however, | conclude that it is essential, in the present case, to pose the
simple question: what were the police doingsat ©xford Circus on 1 May 2001? What were
they about? The answer is, as Lord Hope ‘has*explained in his full summary of the judge's
unchallenged findings, that they were engaged in an unusually difficult exercise in crowd
control, in order to avoid personal injuries and damage to property. The senior officers
conducting the operations were determined to avoid a fatality such as occurred in Red Lion
Square on 15 Juned974.4The aim of the po_lice was to disperse the crowd, and the fact that the
achievement of thatraimstoek much lonéer than they expected was due to circumstances

beyond their control.

LORD CARSWELL

My Lords, A

I have had the advantage of-reading in dréﬁ tﬁe opinion prepared by my noble and learned
friend, Lord Hope of Craighead; with Whjeh_/l_}am in complete agreement. For the reasons

which he has given | too would dismiss the appeal.

LORD NEUBERGER OF ABBOTSBURY

My Lords,

Article 5(1) of the European.Conyvention.begins by stating.that.everyone has "the right to
liberty and security of person”, and it goes on to provide that "[n]eone shall be deprived of his
liberty" subject to six specified exceptions. Those exceptions include, in paras (b) and (c), "the

lawful arrest ordetention of aqerson® inicertain, specified events.

Accordingly, where, as happened to the appellant in this case, a person is confined in an area
against her will by the police for well over six hours, in circumstances where paras (b) and (c)
do not apply, the notion that there has been no infringement of article 5 seems, at least on the
face of it, surprising. All the more so, given that the appellant was required to remain, in
circumstances of some discomfort, in an area of some 2,000 square metres, cordoned in
together with apparently some 3,000 other people, and where the confinement was in the

context of the appellant exercising her undoubted right to demonstrate
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In very summary terms, those circumstances included the following significant features, all of
which were identified by the Judge, after a very full hearing:

« The cordon was imposed purely for crowd control purposes, to protect people and property
from injury;

* The cordon was necessary as many of the demonstrators were bent on violence and
impeding the police, and its imposition was in no way attributable to policing failures;

» The purpose and reason for imposing the cordon were at all times plain to those constrained
within it;

« The cordon lasted for as short a time as possible; during its imposition, the police attempted
to raise it on a number of occasions, but decidedthat it was impractical;

» Theinclusion of the appellantand the demonstrators constrained with her within the cordon
was unavoidable;

+ Those who were nolwdemonsirators, or were seriously affected by being confined, were
promptly permitted'to leave; L 4

» Although the appellant suffered somelaiscomfort, it was limited, and the police could not
have alleviated it; further, she could mO\;e around within the cordon;

» The appellant knew in advance that m';any of the demonstrators intended to cause violence,
and that the police were concerned about this.

The police are under a duty to keep the peaée-when ariot is threatened, and to take reasonable
steps to prevent serious public disorder, es@éi&lly if it involves violence to individuals and
property. Any sensible person living in‘a rﬁ;_ad_ém,democracy would reasonably expect to be
confined, or at least accept that it was prbper that she could be confined, within a limited
space by the poliGe, in some circumstances. Thus, if a deranged or drunk person was on the
loose with a gun in a building, the police would be entitled, indeed expected, to ensure that,
possibly for many hours, members of the public were confined to where they were, even if it
was in a_pretty small, room with a number .of other people. Equally, where there are groups of
supporters of opposing teams at & football match, the police routinely, and obviously properly,
ensure that, in order to avoid violence and mayhem, the two groups are kept apart; this often
inveolves confining) one, or:’both offthelgroups withina frelatively small space for a not
insignificant period. Orif there isan‘accident on a motorwayy it is‘common; and again proper,
for the police to require drivers and passengers to remain in their stationary motor vehicles,
often for more than an hour or two. In all such cases, the police would be confining
individuals for their own protection and to prevent violence to people or property.

So, too, as | see it, where there is a demonstration, particularly one attended by a justified
expectation of substantial disorder and violence, the police must be expected, indeed
sometimes required, to take steps to ensure that such disorder and violence do not occur, or, at
least, are confined to a minimum. Such steps must often involve restraining the movement of

the demonstrators, and sometimes of those members of the public unintentionally caught up in
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the demonstration. In some instances, that must involve people being confined to a relatively
small space for some time.

In such cases, it seems to me unrealistic to contend that article 5 can come into play at all,
provided, and it is a very important proviso, that the actions of the police are proportionate
and reasonable, and any confinement is restricted to a reasonable minimum, as to discomfort
and as to time, as is necessary for the relevant purpose, namely the prevention of serious
public disorder and violence.

It was suggested on behalf of the appellant that, at any rate in some of the examples | have
given, consent to being confined could be imputed to the people concerned. | am not sure that
that is a satisfactory analysis, not least because; unless the consent is to be treated as being
involuntary or irrebuttably deemed to be given, it would not deal with the case of a person
who informed the police.that e objected to being confined. However, if imputed consent is an
appropriate basisfor jusiifying econfinement for article 5 purposes, then it seems to me that the
confinement in the present case could _be_justified on the basis that anyone on the streets,
particularly on a demonsiration with a W‘e.-l'l—known risk of serious violence, must be taken to
be consenting to the possibility. of bein'—g confined by the police, if it is a reasonable and
proportionate way of preventing serious blu_blic disorder and violence.

So, in agreement with the Court of Appeal, I would hold that, in the light of the findings of the
Judge, as summarised in para [57] above, the-actions of the police in the present case did not
give rise to any infringementof the appellar-i_f;st:!\-fticle 5 rights. The feature of the present case
which gives particular cause-for concern is-,__th_é length of the period of confinement, nearly
seven hours. However, having reached the conclusion that reasonable and proportionate
constraint, whiciis requisite to prevent serious public disorder and violence, does not infringe
article 5, it seems to me hard to contend that the mere fact that the period of constraint was
unusually long can, of itself, convert a situation which would otherwise not be within the
ambit of article 5 into‘one which is..l think'that,some support for, that view can be found in
cases where it has/been held that detention in prison is not taken aut of article 5 because it was
only for a‘short time - see e.g. Novotka v Slovakia (Application No 47244/99) 4 November
2003/ BAILIE2003ECHR 708

As already indicated, it appears to me that the intention of the police is relevant, particularly in
a non-paradigm case, such as this, and where the intention is manifest from the external
circumstances. If it transpired, for instance, that the police had maintained the cordon, beyond
the time necessary for crowd control, in order to punish, or "to teach a lesson" to, the
demonstrators within the cordon, then it seems to me that very different considerations would
arise. In such circumstances, | would have thought that there would have been a powerful
argument for saying that the maintenance of the cordon did amount to a detention within the

meaning of article 5. However, as is apparent from the clear and careful findings made by the
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Judge, which have quite rightly not been challenged on appeal, there could be no question of
such a contention being raised in the present case.

65. For these reasons, which are little more than a summary of those advanced by my noble and
learned friend, Lord Hope of Craighead, with whose opinion (which | have had the privilege
of reading in draft) | agree, | would dismiss this appeal.

AULINENINYINS
ARIANTAUNNING 1A Y
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Tweed v. Parades Commission for Northern Ireland
House of Lords opinions of the Lords of appeal for judgment in the cause
Tweed (Appellant) v. Parades Commission for Northern Ireland (Respondents)
On
Wednesday 13 December 2006
[2006] UKHL 53 (appeal from: [2005] NICA 42)

LORD BINGHAM OF CORNHILL
My Lords,

In the present case, Mr Tweed has obtained JEave 1o apply for judicial review on grounds
which include a challenge‘to.the proportionality of the Commission's interference with his
claimed Convention rights..The Comlmission's deponent has summarised five documents
which Mr Tweed wishes 0 see/Disclosure is resisted on the ground that this would breach the
assurance of confidentialjty given tothe Egmmission‘s informants. Like my noble and learned
friends, and for the reasons they give, I'would order that the five documents in question be
disclosed by the Cammission, in the firséj_nstance to the judge alone. He will assess whether
the documents appear to record ihformati'@h' imparted in confidence by identified informants.
If not, he is likely to order disclostire to Mrf!fl'weed, since there will be no reason not to do so.
If they do appear to disclose-stich informa@"ﬁe must consider whether the documents add
anything of value to the summaries.in the ev;x_ife_rjcq. If not, that will be the end of the matter. If
he judges that they do add something of vaiue to the summaries, he will move on to consider
the submissions of the parties on redaction and, if raised, publ:ic interest immunity.

I would allow the appeal and make the order which my noble and learned friends propose.

LORD HOFFMANN

My Lords,

I have had‘the advantage of considering the speeches of my noble and learned friends, Lord
Bingham~of Cornhilliord*Carswell and (kord, Brown jof [Edtensunter-Heywood, in draft. |

agree with them and would“make‘the order which they'propese.

LORD RODGER OF EARLSFERRY

My Lords,

I have had the advantage of considering the speeches of my noble and learned friends, Lord
Bingham of Cornhill, Lord Carswell and Lord Brown of Eaton-under-Heywood, in draft. |
agree with them and would make the order which they propose.
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LORD CARSWELL

My Lords,

This interlocutory appeal from the Court of Appeal in Northern Ireland on the subject of
disclosure of documents in judicial review applications enables the House to review the extent
of disclosure which should be ordered in such applications, since the rules applicable in
Northern Ireland are identical with those in England and Wales. The issue which is at the heart
of the appeal is the way in which the court should approach disclosure when the question
before it involves the application of the European Convention for the Protection of Human
Rights and Fundamental Freedoms (*‘the Convention™), in particular those qualified rights
contained in articles 9,.10 and 11.

Parades, or to give them their statﬁtory name, public processions, are well-established
traditions in all democratie'countries. They can be organised to celebrate, to express solidarity
or cultural identity or terarticulate concern and give expression to grievances. Very few of
them are contentigus in the sense that t_hey provoke any opposition or counter-protest, but in
Northern Ireland a small proportion-of th‘é'm have in recent years proved to be contentious in
that sense and some ofithem have been t—he occasion of serious public disorder. The extent of
that disorder in thesmid-1990s caused thé._Government to set up a review body chaired by Dr
Peter North, which praduced a substantial report in 1997. The main recommendations of the
North report were enacted in legisiation in the passing of the Public Processions (Northern
Ireland) Act 1998 (“the 1998 Act™). 2

The facts

Dunloy is a small village in north Antrim. It is generally found that the most acrimonious
disputes and protests over parades occur in areas where there has been demographic change,
and Dunloy is no exception. The local Orange lodge Dunioy LOL 496 (“the lodge") has been
established-in, the village for many years and has its.own.hall.there, It has been the custom for
the lodge to parade at regular intervals from the Qrange Hall to Dunloy Presbyterian Church, a
distance of'some 325 yards, and return to the hall after the service, with a band playing for the
pardderin“each direction. dn‘recent yearsithe community balance of the ared has changed and
according to“the 2001 ‘census' 97 per cent of ‘the  population of Dunloey is now Catholic.
Opposition to the parades began to mount and in 1995 there was serious public disorder. Since
the 1998 Act came into force the Commission has issued a series of determinations
considerably restricting the parades. The Commission has sought to encourage the members of
the lodge to enter into discussion with the residents of Dunloy, but they have consistently
declined to do so on what they see as a matter of principle.

On 9 March 2004 the appellant gave notice to the police on behalf of the lodge of a proposed
public procession to be held on Easter Sunday 11 April. The proposed route was between the

Orange Hall and Dunloy Presbyterian Church and back, via Station Road and Main Street.
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Regalia was to be worn, but no banners carried and the parade was to be accompanied by the
Dunloy Accordion Band. The police forwarded a copy of the notice to the Commission on 12
March 2004, together with an accompanying facsimile stating that the parade was an annual
one, that it had previously been contentious and that it had been the subject of previous
determinations by the Commission.

The lodge then undertook what the appellant refers to as a "communications strategy", sending
out letters to local people and inviting them to an Open Day in Ballymoney on 2 April. On this
occasion an exhibition was mounted, with'the object of making information available about
the Orange Order and the lodge and /1ts imemorabilia. One of the members and other
representatives of the Commission attended«the exhibition, but none of the residents of
Dunloy came to it, and no direct contact was made with them by the officers or members of

the lodge.

Conclusion L 4

..., The report, disglosure of which is‘s.-bught in the present appeal, was summarised in
paragraph 6(iii) of the affidavit sworn or;ég-duly 2004 by Sir Anthony Holland, the chairman
of the Commission; _

"(iii) On 24 March 2004 the Commission received a police report in respect of the proposed
procession. This was compiled‘By Supe’ri‘ﬁtendent Corrigan, the District Commander for
Ballymoney. It contained a-ection dealinéj;v;/fih recent parading history beginning with a
parade on 21 May 2000 and werking forwar@i./j’his demonstrated that on some 27 occasions
since that date public processions in Dunloy had been thelsubject of Determinations by the
Commission restricting the route, mainly so as to prevent any procession occurring in the
village of Dunloy. While, on occasions, there had been protests by Loyal Orders directed at
the restrictions it was noted that the organisers had complied with all the Determinations and
had abided-by the Commission's.Code of Conduct. There had. been no disorder or violence in
connection with any of the parades which,subject to a small number of minor incidents, had
passed off'with little attention being paid to them by local residents. It was noted that local
residentsbelieved that'it was the norim [far ho‘paradesito’be permittethinithe village. In terms
of the Impact-of processions on the community, Superintendent Corrigan-records that in the
past applications to parade had raised tension within the wider community. In his view if the
proposed parade took place without a local agreement damage would be caused to community
relations within the area. In this circumstance it was thought that residents would mount a
protest which would result in a number of persons taking to the streets. Such protests, if any,
would bring a potential threat to public order. Superintendent Corrigan indicated that parades
did have the potential to lead in Dunloy to inter-community conflict. Without any protest in
opposition to the parade he noted that traffic diversions might cause limited inconvenience to

village residents and business interests but in the event of a protest that led to violence from
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any quarter the disruption to the life of the community would be substantially increased.
Superintendent Corrigan, in dealing with the impact of the proposed parade on human rights,
noted that there would always remain the possibility that if the opposing factions came into
contact in a disorderly manner the potential for a real and serious risk to life existed. In view
of the fact that no Notice of Intention had been received to mount a counter-march or
demonstration, the police view was that deployment of police would initially be maintained at
as low a level as possible to ensure the safe passage of the parade consistent with the
sensitivities of local residents. A peaceful protest against the parade would requite careful
monitoring on the part of the police with/pelice being positioned to deal with disorder or
violence which might arise from any quarter=If violence were to occur the police response
was stated to be a graduated one commensurate With the public order situation, the object
being to protect the lives.ofall:

The Commission-also reeeived reports from its authorised officers, a variety of persons from a
range of backgrounds, who gbtain informa_tion and opinions from a multiplicity of sources in
their areas, and from whomthe Commiééion seeks information and advice about proposed
processions. Thefirst geport, received on'_,24,March 2004, is summarised in paragraph 6(iv) of
Sir Anthony Holland's aifidavit as followé;_

"This report records a range of views which had been expressed to the authorised officers.
Inter alia, it records the view being expreszed that as there had been no engagement between
the Loyal Orders and the Dunioy residentsiv-éf" the winter the status quo regarding parades
ought to continue. The report records inforrﬁét’i_én about the Orange Order in County Antrim's
communications strategy. It notes that a sigrned letter from the Orange Order was to be sent to
every household T Dunloy outlining the thinking behind the procession and service on Easter
Sunday. It also records that an invitation to residents to atiend the exhibition of Orange culture
at the Joey Dunlop Centre in Ballymoney had been provided and that there was also to be a
presentation for.a range-of public representatives and others on the.day prior to the exhibition.
The strategy was described as [constituting meaningful communication in the eyes of the
Orange Order though it is noted that the initial reaction among residents was that it fell short

of engagement'with theylocal communitys!

Girvan J in the High Court acceded to the appellant's application ... , he stated at paragraph 11
of his judgment:

"Whatever the position may be in judicial review cases where no Convention issue or issue of
proportionality arises, in a case where proportionality is in issue | consider that disclosure of
the full documents referred to in the affidavit should take place. If the anxious scrutiny by the
court or the intense review (whichever term one uses) is to be properly carried out then the
court should have had sight of the documents. If this were not so the decision maker's

interpretation and synopsis of documents would bind the court and the court would at least in



26.

217.

28.

114

part have surrendered to the decision maker the question of determining weight and the
relevance of material before the decision maker when reaching its decision. A decision maker
acting in perfectly good faith may put a particular interpretation on documentary material
which on a proper analysis turns out in law to be erroneous. It is only by seeing the documents
that the court itself can carry out its function properly.”

The Commission appealed with the leave of the judge against this ruling and the Court of
Appeal (Kerr LCJ, Campbell LJ and Morgan J) set aside the order for disclosure, on the
ground that it was premature to require it until the validity of rule 3.3 had been determined.
Morgan J, giving the judgment of the court'on'7 September 2005 , referred to the principle, to
which I shall return later, that the intensity‘0fsréview.in a public law case will depend on the
subject matter in hand, quoting.Lord Sieyn‘s remark "In law context is everything." He stated
his conclusions in paragraphs.22 and 23:

"[22] In this casethe contexidissetin part by the nature of the convention rights in issue, the
extent of interference with those rights and the implications, if any, for the rights and
freedoms of others. But it'is also clear thg:t' the procedures which the court should use for the
purpose of carrying out its scrutiny of the'—z interference with the rights may well be determined
by the procedural eontext which .the coi;_rt finds appropriate in this case. Rule 3.3 of the
Procedural Rules provides @ mechanism whereby the rights and freedoms of others are taken
into account in a manner which imposes'a’-duty of confidence on communications with the
Commission. The validity of such an apprc-i_éc-ﬁ--’is at issue in the substantive judicial review
application and the outcome of that challengé_. m;ust set an important procedural context for the
determination of the guestion as to Whethér discovery of those communications is necessary
for fairly disposing of the matter or for saving costs. It is only when that context has been
established that the issue of discovery in this proportionality challenge can be resolved.

[23] Accordingly | consider that it is not at this stage necessary for fairly disposing of the
matter or.for saving costs to order discovery of the.documents sought and | would allow the
appeal."”

Discovery“of documents, now termed disclosure in the Civil Procedure Rules applying in
EnglandsandWales, «is'governed by Order 24 ofsthe Rulesiof the Stipreme Court (Northern
Ireland) 1980; the analogue'of*RSC Order 24, which applied-before the CPR came into being.
The same principles continue to apply in both jurisdictions and for convenience | shall refer to
the procedure as disclosure, notwithstanding the fact that it continues to bear the appellation of
discovery in the RSC in Northern Ireland.

Applications for judicial review in Northern Ireland are not subject to the requirement
contained in RSC (NI) Order 24, rule 2(1) that the parties exchange lists of documents, which
applies only to actions in which pleadings are served. They are governed instead by the
provisions of rule 3(1), whereby the court may order any party to make disclosure by a list of

documents, and rule 7(1), empowering the court to require a party to make disclosure by
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affidavit in relation to any specified document or class of documents. These rules are in turn
subject to rule 9, which provides that on applications for orders under rule 3 or 7 the court
shall refuse to make an order for disclosure "if and so far as it is of the opinion that discovery
is not necessary either for disposing fairly of the cause or matter or for saving costs.” Until the
Civil Procedure Rules came into force in England and Wales identical provisions applied
under RSC Orders 24 and 53. Under CPR Practice Direction CPD 54.12, however, it is
specifically provided that disclosure is not required unless the court orders otherwise.

The courts in both jurisdictions developed over a series of decisions an approach to disclosure
in judicial review which is.more narrowly.confined than in actions commenced by writ. The
basis of this approach is that disclosure shouldbe limited to documents relevant to the issues
emerging from the affidavits: see R v Inland Revenue Commissioners, Ex p National
Federation of Self-Empleyed~and Small Businesses Ltd [1982] AC 617, 654, per Lord
Scarman, and cfLewis, dudicial Remedies in Public Law, 3rd ed (2004), para 9.086 and a
valuable article by Olivers Sanders, Disclosure “of Documents in Claims for Judicial
Review [2006] JR 194. Inbuilding upon tfjis foundation the courts developed a restrictive rule,
whereby they held that'unless there is so'_me,prima facie case for suggesting that the evidence
relied upon by the deciding authority is ihisome respects incorrect or inadequate it is improper
to allow disclosure of documents; the enly purpose of which would be to act as a challenge to
the accuracy of the affidavit evidence: see the line of authority represented in England by R v
Secretary of State for the Environment, EL b”--islington London Borough Council and the
London Lesbian and Gay Centre [1997] JR-,__:LZ__i_and in Northern Ireland by Re McGuigan's
Application [1994] NI 143 and Re Rooney'é Application [1995] NI 398.

Along with the concept of proportionality goes that of a margin of discretion, frequently
referred to as deference or, perhaps more aptly, latitude. This has been conveniently
encapsulated.in a passage'in Lester, & RPannick, Human Rights Law and Practice, (1999) para
3.21, quoted with appraval by Lord Steyngsin Brown v Stott [2003] 1 AC 681 at 710-11 (the
same passage appears with slight modification in Lester & Pannick's 2nd edition (2004) at
pard 3:20):

"Just as there‘are circumstances in which an internationaleourt witl recegnise that national
institutions are better placed to assess the needs of society, and to make difficult choices
between competing considerations, so national courts will accept that there are some
circumstances in which the legislature and the executive are better placed to perform those
functions."

That this also applies to other public bodies is clear from the expression of the principle in
Fordham, Judicial Review Handbook, (3rd ed, 2001), para 58.2, cited with approval by Lord
Walker of Gestingthorpe in R (ProLife Alliance) v British Broadcasting Corporation [2003]
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37.

116

UKHL 23, [2004] 1 AC 185, para 138 (a closely similar passage appears in Fordham's 4th
edition (2004) at para 58.5):

"Hand in hand with proportionality principles is a concept of 'latitude’, which recognises that
the Court does not become the primary decision-maker on matters of policy, judgment and
discretion, so that public authorities should be left with room to make legitimate choices. The
width of the latitude (and the intensity of review which it dictates) can change, depending on
the context and circumstances. In other words, proportionality is a 'flexi-principle’. The

latitude connotes the degree of deference by court to public body."

The Court of Appeal concluded (in paragraphs 22-23 of the judgment of Morgan J which |
quoted) that the validity of rule 3.3 of the-commission's procedural rules required to be
ascertained before the extent of disclosure of documents could be settled. Girvan J expressed
the view, however, in the High Court that the interests of justice could, if it were required,
override the provisions of rule 3.3. He said_at paragraph 8 of his judgment:

"[8] There are issugs as t0 whether para‘§.3 of the Procedural Rules are [sic] invalid and or
whether the application of the rule invol\'_zes an unfair procedure for determination of the issue
which the Parades @ommission had to délte_rmine. Discovery of the relevant documents would
not be necessary for the determination of that legal issue. Para 3.3, if read as subject to an
overriding power of the court to direct diselesure of documents if disclosure is necessary in
the interests of justice, would notin itself péc-ld-de an order [for] disclosure if that is required
in the interests of justice. The Court would iﬁ,__th_ét event have to determine whether it would be
appropriate to direct discovery taking accdunt of the fact that information in evidence was
gathered on the Basis that it would be treated as confidential. It would, in my view, require
clear words to preclude the court from ordering disclosure of documents when [ex] hypothesis
it considers that the interests of justice so require. Para 3(3) falls to be construed and applied
in the context of rules'made to explain. how the court will exercise its statutory functions. It
does not govern proceedings to challenge determinations lin which a court is called on to
review the' legality of the way .in which the Commission has exercised its functions,
partictlarly wherelthe-court*is-required to takesacCount of €onvention rights. Accordingly, |
conclude thatthere'is'nothing ‘in"para‘3(3) which precludes an‘order Tor discovery, if otherwise
appropriate. Insofar as the documents contain information obtained confidentially the
protection of confidentiality may be achievable by limited redaction. Confidentiality, on its
own, would not prevent an order for disclosure if the interests of justice are required and there
is no public interest which requires that the documents should not be disclosed.” I am in
complete agreement with these propositions, the correctness of which was properly conceded
by Mr McCloskey QC on behalf of the Commission. The court will clearly pay regard to the
fact that statements and opinions were given to the Commission and its representatives on

receipt of assurances of confidentiality and the importance of maintaining that flow of
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opinions and information in the future. It will no doubt seek to cause minimum disturbance to
that confidence when assessing the requirements of justice in disclosure of the documents
sought, bearing in mind always the principles laid down by the House in Science Research
Council v Nassé [1980] AC 1028. It follows accordingly that the decision of the Court of
Appeal cannot be supported and that the question of disclosure can be considered without

waiting until the validity of rule 3.3 is the subject of adjudication.
I would therefore allow the appeal and order disclosure in the manner I have set out ...

LORD BROWN OF EATON-UNDER-HE¥YWOOD

My Lords,

This appeal is all about_disclosure of documents in judicial review proceedings. Although it
comes from Northern lreland it is not suggested that the approach there is or should be any
different from thattaken”in/England and Wales. And this is so notwithstanding that civil
procedure in England and Wales is nD‘\.—/'v governed by the Civil Procedure Rules (CPR)
whereas in Northern Igeland the old ruleg of court (RSC) remain in force.

In England and \Wales' judicial revieV\il,,._is now subject to CPR Part 54; disclosure and
inspection of documents to CPR Part 31. Part 54 makes no mention at all of disclosure and the
Practice Direction issued/Under-it'states no'more than "12.1 Disclosure is not required unless
the court orders otherwise" (54 PD.12). f@f”fhe court has power to make disclosure and
inspection orders under Part 31 is not of-,__.cg)_:urse in doubt, whether orders for standard
disclosure under Part 31.6 or for specific'disclosure or inspection under Part 31.12 or for

inspection of individual documents mentioned in, for exaniple, an affidavit under Part 31.14

(1)(d).

This appeal ,calls.into.question .the .correctness of that.approach,, in particular insofar as it
states that !'[a]«claimant:will not be granted an arder for disclosure to go behind the written
evidence to-ascertain whether the statements in that written evidence are correct unless there is
somermaterialyoutsidenthat evidence which/suggests jthat: it #is, inaccurate, misleading or
incomplete' in’ some 'material“respect.” The authorities 'supporting”it, your Lordships will
notice, substantially pre-date the coming into force of the Human Rights Act 1998 and even
before that the Law Commission had expressed the opinion (in paragraph 7.12 of its report,
(1994) Law Com No 226, HC 669, Administrative Law: Judicial Review and Statutory
Appeals):

"While accepting that discovery should not be obtained on a contingency basis in judicial
review proceedings, we consider that requirements which mean that in practice there must be

a contradiction or inconsistency in the respondent's affidavit before discovery is ordered are
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unduly restrictive and undermine the basic test of relevance and necessity laid down
in O'Reilly v Mackman."

The particular factual and legislative context in which the question of disclosure now arises is
fully set out in the opinion of my noble and learned friend Lord Carswell whose detailed
exposition of these matters | gratefully adopt. In basic outline the position is this. On the
substantive judicial review application the appellant challenges (i) the compatibility with
articles 9, 10 and 11 of the Convention of section 8(6)(c) of the Public Processions (Northern
Ireland) Act 1998 and paragraph 4.4 of the Parades Commission's guidelines, each of which in
essence requires the Commission to have regard.io any impact which a procession may have
on relationships within.the ecommunity—a“censideration which the appellant submits falls
outside any of the permissible objectivés to be pursued under paragraph 2 of each of the three
articles; (ii) the validity efrule 3.3 of the Commission's Procedural Rules—which provides
essentially that the'Commission will tréat all evidence provided to it as confidential and for its
use only—a rule.ehallenged on both na_t_ural justice and article 6 grounds; and (iii) the
Commission's substantive determinatiorff;'n 5 April 2004 permitting, but only subject to the
most stringent conditions, the Dunlay OEange Lodge march on Easter Sunday, 11 April. The
appellant contendssthat the conditions i';n_posed were disproportionately restrictive so as to
violate his rights underarticles 9,10 and 11.

All these issues, of course, willfall for dete;mination at the substantive hearing of the judicial
review challenge. The question now is anift‘éﬂocutory one: whether disclosure should be
given of five particular documents mentio;n_.e’d; and summarised in Sir Anthony Holland's
affidavit of 29 July 2004, most importanfly two situation reports from the Commission's
Authorised Officeis recording the views of a variety of peoble in the community about the
proposed march. It is now common ground between the parties that rule 3.3 presents no
obstacle to proper disclosure being ordered. Girvan J so held (see paragraph 8 of his judgment

set out in.paragraph 37°of Lord Carswell's opinion) and, like Lord.Carswell, | agree with him.

There can“be no doubt that proportionality challenges have brought a new dimension to
judicial revievryIntimes past, when the \Wedneshury;printiple ruled,decigion-makers had only
to have regard to all material‘considerations (the weight' of-which was entirely for them), to
ignore immaterial ones, and to have reached decisions which were rational (as opposed to
perverse) to be immune from challenge. Subject only to rationality, decisions could not be
impugned on the ground that a wrong balance had been struck between competing
considerations. Now of course, in certain cases at least, a more sophisticated and intensive
process of review is required, in particular when investigating alleged violations of the
qualified rights protected by the Convention.
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On this approach the courts may be expected to show a somewhat greater readiness than
hitherto to order disclosure of the main documents underlying proportionality decisions,
particularly in cases where only a comparatively narrow margin of discretion falls to be
accorded to the decision-maker (a fortiorithe main documents underlying decisions
challenged on the ground that they violate an unqualified Convention right, for example under
article 3). That said, such occasions are likely to remain infrequent: respondent authorities
under existing practices routinely exhibit such documents to their affidavits (and, indeed,
should be readier to do so whenever propartionality is in issue). Take this very case. But for
the important matter of confidentiality arising .in respect of these particular documents, it
seems to me almost ingvitable that they wouid have been exhibited, not least because that
would have been simpler than summaJrising them. Without his having seen them, however,
one can readily understandthe@ppellant's concern that their effect may have been unwittingly
distorted. \
| too agree, therefore, that the dlsclosure appllcatlon here should not be dismissed. | would
treat all five documents in the same Way the judge should receive from the respondent and
inspect the full text of the dispuied documents (consistently with the practice laid down by the
House of Lords inSeience Research Couiizg:il v Nassé [1980] AC 1028); if he concludes that
realistically their disclosure could not afféét' the outcome of the proportionality challenge he
will dismiss the appellant's application for mspectlon if, however, he reaches the contrary
conclusion he will need to consider (with counsel s assistance) the question of redaction; only
then may he still need to dgtermme the respnndents public interest immunity claim.

| too, therefore, for substantially the same reasons as thosé glven by Lord Carswell, would

allow the appeal and make the necessary order.
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Bruce William Scott Hamilton v Procurator Fiscal
Opinion of Lord Hamilton in Stated Case in the cause
Bruce William Scott Hamilton (Appellant) v Procurator Fiscal, Glasgow(Respondent)
Appeal No: 2809/00
ScotHC 334
On
20 December 2002

The facts

..., Gartocher Terrace 1s a private road accessed from a main road at one end only and that the
owners of the houses in.the sireet, alll of which border the street on one side only, own the
roadway up to the'halfway line: The rémaining part of the roadway was owned by Railtrack
plc. 1t is found in.fact that the/roadway is__in common and everyday usage with unrestricted
access over many years to anybody Wishidrfig to enter the road on foot or by vehicle from the
main road. Ordinarily‘there is-no restr{ction, obstruction or difficulty for vehicular traffic
coming from the main read into Gartochi&r_ Terrace and any member of the public wishing to
drive into it can do soeasily a'nd'without";édu's'ing nuisance to the owners or occupiers of the
houses in Gartocher Terrace. Alse accesséd’ivia Gartacher Terrace is an area of waste ground,
a cemetery and a social club all- of Whiciﬁl?é:"regularly visited by members of the public
without any restriction being placed on ther_;_.,e_i;ther currently or historically by the owners of
the properties on Gartocher Terrace. The Whole roadway is.wide enough to admit the passage
of two vehicles abreast. 7

The findings in fact also record that Mr. Combe inherited his house at No. 14 Gartocher
Terrace some two years before May 1999. In the early days of his ownership there was no
difficulty.about access 10 his property.and.he regularly took vehicles, both cars and lorries, to
his property without difficulty overithe roadway of Gartocher Terrace which is and has always
been the only access to the house..Mr. Combe runs a business elsewhere in Lanarkshire as a
Waste disposal“contractori=it dppéars thatifears existeédjlocally and particularly among the
residents of Gartocher Terrace-that he might attempt to use'the ground surrounding his house
for purposes connected with his business. Mr. Combe had no such plans and his solicitors had
written to every resident in the street to confirm that there was no such intention.

Finding in fact 9 is in the following terms:

"9. From about mid-April 1999 for a period of several months (sic) Mr. Combe was repeatedly
blocked, harried and obstructed on occasions when he attempted to drive in Gartochar Terrace
as were other members of his company, in particular his company consultant Miss Dorothy
Paterson. The problems were such that from 5 May 1999 onwards Miss Paterson began to

keep a full written log of the incidents many of which involved residents and children of
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residents in Gartochar Terrace, obstruction by objects and vehicles and vandalism in the area
around No. 14. All of these incidents, including the present one on 13 May 1999 involving the

appellant caused Mr. Combe, and others, annoyance and upset."

..., a further protest or demonstration was arranged by residents unknown in the morning and
at about 7.00 am residents of the street set up a line of 'wheelie' bins across the street at the
point where it forms a T-junction with the main road. There were some other visible signs of a
protest in the form of slogans and bannersieither on the obstruction caused by the bins or on
hedges or fences adjoining. The line of bins eompletely blocked access to Gartocher Terrace
and no vehicle could pass through without'knecking .them over or striking individuals who
were standing at or near the bins. M. Combe found the obstruction when he attempted to
drive into the street to gain'aceess to his house with his own motor vehicle and a skip lorry.
He called the police. At.approximately.7.15 a.m. a number of police officers arrived. At that
time a group of approximately eight persons were manning the barricade formed by the line of
bins. The appellant was then/in the middll.-é of the group at a point on the roadway near to its
centre. He was aware of earlier. police tlnvglvement on previous days. This involvement is
recorded in reference to/an iincident invilll_ving access to the street for vehicles belonging to
Mr. Combe, that occufred on 7 May 1999 when two of the residents were arrested. In
addition, there were further incidents on the mornings of 11 and 12 May 1999 when access to
the street was denied by the-erection of ba?ﬁér?across the entrance. On each day the police
were called to deal with a complaint from _-i\__llr_.;Combe in relation to access being denied to
him. On both days the obstruction was removed at the request of the police and Mr. Combe
received access to his property.

After the police arrived on 13 May 1999 the appellant was spoken to initially by a police
constable. He asked the group of persons including the appellant to move off the roadway.
They all refused. The constable called.for.senior. officers to.attend. A police inspector, who
was in charge«of(the operation; arrived in response to this|call. A discussion took place
between the police, the appellant and the others present as to Mr. Combe's rights of access to
Garntocher T erraceli The,policetinspector asked the"groupiasiajwholeto move off the road. He
did so'in clear terms'"having“regard'to earlier invelvement*. Some’of the group left at that
stage and some moved the 'wheelie' bins which formed the obstruction. Two persons remained
after this warning and after the others had left. One of these was the appellant. He remained in
the middle of the road. He was spoken to personally by the police inspector and the instruction
to move off the roadway and allow passage was repeated in clear terms. The appellant said
"They are not coming through". This was a reference to Mr Combe and members of his
company who were waiting on the main road with the skip lorry. The police inspector then

gave instruction to apprehend the appellant.



10.

11.

12.

122

Conclusion

In his note the sheriff tells us that he had viewed the conduct of the appellant in the light of
the overall circumstances, the number of persons present and their state of mind, and that he
had also had regard to the position of the police who had to take action in order to attempt to
deal with the situation where the road was blocked and a resident of the street who appeared to
have good reason for entering the road was being denied access. The action decided upon by
the police officers was that the obstruction on the roadway should be moved and the actions of
the appellant in attempting to frustrate them in that, taken along with his stated intent to
continue to do so, was conduct which was perfermed in breach of good public order and
decorum and conduct which might reasonably-be expected to lead to upset or to the taking of
reprisals on the part of others..The sheriff continues as follows:

"(The appellant's) refusal«to aliow entry to the street in respect of Mr. Combe had already led
to upset on his partand ook the view that the police were entirely within their rights, powers
and responsibilities when they attemptec_i to clear the roadway by consent initially and
thereafter when theyrarrested the appell‘a};it following upon his stated refusal to move. This
was an entirely properand reasonahle cz)urse for the police to adopt and | was satisfied that
refusal to comply in all the existing ciil'gumstances including the state of mind of others
present at this demonstration of resistance fulfilled the conditions for the test for common law
breach of the peace set out primarily in Rafaelli V. Heatley 1949 JC 101 and followed in

it

subsequent cases." =
Mr. Wheatley's general submission began-,__.frgm the decision of this court in Smith v.
Donnelly 2001 SCCR 800. He pointed out fhat in that case,after a review of the relevant case
law, the court expfessed the view (in para. 17) that what is reguired to constitute the crime of
breach of the peace is conduct severe enough to cause alarm to ordinary people and threaten
serious disturbance to the community. The court had gone on to indicate that if the opinions in
the leading cases are read as.a whole,.it was.sufficiently clear that something substantially
greater than mere irritation was_involved: Rather! what 'is required is conduct which does
present as‘genuinely alarming and.disturbing, in its context, to any reasonable person. He also
referred toithe passage in paras20/whereithe court; in commenting efsome recurrent themes,
said:

"...there have been repeated instances in which refusal to co-operate with police or other
officials has led to a charge of breach of the peace; but such a refusal, even if forcefully or
even truculently stated, is not likely to be sufficient in itself to justify conviction."

Mr Wheatley went on to submit that in the present case there was nothing to suggest that there
had been that degree of alarm or annoyance as would suffice to substantiate a conviction for
breach of the peace in the terms libelled in the present case. The incident took place on a
private road. It was a peaceful protest although its object was to prevent others coming onto

property which was owned by the residents. When the police officers arrived, the barrier was
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withdrawn when the police requested that it be removed. Up to that point there could not be
any warrant for holding that such conduct had constituted a breach of the peace. It did not
threaten serious disturbance to the community. In what followed, as set out in the findings in
fact, there was nothing of conduct on the part of the appellant which either by gesture or by
words was severe enough to cause alarm to a reasonable person. Nor was there any suggestion
of public disorder arising from that conduct. Consequently the conduct was not at a level
which made it appropriate to be regarded as a breach of the peace. The sheriff had therefore
erred in holding that the facts demonstrated that in law a breach of the peace had been

committed by the appellant.

There are no findings of fact that anj; other persons were actually upset by the appellant's
conduct. The issue is aceerdingly narrowed to whether the appellant's conduct prior to his
arrest was such as'might reasonably be expected to lead to others being alarmed or upset or
tempted to make reprisals at'their own _har_1d. It is difficult to find in this case any evidential
basis on which such.a conclusion cotid p‘r’bperly be based. Although there was undoubtedly a
background of earlier incidents, there is'_nothing in the findings of fact in this case to suggest
that these were other than peaceful protias_ts, albeit involving, to a greater or lesser degree,
obstruction of free aceess @long the street. While these earlier incidents were no doubt a
source of irritation to those adversely affeét’éd,, there is nothing to suggest that they, or any of
them, had given rise to violence or any se@&g-"disturbance on the part of either those who
obstructed access or of those whose access;i/_ya_s_:j obstructed. Nor does there appear to be any
basis on which iticould properly be concluded that these earlier incidents had caused "upset,
alarm and disordér among bystanders and onlookers™. The sheriff's finding that "there existed
high potential for further upset, alarm and disorder among bystanders and onlookers"
(emphasis added) seems unsupported by the evidence. We note that in the course of
adjustment- of the,stated" case the appellant's agents proposed.the following question for
inclusion:

"Was | entitled to make finding in. fact Number 21 on the basis that no evidence was led in
relation toanyone being, upsetby thetAppellant's conductiand thatiany upsetiby bystanders and
onlookers was caused by Mr.'Combe being allowed access'to the street ‘after the Appellant's
arrest?"”

The sheriff rejected that proposed adjustment but, again, has given no reasons for doing so.
There appears to have been nothing in the particular circumstances of the appellant's conduct
which made it, against the relative background, likely to be a catalyst for any serious
disturbance (whether from a supportive or a retaliatory source) such as to constitute a breach
of the peace. No doubt, it might on one view be thought to be indecorous to refuse to co-
operate with a police officer. But, as is made plain in Smith v. Donnelly at para. [20], such

refusal is not likely, as the law is presently understood, to be sufficient in itself to justify a
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conviction for breach of the peace. The circumstances of this case in substance amount to no
more than that. It is unnecessary to discuss whether the appellant's conduct was otherwise
criminal.
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Tabernacle v Secretary of State for Defence
England and Wales Court of Appeal (Civil Division) Decisions between

Tabernacle (Appellant)

and
The Secretary of State for Defence (Respondent)

Case No: C1/2008/0649

On
05 February,2009
[2009] EWECACiv 23

Lord Justice Laws:

Introduction

1. This is an appealy*with permission granted by Waller L on 13th May 2008, against the
decision of the Divisional¢Court (Mauril‘ce Kay LJ and Walker J) given on 6th March 2008 by
which it dismissed the appellant's appii(fétion for judicial review seeking to challenge the
legality of paragraph 7(2)(f) of the AtEmic \Weapons Establishment (AWE) Aldermaston
Byelaws 2007 (the 2007 Byelaws). " -

2. The appellant is a long=time member of the Aldermaston Women's Peace Camp (the AWPC).
The AWPC protest ‘against nuclear Wea{pbn_s. They do so in the vicinity of the Atomic
Weapons Establishment at /Aldermaston (thet AWE). They have camped on land at
Aldermaston, most recently in an area own_e;dT__py!t_h‘e respondent Secretary of State within what
the 2007 Byelaws call "ihé-CdntroIIed Afez;lg". Paragraph  7(2)(f) of the 2007 Byelaws
prohibits camping ifi the Controlied Areas from which, therefore, it bans the AWPC. The
question in the case is whether this prohibition violates the apbellant's right of free expression
guaranteed by Article 10 of the European Convention on Human Rights (the ECHR).

The facts

4. Thecamp-has-been,going.for some 23 years, The women,assemble on.the, land for the second
weekend of each month. They stayfram Friday evening until Sunday morning. They hold
vigils, meetings and demonstrations, and hand out leaflets. Their protest is and always has
been entirely peaceful.

5. The land occupied by the AWE includes what are called the Protected Areas and the
Controlled Areas. Public entry into the Protected Areas, where the actual Research
Establishment is situated, is forbidden. However the public has free access to the Controlled
Areas, and it is there, as | have indicated, that the AWPC foregathers each month. We were

told that the Controlled Areas have been open to the public at least since 1986.
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The issue

9.

The appellant sought originally to challenge the legality of paragraph 7(2)(f), (g) and (j). The
Divisional Court, having granted permission to seek judicial review and proceeded to
determine the substantive judicial review claim, upheld the challenge to paragraph 7(2)(g) but
dismissed the balance of the application relating to 7(2)(f) and (j). We are no longer concerned
with (j). The appeal relates only to (f).

The secretary of state’s case

13.

14.

15.

The Legal Setting

In deciding whether the interference i§justified the court has to consider whether paragraph
7(2)(f) serves the achievemeniof a legitimate aim and, if it does, constitutes a proportionate
means of doing so. The gequirement of proportionality is derived from the rubric "necessary in
a democratic society” infArticle 10(2). It _is well established that this standard can only be
satisfied if the impugnedimeasure is reqll;'ired to fulfil what the European Court of Human
Rights has described as a “pressing soci;I need'": see, amongst a welter of authority, Sunday
Times v United Kingdom (1979) 2 EHRF\’:I2_45.

Moreover the weight of the Article 10(2) justification advanced by the State cannot — certainly
in this case — be looked @t in isolation. Whether paragraph 7(2)(f) imposes no more than a
proportionate restriction of AWPC's free Q[;r’-e"ssion rights depends also on the particular
nature and quality of the_ right's: exercise _-Qyitfj_which the prohibition interferes. Here the
Secretary of State's case has two specific asbects. First, Mr Nardell on his behalf submits that
we should attach“importance to the fact that the only source of the public's right (thus AWPC's
right) to go on the Controlled Areas is to be found in the 2007 Byelaws themselves: paragraph
6, which | have set out. They are not, otherwise, public land at all. Mr Nardell says that all that
has happened, is,that the Secretary of, State.has.through the 2007 Byelaws granted the public a
right to go on.the/Contralled Areas, but subject ‘to/conditions ineluding that provided for by
paragraph*7(2)(f). The State owes no positive obligation whatever to set aside any part of the
propertysas a“place for, public protest) Mareover theliSecretary ofsStatei has not previously
admitted the ‘public'to the Controlled Areas for ‘camping ‘purposes, let'alone political protest:
the predecessor byelaws also prohibited camping. In all those circumstances, while as | have
foreshadowed Mr Nardell accepts that paragraph 7(2)(f) constitutes an interference with
AWPC's rights under Article 10, he says that the interference is weak.

The second aspect of the Secretary of State's case concerning the particular nature and quality
of the Article 10 right's exercise (with which the paragraph 7(2)(f) prohibition interferes) is
altogether broader. It consists in what Mr Nardell submits is an important distinction: between
the so-called essence of the Article 10 right on the one hand, and the "manner and form" of its

exercise on the other. Mr Nardell submits that paragraph 7(2)(f) only intrudes upon the latter,
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and this has, or should have, a significant bearing on the court's readiness to hold that
paragraph 7(2)(f) is no more than a proportionate interference. Plainly there is not, nor could
there be, any suggestion that the Secretary of State has sought to impose anything approaching
a blanket ban on AWPC's rights of protest. They may protest as much as they like: all they are
stopped from doing is camping in the Controlled Areas. Mr Nardell submits that such a
restriction goes at most to the manner and form of AWPC's exercise of the right of free

expression; and not to the right's essence.

In Strasbourg the applicants submitted that iheir assembly was banned in Trafalgar Square
because it was "controversial and liable t0.shock or offend rather than for any reason of
public safety. The Commission, which concluded that the applicants’ complaint was
manifestly ill-founded, held that the question whether the applicants' policy was merely
"controversial™ was within the government's margin of appreciation, and said this (CD98):

"Having regard torthe fact-that the refusal of permission did not amount to a blanket
prohibition on the helding of'the applican%s‘ rally but only prevented the use of a high profile
location (other venues being available in'_,cen;tral London)... the restriction in the present case
may be regarded asjproportionate and jusiified as necessary in a democratic society within the

meaning of Article 11(2) of the Convention."

Mr Nardell would submit that the Iearnin-ﬁ;;s-ﬁéws not only that there is a real distinction
between restrictions on the manner and form-,__Qf_ g_p,rotest (or other utterance) and a prohibition
of the protest altagether; it shows also thaf once the court is satisfied that the case is in the
former territory and not the latter, it will be much readier to allow the State what may be a
generous margin of appreciation to take restrictive measures for practical or prudential
reasons. As Professor Barendt has said (Freedom of Speech, 2" edn., p. 281):

"[R]easonable time, manner, and.place restrictions have been.upheld, provided at any rate that

they leave ample alternative channels for communication of the ideas information."

On MrNardelt's caseithe space given: by the:Strasbourg court to'manter and form restrictions
is, moreover,-all of a' piecé'with another ‘dimension of the eourt's jurisprudence. This is the
care taken in the authorities to avoid a position in which invocation of a Convention right
might seem to, or might in fact, confer an immunity from the effects of ordinary State
regulation for proper purposes. Chapman v UK (2001) 10 BHRC 48 (Application No
272385/95) is a good example. The applicant was a gypsy. The local authority refused
planning permission for her mobile home to be stationed on a piece of land she had purchased,
and served enforcement notices which were upheld at a public inquiry. Further applications
for planning permission for a bungalow were refused, and the refusals again upheld at public

inquiries. The court at Strasbourg held that the authority's decisions constituted an interference
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with the applicant's right to respect for her private life, family life and home pursuant to
ECHR Article 8; but the interference had the legitimate aim of protecting the rights of others,
the national authorities enjoyed a margin of appreciation as to how that should be achieved,
and they had weighed in the balance the various competing interests. Accordingly the
decisions arrived at were proportionate to the legitimate aim of preserving the environment.
At paragraph 96 the court observed that
"the fact of belonging to a minority with a traditional lifestyle different from that of the
majority does not confer an immunity from general laws intended to safeguard the assets of
the community as a whole, such as the environment..."
Mr Nardell submits that all these aspects of the*case-law provide the setting for the Secretary
of State's justification of the interference with the AWPC's rights constituted by paragraph
7(2)(f) of the 2007 Byelaws. ‘Fheir effect is that while the justification must be real and not
fanciful, and of course serve.a legitimate aim, it must be judged by reference to a very broad
margin of appreciation enjoyed:by the Secretary of State.

The Secretary ofiState's Justificaﬁ'on of paragraph 7(2)(f) of the 2007 Byelaws
...., Maurice Kay LJ giving the judgmen% ofthe Divisional Court:
"23. ... As a matter'of policy, thereis a aeneral prohibition on unauthorised camping across
the Defence Estate. At is only alloweq ‘with express permission. The reasons include
operational and security €oncerns. Dealing{specifically with Aldermaston, Mr Pinchen says
that camping in the vicinity.of the securityiﬁt’;% is not appropriate for security reasons. If it
were allowed, additional surveillance Would_._b’e;necessary. Camping can be used as a base, a
cover or a distraction in relation to terrdrist or similar actjvities. There are no publicly
accessible sanitafion facilities anywhere in the Controlled Areas. AWE have received
numerous complaints about the AWPC and its occupants, ranging from the leaving of human
excreta in the area to passing motorists beeping their horns ... The claimant denies all
allegations-of. antisocial-behaviour and.we.are.content to.accept that, in general, the members
of the AWPC do not behave badly. They have been camping there or thereabouts for many
years and the prohibition on camping in the Byelaws has existed since at least 1986. We have
previcuslyexptained whysit-has'nat beenienforced overithe years:™
The reference'to a previous-explanation is to paragraph 5'of-the Divisional-Court's judgment:
"It seems that the 1986 Byelaws were never used against the AWPC, probably because there
was for a time some doubt as to whether the women were on land belonging to the Secretary
of State and, more recently, because of apprehension about the impact of the Human Rights
Act 1998."
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The appellant’s case

The Legal Setting

Mr Pievsky for the appellant does not dispute, nor could he, that the Strashbourg court has
accepted a distinction between manner and form on the one hand and the essence of a
Convention right on the other. He also concedes that the prevention of public disorder may in
appropriate cases justify such measures as a requirement of prior authorisation or even the
prohibition of a protest; though he submits that the feared disorder must be imminent. He does
not, however, accept that in principle the law allows a wider discretionary area of judgment in
relation to the manner and form, as' epposed to the essence, of a political protest.
("Discretionary area of judgment” is a better phrase.than "margin of appreciation™: as is well
known the latter is a Strasbourg term of art reflecting the international court's distance from
the facts and circumstances of.decision-making in the States Parties.)

In any event, however JVr Rievsky roundly submits that'we are not in "manner and form™
territory. His case.is thatthe AWRC camp _i_s not merely the setting or the context — the manner
and form — of his client'siprotest: itis an:i'nherent part of the protest itself. It has a symbolic
effect. Attending a peace camp is a'-.traditional and well-recognised form of political
expression. There are many; WeII—knownflliJ_ﬁstances. Waller LJ granting permission to appeal
considered that "the byelaw as c'onstrued 'Eaféhes a form of peaceful protest used in many
places..." It is undoubted that aets‘as well as words may constitute political expression: see for
example Vajna v Hungary (Application 33629/66) In his reply skeleton argument Mr Pievsky
puts it thus (paragraph 4): o =
"Defacing a flag, dellberately using a seat on a bus supposedly reserved for citizens of a
different race, in order to defy a racist law on segregation, going on a hunger strike, carrying
out a silent vigil, and attending a peace camp are well-known ways in which political
messages about fundamentally important political matters can be very powerfully expressed —
albeit silently."

As for the contention that theappellant's ECHR rights are the less because (in light of
paragraph“6 of the 2007 Byelaws) all that has happened is that the Secretary of State has
grantéd publictaccessito the' Controlled Argas subjectitojconditions; thisiis, on Mr Pievsky's
argument, ‘a non sequitur.“He submitted“in' terms“that government'property is held for the
public good; the Secretary of State has no legitimate private axe to grind. | apprehend Mr
Pievsky would say that once it is accepted that the appellant enjoys Article 10 rights with the
AWPC, the fact that the government landowner has granted access to the land means only that
the AWPC is not a trespasser.

Mr Pievsky also submits that the Secretary of State has given no weight to the subject-matter
of the AWPC protest: nuclear weapons. Where the acts or speech in question relate to "a

debate on a matter of general concern and [constitute] political and militant expression ... a
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high level of protection of the right to freedom of expression is required under Article 10"
Lindon and others v France (2008) 46 EHRR 35.
In all these circumstances Mr Pievsky submits that the interference with his client's rights
constituted by paragraph 7(2)(f) of the 2007 Byelaws, far from being weak or insubstantial,
goes to the right's core or essence; and the discretionary area of judgment which the domestic
court should allow the Secretary of State (whatever the margin of appreciation which might be
contemplated by the international tribunal) should be severely circumscribed. Paragraph
7(2)(f) could only be vindicated by a substantial objective justification, amounting to an
undoubted pressing social need.

The Secretary.of State's Justification.oefparagraph 7(2)(f) of the 2007 Byelaws
Mr Pievsky has advanced arguments in reply-to all of the points put forward by Mr Pinchen.
As for concerns about security; it has not been suggested that the AWPC have ever proposed
to enter the Protected Areas,and (as my Lord Wall LJ suggested in the course of argument)
the perimeter fenee is presumably pa_tro_lled in any event. Then there is a point about
sanitation: the appellant has/given evideﬁbe, which | do not think is contradicted, as to the
availability of adequate sanitation faciliEies,; Moreover the 2007 Byelaws include provisions
relating to nuisance and waste and there:lh_as been no suggestion of any breach. Next there is
Mr Pinchen's evidence of “numerous complaints about the AWPC and its occupants”, some of
them taking a particularlyunpleasant form.‘The Divisional Court accepted that "in general, the
members of the AWPC do-not behave bé’g]il":;" and the evidence overall shows that their
activities down the years have been consisteﬂ_tly_zpe,aceful.
On this last aspect of the case, the reaction bf other members of the public to the presence and
the activities of the AWPC, Mr Pievsky understandably relies on the decision of the
Divisional Court in Redmond-Bate v DPP [1999] EWHC Admin 732. That case concerned an
episode in which one or more of three women, Christian fundamentalists, were preaching
from the_steps of Wakefield Cathedral. A.crowd, gathered. Some. of the people in the crowd
showed themselves hostile to the women. A police officer at the scene feared a breach of the
peace. He ‘asked the women to stop preaching. They refused. He arrested them for breach of
the ipeace."Onevof the:twomenwas|subsequently,conyicted of obstructinga police officer. Her
appeal“to the“Crown"Court was dismissed.’ She launched a“further appeal, by way of case
stated, to the High Court; and this appeal was successful. Sedley LJ (with whom Collins J
agreed) said this:
"18. ... The question for PC Tennant was whether there was a threat of violence and if so, from
whom it was coming. If there was no real threat, no question of intervention for breach of the
peace arose. If the appellant and her companions were (like the street preacher in Wise v
Dunning) being so provocative that someone in the crowd, without behaving wholly
unreasonably, might be moved to violence he was entitled to ask them to stop and to arrest

them if they would not. If the threat of disorder or violence was coming from passers-by who
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were taking the opportunity to react so as to cause trouble (like the Skeleton Army in Beatty v
Gilbanks), then it was they and not the preachers who should be asked to desist and arrested if
they would not."”

In all these circumstances Mr Pievsky submits that the Secretary of State has not begun to
demonstrate a substantial objective justification for paragraph 7(2)(f) of the 2007 Byelaws,

amounting to an undoubted pressing social need.

Conclusions

The Legal Setting

In my judgment the supposed distinction between the essence of a protest and the manner and
form of its exercise has to be treated with considerable care. In some cases it will be real, in
others insubstantial. All depends on the particular facts; and it is worth remembering that the
Strasbourg court has always beensensitive to factual nuance.

The Secretary ofiState's Justifica’gibn of paragraph 7(2)(f) of the 2007 Byelaws

Mr Pievsky's responses to the individual jltl_s,tifications canvassed in Mr Pinchen's evidence are
all generally persuasive. Paragraph 7(2)(f) was not framed in the face of high-profile public
concerns, as in Rai, Almond (1995) 19 EHR’h—CD93; or threats of violent public disorder, as in
Chorherr v Austria (1993) 17 EHRR 358; oﬂjéﬁ'ance of the general law, as in Chapman v UK
(2001) 10 BHRC 48. In_my- judgment the-j_.sécretary of State has viewed, or treated, the
AWPC's presence at Aldermaston for all 'the world as if it were no more nor less than a
nuisance. | accept he appears to have regarded it as more than'that, and I certainly accept that
Mr Pinchen's evidence accurately describes the Secretary of State's perception of the matter.
But the individual points made — the security fence, traffic problems, lavatories, the bad
behaviour.ef other.members, of the public —are, in objective terms,.nuisance points.

Rights worth .having are unruly things. ;Demanstrations jand jprotests are liable to be a
nuisance. They are liable to be inconvenient and tiresome, or at least perceived as such by
othersywho «are . outcof sSympathyfwith (them.“Sometimes they“aref\wrong-headed and
misconceived: Sometimes they betray a kind of‘arregance:“an arrogance-which assumes that
spreading the word is always more important than the mess which, often literally, the exercise
leaves behind. In that case, firm but balanced regulation may be well justified. In this case
there is no substantial factor of that kind. As for the rest, whether or not the AWPC's cause is
wrong-headed or misconceived is neither here nor there, and if their activities are inconvenient
or tiresome, the Secretary of State's shoulders are surely broad enough to cope.

For all these reasons, in my judgment the effect of paragraph 7(2)(f) of the 2007 Byelaws is to
violate the appellant's rights guaranteed by ECHR Articles 10 and 11. | would accordingly
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allow the appeal. If my Lords agree, we should hear argument as to the appropriate form of
relief.

Lord Justice Wall:

...,In the first place, it seems to me to give take no cognisance of the nature of the protest, as

explained by the appellant in paragraph 7 of her second witness statement: -

"l would like to emphasise hou amental camping is to the AWPC's protests at
Aldermaston. As AWPC's.n gges very nature is the camp. Without the camp

AWPC simply would not exist....... _,4

..., | am extremely grai /the reas u the appeal so fully and clearly

| agree both wit

|
L

AULINENTNEINS
RINNIUUNIININY
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APPENDIX C

PUBLIC ORDER ACT 1936

1936 CHAPTER 6 1 Edw 8 and 1 Geo 6

An Act to prohibit the wearing of uniforms in connection with political objects and the
maintenance by private persons of associations of/military or similar character; and to make further
provision for the preservation of'public order on the occasien of public processions and meetings and
in public places. 4

[18th December 1936]
\
1. Prohibition of uniforms«n connection with political objects.

(1)Subject as hereinafter provided, any;p;erson who in any public place or at any public
meeting wears uniform signifying his association '¥vith' any political organisation or with the promotion
of any political object shall"be guilty of an offence: Provided that, if the chief officer of police is
satisfied that the wearing of any such uniform as-_':éiforJésaid on any ceremonial, anniversary, or other
special occasion will not be likely to ifivolve risk Jc_if_fr_;qblic disorder, he may, with the consent of a
Secretary of State, by order permit the wéaring of sécﬁ'lﬂniform on that occasion either absolutely or
subject to such conditions as may be-specified in the order- -

(2)Where any person is charged before any court with an offence under this section, no further
proceedings in respect thér;ci)fgr;élilrt;}ékrén égainst him without the ¢onsent of the Attorney-General
[Elexcept such as are authdrised by [E2section 6 of the Prosecution of Offences 1979]], so, however,
that if that person is remanded in custody he shall, after the expiraﬁon of a period of eight days from
the date on which=he was so remanded, be entitled-tobe [E3released-onshail] without sureties unless

within that period the Attorhey-General has.cohsented to such-further proceedings as aforesaid.

Annotations:

Amendments (Textual)

E1Words substituted by Criminal Jurisdiction Act 1975 (c. 59), Sch. 5 para. 1
F2Words substituted by Prosecution of Offences Act 1979 (c. 31), Sch. 1
E3Words substituted by Bail Act 1976 (c. 63), Sch. 2 para. 10
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2. Prohibition of quasimilitary organisations.

(1)If the members or adherents of any association of persons, whether incorporated or not,
are—

(a)organised or trained or equipped for the purpose of enabling them to be employed in
usurping the functions of the police or of the armed forces of the Crown; or

(b)organised and trained or organised and equipped either for the purpose of enabling them to
be employed for the use or display of physical force in promoting any political object, or in such
manner as to arouse reasonable apprehension that they.are organised and either trained or equipped for
that purpose;
then any person who takes part.in the control or management of the association, or in so organising or
training as aforesaid any members or adherents thereof, shall'be guilty of an offence under this section:
Provided that in any proceedings.against a person charged with the offence of taking part in the control
or management of such an‘association‘as aforesaid it shall be a defence to that charge to prove that he
neither consented to nor connivedsat the organisatio_n, training, or equipment of members or adherents
of the association in contravention of the provision‘s.-'of this section.

(2)No prosecution shall be instituted unaer ithis section without the consent of the Attorney-
General.
(3)If upon application/being made by the Attorney-General it appears to the High Court that
any association is an association of which membersoradherents are organised, trained, or equipped in
contravention of the provisions of this section, the Cijrtt’-fnay make such order as appears necessary to
prevent any disposition without the leave of the Cour-t__.o_f_:iproperty held by or for the association and in
accordance with rules of court may direct an inquiry and report to.he made as to any such property as
aforesaid and as to the affairs of the association and make such furtiier orders as appear to the Court to
be just and equitable for the application of such property in or towards the discharge of the liabilities of
the association lawfully incurred before the date of the application or since that date with the approval
of the Court, in or.tewards the répayment of moneys.to persons,who became,subscribers or contributors
to the association in goed faith and without' knowledge of any such contravention as aforesaid, and in
or towards any costs incurred in connection with any such inquiry and report as aforesaid or in
winding=up oridissolvifig the association;andimayiorderthatiany/preperty whith is not directed by the
Court to be so applied'ds aforesaid shall-be'forfeited to the Crown.

(4)In any criminal or civil proceedings under this section proof of things done or of words
written, spoken or published (whether or not in the presence of any party to the proceedings) by any
person taking part in the control or management of an association or in organising, training or
equipping members or adherents of an association shall be admissible as evidence of the purposes for
which, or the manner in which, members or adherents of the association (whether those persons or
others) were organised, or trained, or equipped.

(5)If a judge of the High Court is satisfied by information on oath that there is reasonable

ground for suspecting that an offence under this section has been committed, and that evidence of the
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commission thereof is to be found at any premises or place specified in the information, he may, on an
application made by an officer of police of a rank not lower than that of inspector, grant a search
warrant authorising any such officer as aforesaid named in the warrant together with any other persons
named in the warrant and any other officers of police to enter the premises or place at any time within
one month from the date of the warrant, if necessary by force, and to search the premises or place and
every person found therein, and to seize anything found on the premises or place or on any such person
which the officer has reasonable ground for suspecting to be evidence of the commission of such an
offence as aforesaid: Provided that no weman 'shall, in pursuance of a warrant issued under this
subsection, be searched except by a woman.

(6)Nothing in this section shall be construed.as prohibiting the employment of a reasonable
number of persons as stewards to assist-in the preservation of order at any public meeting held upon
private premises, or the making of.arrangements for that purpose or the instruction of the persons to be
so employed in their lawful duties as such stewards, or their being furnished with badges or other
distinguishing signs.

Annotations:

Modifications etc. (not altering text)
C1S. 2(2) explained by CriminalJurisdiction Act 1975 (c. 59), s. 12
3SBA........ R R E4

Annotations:

Amendments (Textual) o
F4Ss. 3-5, 5A repealed by, Public Order Act 1986 (c. 64, SIF 39:2), s 40(3), Sch. 3

6. Amendment of 8 Edw. 7:¢. 66.

Section one of the-Public Meeting Act, 1908, (which provides that any person who at a lawful
public meeting acts in a disorderly=manner for the purpose of preventing the transaction of the business
for which the meeting was called together;or incites.others so'to act, shall be guilty of an offence) shall
have effect as if the following subsection were added thereto— “ (3) if any constable reasonably
suspects.any,person, of.committing.an offence.under.the-foregoing, provisions.of this,section, he may if
requestedso to'do by the chairman:of theimesting require that person to declare him immediately his
name and address and, if that person refuses or fails so to declare his name and address or gives a false
name and address he shall be guilty of an offence under this subsection and liable on summary
conviction thereof to a fine not exceeding forty shillings, and if he refuses or fails so to declare his
name and address or if the constable reasonably suspects him of giving a false name and address, the
constable may without warrant arrest him.”

Annotations:

Modifications etc. (not altering text)


http://www.legislation.gov.uk/id/ukpga/Edw8and1Geo6/1/6/section/2/2
http://www.legislation.gov.uk/id/ukpga/1975/59
http://www.legislation.gov.uk/id/ukpga/1975/59/section/12
http://legislation.data.gov.uk/ukpga/Edw8and1Geo6/1/6/data.htm?wrap=true#commentary-c588234
http://legislation.data.gov.uk/ukpga/Edw8and1Geo6/1/6/data.htm?wrap=true#reference-c588234
http://legislation.data.gov.uk/ukpga/Edw8and1Geo6/1/6/data.htm?wrap=true#reference-c588234
http://www.legislation.gov.uk/id/ukpga/Edw8and1Geo6/1/6/section/5A
http://www.legislation.gov.uk/id/ukpga/1986/64
http://www.legislation.gov.uk/id/ukpga/1986/64/section/40/3
http://www.legislation.gov.uk/id/ukpga/1986/64/schedule/3

136

C2The text of S. 6 is in the form in which it was originally enacted: it was not reproduced in Statutes in
Force and does not reflect any amendments or repeals which may have been made prior to 1.2.1991.
7. Enforcement.

(1)Any person who commits an offence under section two of this Act shall be liable on
summary conviction to imprisonment for a term not exceeding six months or to a fine not exceeding
one hundred pounds, or to both such imprisonment and fine, or, on conviction on indictment, to
imprisonment for a term not exceeding two years or to a fine not exceeding five hundred pounds, or to
both such imprisonment and fine.

(2)Any person guilty of [F5any offence underthis'/Act other than an offence under section two
... F6] shall be liable on summary conviction to imprisonment for a term not exceeding three months
or to a fine not exceeding [E7level 4 on.the standard scale], or to both such imprisonment and fine.

(3)A constable may witheut warrant arrest any person reasonably suspected by him to be
committing an offence under section one : /8 of this Act.

Annotations:

Amendments (Textual) ~

F5Words substituted by Public'Order Act 1963 (6452), 5.1(2)

E6Words repealed by Public'Order Act 1986 (c. 64, SIF.39:2), s. 40(3), Sch. 3

E7Words substituted by virtue of (E.W.) Crimin@sﬁce Act 1982 (c. 48, SIF 39:1), s. 46 and (S.)
Criminal Procedure (Scotland) At 1975 (€. 21, SIF-J_:_-3§;1J)’, s. 289G and by 1995 c. 40, ss. 3, 7(2), Sch.
1 para. 3(1), Sch. 2 Pt. 11 it is provided+(S:) (1.4.19967?[!?3'at s. 7(2) shall have effect as if the maximum

fine that may be imposed on summary conviction for the offence mentioned therein were a fine not

exceeding level 4 on thesstandard scale instead of a fine not exceeding £50
E8Words repealed by Public Order Act 1986 (c. 64, SIF 39:2), s. 40(3); Sch. 3

8. Application to Scotland.

This Act shall'apply to’Scotland subject to'thefollowing modifications:—

(1)Subsection"(2) of'section one and subsection (2) of'section two of this Act shall not apply.

(2)In subsection (3) of section two the Lord Advegate shall be substituted for the Attorney-
General and the Courtiof Session shall be substituted for the High' Court.

(8)Subsection (5) of section two shall have effect as if for any reference to a judge of the High
Court there were substituted a reference to the sheriff and any application for a search warrant under
the said subsection shall be made by the procurator fiscal instead of such officer as is therein
mentioned.

(4)The power conferred on the sheriff by subsection (5) of section two, as modified by the last

foregoing paragraph, shall not be exercisable by an [EQhonorary sheriff]

Annotations:
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Amendments (Textual)

F9Words substituted by virtue of Sheriff Courts (Scotland) Act 1971 (c. 58), s. 4(2)
F10S. 8(5) repealed by District Courts (Scotland) Act 1975 (c. 20), Sch. 2

F11S. 8(6) repealed by Public Order Act 1986 (c. 64, SIF 39:2), s. 40(3), Sch. 3

9. Interpretation, &c.
(1)In this Act the following expressions have the meanings hereby respectively assigned to

them, that is to say:—

“Meeting” means a meeting held for the purpose of the discussion of matters of
public interest or for the purpose.efthe expression of views on.such matters;

“Private premises” means#premises to which the public have access (whether on payment or
otherwise) only by permission.ef thefowner; occupier, or lessee of the premises;

“Public meeting” includes any meeting in a public place and any meeting which the public or any
section thereof are permittedito attend, whether or@payment or otherwise;
[E13“Public place” includes any highway [E14; or in Scotland any road within the meaning of the
Roads (Scotland) Act 1984] and any other premisés_og_place to which at the material time the public
have or are permitted to have access, whether on pé_ymeht or otherwise.]
................................ =S

“Recognised corps” means a rifle club, miniature rifle club or cadet corps approved by a

S

Secretary of State under the Firearms Acts 1920 to I§3'6;fbr the purposes of those Acts.

varied by a subsequent order made in like manner.

(4)The powers conferred by this Act on any chief officer of police may, in the event of a
vacancy in the office or in the event 'of the chiefiofficer.of paiice‘being unable to act owing to illness or
absence, be exercised by'theperson duly authorised'in accordance with directions given by a Secretary
of State to exercise those powers on behalf ©f the chief offiger.of police.

Annotations:

Amendments (Textual)

E12Definition of “Chief Officer of Police” repealed by (E.W.) Police Act 1964 (c. 48), Sch. 10 Pt. |
and (S.) Police (Scotland) Act 1967 (c. 77), Sch.5 Pt. |

E13Definition substituted by Criminal Justice Act 1972 (c. 71), s. 33

F14Words inserted by Roads (Scotland) Act 1984 (c. 54, SIF 108), ss. 128(1), 156(1), Sch. 9 para. 30

E15Definition repealed by Public Order Act 1986 (c. 64, SIF 39:2), s. 40(3), Sch. 3

F16S.9(2) repealed (30.9.1997) by 1997 c. 60, ss. 3(2), 3(3), Sch.

E17Words repealed by Public Order Act 1986 (c. 64, SIF 39:2), s. 40(3), Sch. 3
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10. Short title and extent.
(1)This Act may be cited as the Public Order Act 1936.
(2)This Act shall not extend to Northern Ireland.

Annotations:

138

Amendments (Textual)
F18S. 10(3) repealed by Statute Law

AULINENTNEINS
ARIAATUUMINYAE
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APPENDIX D

PUBLIC ORDER ACT 1986

1986 CHAPTER 64

An Act to abolish the common law offences of riot, rout, unlawful assembly and affray and
certain statutory offences relating to public order; fo«create new offences relating to public order; to
control public processions and assemblies; to co_ntrol the stirring up of racial hatred; to provide for the
exclusion of certain offenders from sportiné events;-to create a new offence relating to the
contamination of or interference.with.goods; to confer power to direct certain trespassers to leave land,;
to amend section 7 of the Conspiracy‘and Protection of Property Act 1875, section 1 of the Prevention
of Crime Act 1953, Part«V of sthe [Criminal Justice (Scotland) Act 1980 and the Sporting Events
(Control of Alcohol etc.) Act 1985; ta repeal c;er.tain obsolete or unnecessary enactments; and for
connected purposes.

[7th November 1986]

Be it enacted by the Queen’s most Excellre-i'}.t Majesty, by and with the advice and consent of
the Lords Spiritual and Temporal, and Commons;":l'nf this present Parliament assembled, and by the
authority of the same, as follows:— _ 4

Annotations: - -

Commencement Informatien
I1Act wholly in force at 1.4.1987 by s. 41(1) and S.1. 1987/198

PART | NEW;OFFENCES
1. Riot.

(1)Whered2 or more persons who are present together use or threaten unlawful violence for a
common_purpose and_the conduct of them_ (taken together) is such as would cause a person of
reasonable firmness present at the .scene.to fear for his personal safety, each of the persons using
unlawful violence for the common purpose is guilty of riot.

(21t is immaterial whether or not the 12 or more use or threaten unlawful violence
simultaneously.

(3)The common purpose may be inferred from conduct.

(4)No person of reasonable firmness need actually be, or be likely to be, present at the scene.

(5)Riot may be committed in private as well as in public places.

(6)A person guilty of riot is liable on conviction on indictment to imprisonment for a term not

exceeding ten years or a fine or both.


http://www.legislation.gov.uk/id/uksi/1987/198
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2. Violent disorder.

(1)Where 3 or more persons who are present together use or threaten unlawful violence and
the conduct of them (taken together) is such as would cause a person of reasonable firmness present at
the scene to fear for his personal safety, each of the persons using or threatening unlawful violence is
guilty of violent disorder.

(2)It is immaterial whether or not the 3 or more use or threaten unlawful violence
simultaneously.

(3)No person of reasonable firmness need actually be, or be likely to be, present at the scene.

(4)Violent disorder may be committed in private as well as in public places.

(5)A person guilty of violent disorder is liable®on _conviction on indictment to imprisonment
for a term not exceeding 5 years or a fine or Both, oE-on summary conviction to imprisonment for a

term not exceeding 6 months or a fine net exceeding the statutory maximum or both.

3. Affray. L 4

(1)A person is guilty‘of affray if he uses‘i-ir threatens unlawful violence towards another and
his conduct is such as would cause a person of re'_asonable firmness present at the scene to fear for his
personal safety. _

(2)Where 2 or more persons useor threaten the unlawful violence, it is the conduct of them
taken together that must be considered for‘the purpds’és of subsection (1).

(3)For the purposes of this section-a threat célr-xé-t' be made by the use of words alone.

(4)No person of reasonable firmness need ac{galjy be, or be likely to be, present at the scene.

(5)Affray may beicommitted in private as vvéll as in public places.

(6)A constable. fay arrest without warrant anyone he reasonably suspects is committing
affray.

(7)A person guilty of affray is liable on conviction on indictment to imprisonment for a term
not exceeding 3 years, or a fine-or both,.or on.summary,conyiction.to imprisonment for a term not

exceeding 6 months|or asfine not exceeding the statutory maximum or both;

4. Fear or'provocation/of viclence.

(2)A person is guilty of an offence’ifhe—

(a)uses towards another person threatening, abusive or insulting words or behaviour, or

(b)distributes or displays to another person any writing, sign or other visible representation
which is threatening, abusive or insulting, with intent to cause that person to believe that immediate
unlawful violence will be used against him or another by any person, or to provoke the immediate use
of unlawful violence by that person or another, or whereby that person is likely to believe that such
violence will be used or it is likely that such violence will be provoked.

(2)An offence under this section may be committed in a public or a private place, except that

no offence is committed where the words or behaviour are used, or the writing, sign or other visible
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representation is distributed or displayed, by a person inside a dwelling and the other person is also
inside that or another dwelling.

(3)A constable may arrest without warrant anyone he reasonably suspects is committing an
offence under this section.

(4)A person guilty of an offence under this section is liable on summary conviction to
imprisonment for a term not exceeding 6 months or a fine not exceeding level 5 on the standard scale
or both.

[F14A Intentional harassment, alarm or distress.

(1)A person is guilty of an offence if, withsintent to cause a person harassment, alarm or
distress, he—

(a)uses threatening, abusive or insultiné words ar behaviour, or disorderly behaviour, or

(b)displays any writing, sign_er other visible representation which is threatening, abusive or
insulting, thereby causing that or another person harassment, alarm or distress.

(2)An offence under thisssection may be cc_)mmitted in a public or a private place, except that
no offence is committed where the words or beh‘a};}iour are used, or the writing, sign or other visible
representation is displayed, by & person inside a awelling and the person who is harassed, alarmed or
distressed is also inside that or anather dwelling. _

(3)It is a defence for the aceused to prove—

(a)that he was inside a dwelling-and had ho-reason to believe that the words or behaviour
used, or the writing, sign or other visible representat@nt’aisplayed, would be heard or seen by a person
outside that or any other dwelling, or- ¥ _

(b)that his condugt was reasonable.

(4)A constable! [fiay arrest without warrant anyone he reasonably suspects is committing an
offence under this section.

(5)A person guilty of an offence under this section is liable on summary conviction to
imprisonment for asterm not exceeding, 6.months or.a fine not exceeding.level 5 on the standard scale
or both.]

Annotations:

Amendments;(Textual)
F1S. 4A inserted (3.2.1995) by 1994 c. 33, s. 154; S.I. 1995/127, art. 2, Sch. 1

5. Harassment, alarm or distress.

(1)A person is guilty of an offence if he—

(a)uses threatening, abusive or insulting words or behaviour, or disorderly behaviour, or

(b)displays any writing, sign or other visible representation which is threatening, abusive or
insulting, within the hearing or sight of a person likely to be caused harassment, alarm or distress
thereby.
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(2)An offence under this section may be committed in a public or a private place, except that
no offence is committed where the words or behaviour are used, or the writing, sign or other visible
representation is displayed, by a person inside a dwelling and the other person is also inside that or
another dwelling.

(3)It is a defence for the accused to prove—

(a)that he had no reason to believe that there was any person within hearing or sight who was
likely to be caused harassment, alarm or distress, or

(b)that he was inside a dwelling and had ino reason to believe that the words or behaviour
used, or the writing, sign or other visible representation displayed, would be heard or seen by a person
outside that or any other dwelling, or

(c)that his conduct was reasonabie.

(4)A constable may arrestaperson without warrant if—

(a)he engages in offensive conduct which [E2a] constable warns him to stop, and

(b)he engages in further offensive conduct i_mmediately or shortly after the warning.

(5)In subsection (4)foffensive conduct”™ r.-rzleans conduct the constable reasonably suspects to
constitute an offence under this section,-and thexéonduct mentioned in paragraph (a) and the further
conduct need not be of the same nature. _

(6)A person guilty of an offence under this section is liable on summary conviction to a fine
not exceeding level 3 on the standard scale: A

Annotations:

Amendments (Textual) T
F2S. 5(4)(a): by 1996 €.59, s. 1 it is provided in s. 5(4)(a) the word “ihe" shall be amended by being
left out the word "a" inserted

6. Mental element: miscellaneous.

(1)A person is guilty of riot.only if he intends 1o use violence ords.aware that his conduct may
be violent.

(2)A person is guilty of violent disorder or affray enly if he intends totuse or threaten violence
or is aware that his conduct may be violent or threaten vialence.

(8)A person is guilty of an offence under section 4 only if he intends his words or behaviour,
or the writing, sign or other visible representation, to be threatening, abusive or insulting, or is aware
that it may be threatening, abusive or insulting.

(4)A person is guilty of an offence under section 5 only if he intends his words or behaviour,
or the writing, sign or other visible representation, to be threatening, abusive or insulting, or is aware
that it may be threatening, abusive or insulting or (as the case may be) he intends his behaviour to be or
is aware that it may be disorderly.

(5)For the purposes of this section a person whose awareness is impaired by intoxication shall

be taken to be aware of that of which he would be aware if not intoxicated, unless he shows either that
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his intoxication was not self-induced or that it was caused solely by the taking or administration of a
substance in the course of medical treatment.

(6)In subsection (5) “intoxication” means any intoxication, whether caused by drink, drugs or
other means, or by a combination of means.

(7)Subsections (1) and (2) do not affect the determination for the purposes of riot or violent

disorder of the number of persons who use or threaten violence.

7. Procedure: miscellaneous.

(1)No prosecution for an offence of riot or in€itement to riot may be instituted except by or
with the consent of the Director.of Public Prosecutions.

(2)For the purposes of the rules against charging more than one offence in the same count or
information, each of sections 1 to.5«creates one offence.

(3)If on the trial on'indictment of & person charged with violent disorder or affray the jury find
him not guilty of the offenee charged, they may Z(W_ithout prejudice to section 6(3) of the M1Criminal
Law Act 1967) find him guilty of an offence underrrs:ection 4,

(4)The Crown Court has the same power;and duties in relation to a person who is by virtue of
subsection (3) convicted before it'of an offence uf;i_ler section 4 as a magistrates’ court would have on
convicting him of the offence. '

Annotations: Z/

Marginal Citations =
M11967 c. 58. S

8. Interpretation.
In this Part—

“dwelling” means any structure or part of a structure occupied as a person’s home or as other
living accommodation/(whether the'occupation/is Separate or shared with-others) but does not include
any part not so oceupied, and for this purpose “structure” mcludes a tent; caravan, vehicle, vessel or
other temporary or movable structure;

“violence” meansiany violent conduct, so that—

(&)except in the context of affray, it includes violent conduct towards property as well as
violent conduct towards persons, and

(b)it is not restricted to conduct causing or intended to cause injury or damage but includes
any other violent conduct (for example, throwing at or towards a person a missile of a kind capable of

causing injury which does not hit or falls short).

9. Offences abolished.
(1)The common law offences of riot, rout, unlawful assembly and affray are abolished.

(2)The offences under the following enactments are abolished—
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(a)section 1 of the M2Tumultuous Petitioning Act 1661 (presentation of petition to monarch
or Parliament accompanied by excessive number of persons),

(b)section 1 of the M3Shipping Offences Act 1793 (interference with operation of vessel by
persons riotously assembled),

(c)section 23 of the M4Seditious Meetings Act 1817 (prohibition of certain meetings within
one mile of Westminster Hall when Parliament sitting), and

(d)section 5 of the M5Public Order Act 1936 (conduct conducive to breach of the peace).
Annotations:

Marginal Citations
M21661 c. 5.
M31793 c. 67.
M41817 c. 19.
M51936 c. 6.

10. Construction of other instruments: _

(1)In the M6Riot (Damages) Act 1886 5 . (compensation for riot damage) “riotous” and
“riotously” shall be construed in accardance with seetion 1 above.

(2)In Schedule 1 to the MZMarine Insuraﬁéﬁ Act 1906 (form and rules for the construction of
certain insurance policies) “rioters” in.rule 8 and “rizl)_’;f?— mrule 10 shall, in the application of the rules to
any policy taking effect on or after the-coming into#fofée of this section, be construed in accordance
with section 1 above unless a differéntintention app'e'?a'léé:-j L

(3)“Riot” and'cognate expressions in any enactment in force-before the coming into force of
this section (other than the enactments mentioned in subsections (1) and (2) above) shall be construed
in accordance with section 1/ above if they would have been construed in accordance with the common
law offence of riot apart from this Part.

(4)Subject to'subsections: (1)/to (3) above'and.unless a‘différent‘intention appears, nothing in
this Part affects the meaning of “riot” ‘or any cognate expression in' any enactment in force, or other
instrument taking effect, before the coming‘into force of this:section.

Annotations:

Amendments (Textual)
E3Words in s. 10(1) repealed (1.1.1996) 1995 c. 21, ss. 314(1), 316(2), Sch. 12 (with s 312(1), Sch. 14

para. 1)

Marginal Citations
M61886 c. 38.
M71906 c. 41.
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PART || PROCESSIONS AND ASSENBLIES
11. Advance notice of public processions.

(1)Written notice shall be given in accordance with this section of any proposal to hold a
public procession intended—

(a)to demonstrate support for or opposition to the views or actions of any person or body of
persons,

(b)to publicise a cause or campaign, or

(c)to mark or commemorate an event,
unless it is not reasonably practicable to give any advance.notice of the procession.

(2)Subsection (1) does.not apply where the proecession is one commonly or customarily held
in the police area (or areas) in which It.is propo'éed to-be held or is a funeral procession organised by a
funeral director acting in the normai‘course ofhis business.

(3)The notice must'specify the date when it is intended to"hold the procession, the time when
it is intended to start it, itsyproposed route, and f[he_ name and address of the person (or of one of the
persons) proposing to organise it.

(4)Notice must be delivered to'a police st-ation—

(a)in the police areatin which it is proposé'Id_ the procession will start, or

(b)where it is proposed the procession WiI'I; start in Scotland and cross into England, in the first
police area in England on the proposed reute. 2/ -

(5)If delivered not less than 6 clear days beﬁé”éﬁe date when the procession is intended to be
held, the notice may be delivered by post by the_f_r_e’(_:grded delivery service; but section 7 of the
M8interpretation Act 1978 (under which a documenf sent by post is deemed to have been served when
posted and to have been dreI-ivered in the ordinary course of post) does hot apply.

(6)If not delivered in accordance with subsection (5), the notice must be delivered by hand not
less than 6 clear days before the date when the procession is intended to be held or, if that is not
reasonably practicable, as soon as.delivery.is reasonably. practicable.

(7)Where a public procession is held, eachyof the persons organising it is guilty of an offence
if—

(a)therequirementsiofthisisection asitonoticeshave notibeenisatisfied; or

(b)the date'when it'is held;-the'time'when it starts, or its‘route, differs from the date, time or
route specified in the notice.

(8)It is a defence for the accused to prove that he did not know of, and neither suspected nor
had reason to suspect, the failure to satisfy the requirements or (as the case may be) the difference of
date, time or route.

(9)To the extent that an alleged offence turns on a difference of date, time or route, it is a
defence for the accused to prove that the difference arose from circumstances beyond his control or

from something done with the agreement of a police officer or by his direction.
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(10)A person guilty of an offence under subsection (7) is liable on summary conviction to a
fine not exceeding level 3 on the standard scale.

Annotations:

Marginal Citations
M81978 c. 30.

12. Imposing conditions on public processions,

(1)If the senior police officer, having regard to the time or place at which and the
circumstances in which any public procession is being held or is intended to be held and to its route or
proposed route, reasonably believes that— [

(a)it may result in serious'public disordler, serious damage to property or serious disruption to
the life of the community, or

(b)the purpose of thefpersons organising it is the intimidation of others with a view to
compelling them not to do'an agt they have a right.to do, or to do an act they have a right not to do, he
may give directions imposing on ihe persons orga@u’sing or taking part in the procession such conditions
as appear to him necessary to prevent such disQrdéf, damage, disruption or intimidation, including
conditions as to the route of'the procession or prohi'k_)i_tip_g it from entering any public place specified in
the directions. 7_ .

(2)In subsection (1) “thesenior police ofﬁcé__f’? hj)_@tans»

(a)in relation to a procession being-held, or wé!ﬁrocession intended to be held in a case where
persons are assembling with a view to taking part in i, the most senior in rank of the police officers
present at the scene, and

(b)in relation to'a procession intended to be held in a case where paragraph (a) does not apply,
the chief officer of police.

(3)A direction given by a chief officer of palice by virtue of subsection (2)(b) shall be given in
writing.

(4)A person 'who~organises a ‘public "procession “and knowingly fails to comply with a
condition imposed under this section is guilty of an offenceghut it is a defence for him to prove that the
failure arese from circtimstances beyond his control.

(5)A person who takes part in a public procession and knowingly fails to comply with a
condition imposed under this section is guilty of an offence, but it is a defence for him to prove that the
failure arose from circumstances beyond his control.

(6)A person who incites another to commit an offence under subsection (5) is guilty of an
offence.

(7)A constable in uniform may arrest without warrant anyone he reasonably suspects is

committing an offence under subsection (4), (5) or (6).
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(8)A person guilty of an offence under subsection (4) is liable on summary conviction to
imprisonment for a term not exceeding 3 months or a fine not exceeding level 4 on the standard scale
or both.

(9)A person guilty of an offence under subsection (5) is liable on summary conviction to a
fine not exceeding level 3 on the standard scale.

(10)A person guilty of an offence under subsection (6) is liable on summary conviction to
imprisonment for a term not exceeding 3 months or a fine not exceeding level 4 on the standard scale
or both, notwithstanding section 45(3) of the M9Magistrates” Courts Act 1980 (inciter liable to same
penalty as incited).

(11)In Scotland this section applies only ‘in.relation to a procession being held, and to a
procession intended to be held in'a case where persons are assembling with a view to taking part in it.

Annotations:

Marginal Citations
M91980 c. 43.

13. Prohibiting public processions. V

()If at any time the chief officer of polit_:e reasonably believes that, because of particular
circumstances existing in anysdistrict or part of a 'gist:rict, the powers under section 12 will not be
sufficient to prevent the holding of public processiaf\s_jp__that district or part from resulting in serious
public disorder, he shall apply to the councii of the distf-if:t for an order prohibiting for such period not
exceeding 3 months as may be specified-in the applii:a’tibh the holding of all public processions (or of
any class of public procession so specified) in the district or part concerned.

(2)On receiving-such an application, a council may with the-consent of the Secretary of State
make an order either in the terms of the application or with such modifications as may be approved by
the Secretary of State.

(3)Subsection (1) doesnat apply.inthe City.of Liondon or the-metropolitan police district.

(4)If at any, time the' Commissioner of Police for'the*City of London or the Commissioner of
Police of the Metropolis reasonably believes that, becausesof particular circumstances existing in his
police arga or part ofit, the powersiunder!section 12 will not be|sufficient to'prevent the holding of
public pracessions in that area or part from resulting in serious public disorder, he may with the
consent of the Secretary of State make an order prohibiting for such period not exceeding 3 months as
may be specified in the order the holding of all public processions (or of any class of public procession
so specified) in the area or part concerned.

(5)An order made under this section may be revoked or varied by a subsequent order made in
the same way, that is, in accordance with subsections (1) and (2) or subsection (4), as the case may be.

(6)Any order under this section shall, if not made in writing, be recorded in writing as soon as

practicable after being made.
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(7)A person who organises a public procession the holding of which he knows is prohibited by
virtue of an order under this section is guilty of an offence.

(8)A person who takes part in a public procession the holding of which he knows is prohibited
by virtue of an order under this section is guilty of an offence.

(9)A person who incites another to commit an offence under subsection (8) is guilty of an
offence.

(10)A constable in uniform may arrest without warrant anyone he reasonably suspects is
committing an offence under subsection (7); (8) or (9).

(11)A person guilty of an offence under subsection (7) is liable on summary conviction to
imprisonment for a term not exceeding 3 months ora-fine not exceeding level 4 on the standard scale
or both. '

(12)A person guilty of anroffence under subsection (8) is liable on summary conviction to a
fine not exceeding level 3 on the standard scale.

(13)A person guilty”of an offence under subsection (9)is liable on summary conviction to
imprisonment for a term not exceeding 3 monthS‘c;f a fine not exceeding level 4 on the standard scale
or both, notwithstanding section'45(8) of the Mﬂidagisﬁates’ Courts Act 1980.

Annotations:

Marginal Citations
M101980 c. 43.

14. Imposing conditions on public assemblies. T

(D)If the senior-police officer, having regard to the time or place at which and the
circumstances in which any:public assembly is being held or is intended to be held, reasonably believes
that—

(a)it may result in serious public disorder, serious damage to property or serious disruption to
the life of the community, or

(b)the purpose “of “the persons ‘organising”it ‘is "the“intimidation™ of others with a view to
compelling them not to do an act they have'a right to do, or:to do an act they have a right not to do, he
may giveidirections/imposing on thelpersons arganising or taking part in the @ssembly such conditions
as to the place at which the assembly may be (or continue to be) held, its maximum duration, or the
maximum number of persons who may constitute it, as appear to him necessary to prevent such
disorder, damage, disruption or intimidation.

(2)In subsection (1) “the senior police officer” means—

(a)in relation to an assembly being held, the most senior in rank of the police officers present
at the scene, and

(b)in relation to an assembly intended to be held, the chief officer of police.

(3)A direction given by a chief officer of police by virtue of subsection (2)(b) shall be given in

writing.
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(4)A person who organises a public assembly and knowingly fails to comply with a condition
imposed under this section is guilty of an offence, but it is a defence for him to prove that the failure
arose from circumstances beyond his control.

(5)A person who takes part in a public assembly and knowingly fails to comply with a
condition imposed under this section is guilty of an offence, but it is a defence for him to prove that the
failure arose from circumstances beyond his control.

(6)A person who incites another to commit an offence under subsection (5) is guilty of an
offence.

(7)A constable in uniform may arrest witheut.warrant anyone he reasonably suspects is
committing an offence under subsection (4), (5) or (6).

(8)A person guilty of an offence under subsection (4) is liable on summary conviction to
imprisonment for a term not exceedings3 months or a fine not exceeding level 4 on the standard scale
or both.

(9)A person guiltysof an‘offence under su_bsection (5) is liable on summary conviction to a
fine not exceeding level 3 on the standard scale.

(10)A person guilty of ansoffence undexrr subsection (6) is liable on summary conviction to
imprisonment for a term notiexceeding 3 months or a fine not exceeding level 4 on the standard scale
or both, notwithstanding section 45(8) of the M11Magistrates” Courts Act 1980.

Annotations: el

Marginal Citations =
M111980 c. 43, -
[E414A Prohibiting trespassory assemblies.

(1)If at any time-the chief officer of police reasonably believes that an assembly is intended to
be held in any district at a place on land to which the public has no right of access or only a limited
right of access and that the assembly—

(@)is likely to.be held without the'perimission of thelaccupier of the land or to conduct itself in
such a way as to exceed thelimits of any permission of his or'the limits of'the public’s right of access,
and

(b)may result=

(iin serious disruption to the life of the community, or

(i)where the land, or a building or monument on it, is of historical, architectural,
archaeological or scientific importance, in significant damage to the land, building or monument, he
may apply to the council of the district for an order prohibiting for a specified period the holding of all
trespassory assemblies in the district or a part of it, as specified.

(2)On receiving such an application, a council may—

(a)in England and Wales, with the consent of the Secretary of State make an order either in the
terms of the application or with such modifications as may be approved by the Secretary of State; or

(b)in Scotland, make an order in the terms of the application.
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(3)Subsection (1) does not apply in the City of London or the metropolitan police district.

(4)If at any time the Commissioner of Police for the City of London or the Commissioner of
Police of the Metropolis reasonably believes that an assembly is intended to be held at a place on land
to which the public has no right of access or only a limited right of access in his police area and that the
assembly—

(a)is likely to be held without the permission of the occupier of the land or to conduct itself in
such a way as to exceed the limits of any permission of his or the limits of the public’s right of access,
and

(b)may result—

(i)in serious disruption.to the life of the community, or

(ii)where the land, or a Duilding or monument on it, is of historical, architectural,
archaeological or scientific impartance; th_significant damage to the land, building or monument, he
may with the consent of the Secretary of State, make an order prohibiting for a specified period the
holding of all trespassory assemblies in the area or a part of it, as specified.

(5)An order prohibitingthe holding of.-'trespassory assemblies operates to prohibit any
assembly which— \ ;

(a)is held on land te'which the public ha's];.no right of access or only a limited right of access,
and % -

(b)takes place in the prohibited circumstaﬂ"ces, that is to say, without the permission of the
occupier of the land or so as to exceed the limits of élgflﬁermission of his or the limits of the public’s
right of access. - y

(6)No order under this section shall prohibirt the holding of .assemblies for a period exceeding
4 days or in an area exceeding an area represented by a circle with aadius of 5 miles from a specified
centre.

(7)An order made under this section may be revoked or varied by a subsequent order made in
the same way, that.is, in accordance with subsection.(1).and (2).or.subsection (4), as the case may be.

(8)Any arder under this section shall,if not-made, in writing, be recorded in writing as soon as
practicable after being made.

(9)In this'section and-sections44Biand 140+

“assembly’” means an'assembly of20-or more persons;

“land” means land in the open air;

“limited”, in relation to a right of access by the public to land, means that their use of it is
restricted to use for a particular purpose (as in the case of a highway or road) or is subject to other
restrictions;

“occupier” means—

(a)in England and Wales, the person entitled to possession of the land by virtue of an estate or
interest held by him; or

(b)in Scotland, the person lawfully entitled to natural possession of the land,
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and in subsections (1) and (4) includes the person reasonably believed by the authority applying for or
making the order to be the occupier;

“public” includes a section of the public; and

“specified” means specified in an order under this section.

(10)In relation to Scotland, the references in subsection (1) above to a district and to the
council of the district shall be construed—

(a)as respects applications before 1st April 1996, as references to the area of a regional or
islands authority and to the authority in question; and

(b)as respects applications on and after that'date,.as references to a local government area and
to the council for that area.

(12)In relation to Wales, the references in subsection (1) above to a district and to the council
of the district shall be construed, asrespects applications on-and after 1st April 1996, as references to a
county or county boroughand to.ihe cetincil for that county or eounty borough.]

Annotations:

Amendments (Textual) —
F4S. 14A inserted (3.11.1994)by 1994 c. 33 ss. 70, 172(4)
[E514B Offences in connection with trespassory asét_ar_np_lies and arrest therefor.
(1)A person who organises an assembly the h.olding of which he knows is prohibited by an

order under section 14A is guilty of an offence. 7y

(2)A person who takes part in-an assembly.vvﬁi;ch he knows is prohibited by an order under
section 14A is guilty of an offence. ™ = T

(3)In England-and Wales, a person who incites another to-commit an offence under subsection
(2) is guilty of an offence:

(4)A constable in uniform may arrest without a warrant anyone he reasonably suspects to be
committing an offence under this section.

(5)A person ‘guilty of ‘an offence under ‘subsection (1) isliableson summary conviction to
imprisonment for a term not“exceeding 3 months or‘a fine not exceeding level 4 on the standard scale
or both.

(6)A person guilty of an offence under subsection (2) is liable on Summary conviction to a
fine not exceeding level 3 on the standard scale.

(7)A person guilty of an offence under subsection (3) is liable on summary conviction to
imprisonment for a term not exceeding 3 months or a fine not exceeding level 4 on the standard scale
or both, notwithstanding section 45(3) of the M12Magistrates” Courts Act 1980.

(8)Subsection (3) above is without prejudice to the application of any principle of Scots Law
as respects art and part guilt to such incitement as is mentioned in that subsection.]

Annotations:

Amendments (Textual)
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F5S. 14B inserted (3.11.1994) by 1994 c. 33, ss. 70, 172(4)

Marginal Citations
M121980 c. 43.
[E614C Stopping persons from proceeding to trespassory assemblies.

(1)If a constable in uniform reasonably believes that a person is on his way to an assembly
within the area to which an order under section 14A applies which the constable reasonably believes is
likely to be an assembly which is prohibited by that order, he may, subject to subsection (2) below—

(a)stop that person, and

(b)direct him not to proceed in the direction.of.the assembly.

(2)The power conferred by subsection (1) may-only be exercised within the area to which the
order applies.

(3)A person who failsito comply with a direction under subsection (1) which he knows has
been given to him is guilty of an"offence.

(4)A constable in"uniform may artest without a warrant anyone he reasonably suspects to be
committing an offence underthis section. o

(5)A person guilty offan offence under subéection (3) is liable on summary conviction to a
fine not exceeding level 3 on'the standard scale. | '

Annotations:

Amendments (Textual) ety
F6S. 14C inserted (3.11.1994) by 1994 ¢, 33, ss. 71, 172(4)

15. Delegation.

(1)The chief officer of police may delegate, to such extent-and subject to such conditions as he
may specify, any of his funetions under sections 12 to [E714A] to [E8an] assistant chief constable; and
references in those sections totheperson delegating'shall be construed accordingly.

(2)Subsection (1) shall have effectin the City of London and the metropolitan police district
as if “ [E8an] assistant chief constable” read “an assistant commissioner of police”.

Annotatiens:

Amendments (Textual)
E7Word in s. 15 substituted (1.3.1998) by 1994 c. 33, s. 168(2), Sch. 10 para. 60; 1998/277, art. 3
E8Words in s. 15 substituted (1.4.1995) by 1994 c. 29, s. 44, Sch. 5 Pt. 11 para. 37; 1994/3262, art. 4,
Sch.

16. Interpretation.
In this Part—

“the City of London” means the City as defined for the purposes of the Acts relating to the
City of London police;
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“the metropolitan police district” means that district as defined in section 76 of the
M13London Government Act 1963;

“public assembly” means an assembly of 20 or more persons in a public place which is wholly
or partly open to the air;

“public place” means—

(a)any highway, or in Scotland any road within the meaning of the M14Roads (Scotland) Act
1984, and

(b)any place to which at the material time the public or any section of the public has access,
on payment or otherwise, as of right.or by virtue of expressor implied permission;

“public procession” means a procession in a public place.

Annotations:

Marginal Citations
M131963 c. 33.
M141984 c. 54.
PART H I RACIAL HATRED
Meaning of ‘(i‘q_c‘i_gz_l hatred”
17. Meaning of “racial hatred”s _ 1 :
In this Part “racial hatred” means hatred ag;_i-r;slla_l_ group of persons F9. . . defined by reference
to colour, race, nationality (including citizenship) or ethh-i"c or national origins.

Annotations: i

Amendments (Textual)
F9Words in s. 17 repealed(14.12.2001) by 2001 c. 24, ss. 37, 125, 427(2), Sch. 8 Pt. 4 (with s. 42)

Acts intended or likely to stir upsracial hatred
18. Use of words or behaviour or display of written material.

(1)A person who uses threatening, abusive or insulting words or behaviour, or displays any
written material.which.is threatening,.abusive or insulting, is-guilty. of.an offence if-—

(a)he intends therehy to stirupracialthatred, or

(b)having regard to all the circumstances racial hatred is likely to be stirred up thereby.

(2)An offence under this section may be committed in a public or a private place, except that
no offence is committed where the words or behaviour are used, or the written material is displayed, by
a person inside a dwelling and are not heard or seen except by other persons in that or another
dwelling.

(3)A constable may arrest without warrant anyone he reasonably suspects is committing an

offence under this section.
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(4)In proceedings for an offence under this section it is a defence for the accused to prove that
he was inside a dwelling and had no reason to believe that the words or behaviour used, or the written
material displayed, would be heard or seen by a person outside that or any other dwelling.

(5)A person who is not shown to have intended to stir up racial hatred is not guilty of an
offence under this section if he did not intend his words or behaviour, or the written material, to be, and
was not aware that it might be, threatening, abusive or insulting.

(6)This section does not apply to words or behaviour used, or written material displayed,
solely for the purpose of being included in a programme [E1Qincluded in a programme service].

Annotations:

Amendments (Textual) j
E10Words substituted by Broadeasting Act 1990 (c. 42, SIF 96), 5. 164(2)

19. Publishing or distributing written‘material.

(1)A person who publishes or distributes written material which is threatening, abusive or
insulting is guilty of an offence if=— o

(a)he intends thereby to stir up racial hatred,'br

(b)having regard toall the circumstances rég:_ia!__hatred is likely to be stirred up thereby.

(2)In proceedings forsan offence under thjé_,sei:tion it is a defence for an accused who is not
shown to have intended to stir up ragiat-hatred to bl__-rév?__that he was not aware of the content of the
material and did not suspect, and had noreason to suspeéf, that it was threatening, abusive or insulting.

(3)References in this Part to the publicaiibh’ “or distribution of written material are to its
publication or distribution.to the public or a section of the public,

20. Public performance of play.

(1)If a public performance of a play is given which involves the use of threatening, abusive or
insulting words or, behaviour, ‘any ‘person Wio| presents or' directs the“performance is guilty of an
offence if—

(a)he intends thereby to stir up racial hatred, or

(b)having regard“to all the)circumstances (and, in! particular, taking the performance as a
whole) racial hatred is likely to be stirred up thereby.

(2)If a person presenting or directing the performance is not shown to have intended to stir up
racial hatred, it is a defence for him to prove—

(a)that he did not know and had no reason to suspect that the performance would involve the
use of the offending words or behaviour, or

(b)that he did not know and had no reason to suspect that the offending words or behaviour
were threatening, abusive or insulting, or

(c)that he did not know and had no reason to suspect that the circumstances in which the

performance would be given would be such that racial hatred would be likely to be stirred up.
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(3)This section does not apply to a performance given solely or primarily for one or more of
the following purposes—

(a)rehearsal,

(b)making a recording of the performance, or

(c)enabling the performance to be [F1lincluded in a programme service];
but if it is proved that the performance was attended by persons other than those directly connected
with the giving of the performance or the doing in relation to it of the things mentioned in paragraph
(b) or (c), the performance shall, unless the contrary;is shown, be taken not to have been given solely or
primarily for the purposes mentioned above.

(4)For the purposes of this seetion—

(a)a person shall not be treated-as pre'éenting a performance of a play by reason only of his
taking part in it as a performer,

(b)a person taking'part as'a periormer in a performance directed by another shall be treated as
a person who directed thesperfosmance’ if Withqut__reasonable excuse he performs otherwise than in
accordance with that person’sidirection, and ":

(c)a person shall‘be taken to have direct;ad a performance of a play given under his direction
notwithstanding that he was not present during thefllp_erformance; and
a person shall not be treated asiaiding or abetting'?ﬁ'é commission of an offence under this section by
reason only of his taking part in a performance as a'ﬁ':er-former.

(5)In this section “play” and “public pé(;fll;ﬁance” have the same meaning as in the
M15Theatres Act 1968. . _* -

(6)The followingiprovisions of the Theatrés Act 1968 apply in relation to an offence under
this section as they apply th an offence under section 2 of that Act— 7

section 9 (script as evidence of what was performed),

section 10 (power to make copies of script),

section 15 (powers,of entry and inspection).

Annotations:

Amendments (Textual)
E11Words|substituted/by Broadcasting:Act 1990 (c.42, SIF 96),'s. 164(2)

Marginal Citations
M151968 c. 54.

21. Distributing, showing or playing a recording.

(1)A person who distributes, or shows or plays, a recording of visual images or sounds which
are threatening, abusive or insulting is guilty of an offence if—

(a)he intends thereby to stir up racial hatred, or

(b)having regard to all the circumstances racial hatred is likely to be stirred up thereby.
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(2)In this Part “recording” means any record from which visual images or sounds may, by any
means, be reproduced; and references to the distribution, showing or playing of a recording are to its
distribution, showing or playing of a recording are to its distribution, showing or playing to the public
or a section of the public.

(3)In proceedings for an offence under this section it is a defence for an accused who is not
shown to have intended to stir up racial hatred to prove that he was not aware of the content of the
recording and did not suspect, and had no reason to suspect, that it was threatening, abusive or
insulting.

(4)This section does not apply to the showingsor playing of a recording solely for the purpose
of enabling the recording to be [E12included in a programme service].

Annotations:

Amendments (Textual)
F12Words substituted by Broadeasting Act 1990i(c. 42, SIF 96), 5. 164(2)

22. Broadcasting or including programme in cable;programme service.

(1)If a programme involying threatening, abusive or insulting visual images or sounds is
[E13included in a programme sefvice], each of thé'per_'_spns mentioned in subsection (2) is guilty of an
offence if— 7_ .

(a)he intends thereby to stir up-facial hatred-:-__-c;r'_ .

(b)having regard to all the circumstances racialj Eétred is likely to be stirred up thereby.

(2)The persons are— - T

(a)the person providing the .. F14 programme Service,

(b)any person by“whom the programme is produced or directed, and

(c)any person by whom offending words or behaviour are used.

(3)If the person providing the service, or a,person by whom the programme was produced or
directed, is not shown‘to have intended to/stir up racial hatred, it is a defence for him to prove that—

(a)he did_ not"know and had 'no“reason to suspect-that ‘the programme would involve the
offending material, and

(b)having regardsto ithe circumstances in' which the' programme™was-[E15included in a
programme service], it was not reasonably practicable for him to secure the removal of the material.

(41t is a defence for a person by whom the programme was produced or directed who is not
shown to have intended to stir up racial hatred to prove that he did not know and had no reason to
suspect—

(a)that the programme would be [E15included in a programme service], or

(b)that the circumstances in which the programme would be . . . F16s0 included would be

such that racial hatred would be likely to be stirred up.
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(5)It is a defence for a person by whom offending words or behaviour were used and who is
not shown to have intended to stir up racial hatred to prove that he did not know and had no reason to
suspect—

(a)that a programme involving the use of the offending material would be [E15included in a
programme service], or

(b)that the circumstances in which a programme involving the use of the offending material
would be . . . so included, or in which a programme . . . so included would involve the use of the
offending material, would be such that racial hatred would be likely to be stirred up.

(6)A person who is not shown to have inteaded to stir up racial hatred is not guilty of an
offence under this section if he did not know, and had-no'reason to suspect, that the offending material
was threatening, abusive or insulting.

(7),(8). . o v e HL%
Annotations:

Amendments (Textual)

F13Words substituted by Broadcasting Act 1990 (c 42, SIE 96), s. 164(3)(a)

E14Words repealed by Broadcating Act 1990 (c. 42, SIF 96), ss. 164(3)(b)(i), 203(3), Sch. 21
F15Words substituted by Broadcasting Act 1990 (¢. 42, SIE 96), s. 164(3)(a)

E16Words repealed by Broadcasting Act 1990 (c. Q_,-LSI.F 96), ss. 164(3)(b)(ii), 203(3), Sch. 21

F17 HYPERLINK "http://www.Iegislation.qov.-;jk_/icji{ukgqa/1986/64/section/22/7/8" \0 "Goto S.
22(7)(8)" S. 22(7)(8) repealed by Broadeasting Act1990 (c. 42, SIF 96), ss. 164(3)(b)(iii)(iv),

Racially inflammatory material
23. Possession of racially inflammatory material.

(1A person who has in his possession written material which is threatening, abusive or
insulting, or a recording ofivisuallimages or sgunds-which are threatening;-abusive or insulting, with a
view to—

(a)in the case of written material, ‘its being displayed, published, distributed, [E180r included
in a cable programme service], whether by himself or/another; or

(B)in the case of a recording, its being distributed, shown, played, [E18or included in a cable
programme service], whether by himself or another, is guilty of an offence if he intends racial hatred to
be stirred up thereby or, having regard to all the circumstances, racial hatred is likely to be stirred up
thereby.

(2)For this purpose regard shall be had to such display, publication, distribution, showing,
playing, [E190r inclusion in a programme service] as he has, or it may reasonably be inferred that he
has, in view.

(3)In proceedings for an offence under this section it is a defence for an accused who is not

shown to have intended to stir up racial hatred to prove that he was not aware of the content of the
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written material or recording and did not suspect, and had no reason to suspect, that it was threatening,

abusive or insulting.

Annotations:

Amendments (Textual)

E18Words substituted by Broadcasting Act 1990 (c. 42, SIF 96), s. 164(4)(a)
E19Words substituted by Broadcasting Act 1990 (c. 42, SIF 96), s. 164(4)(b)
F20S. 23(4) repealed by , ss. 164(4)(c), 203(3), Sch. 24

24. Powers of entry and search. ]

(DIf in England and \Wales a justice of the peace issatisfied by information on oath laid by a
constable that there are reasonable.grounds far suspecting that a person has possession of written
material or a recording in contravention of section 23, the justice may issue a warrant under his hand
authorising any constable"to enter and search ‘the premises where it is suspected the material or
recording is situated. _

(2)If in Scotland a sheriff or justice of the pééce is satisfied by evidence on oath that there are
reasonable grounds for suspecting that a person h?at_s. possession of written material or a recording in
contravention of section 23, the sheriff or justice may iséue a warrant authorising any constable to enter
and search the premises where it is suspected the ma-Jt-__é;ia!-Jor recording is situated.

(3)A constable entering or searching prenfise;f'in pursuance of a warrant issued under this
section may use reasonable force if Necessary. -

(4)In this section-‘premises” means any place and, in particuldr, includes—

(a)any vehicle, vessel, aircraft or hovercraft,

(b)any offshore installation as defined in section 1(3) (b) of the M16Mineral Workings
(Offshore Installations) Act 1971, and

(c)any tent or. movablestructure.

Annotations:

Marginal.Citations
M161971'c. 61

25. Power to order forfeiture.

(1)A court by or before which a person is convicted of—

(a)an offence under section 18 relating to the display of written material, or

(b)an offence under section 19, 21 or 23, shall order to be forfeited any written material or
recording produced to the court and shown to its satisfaction to be written material or a recording to
which the offence relates.

(2)An order made under this section shall not take effect—
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(a)in the case of an order made in proceedings in England and Wales, until the expiry of the
ordinary time within which an appeal may be instituted or, where an appeal is duly instituted, until it is
finally decided or abandoned;

(b)in the case of an order made in proceedings in Scotland, until the expiration of the time
within which, by virtue of any statute, an appeal may be instituted or, where such an appeal is duly
instituted, until the appeal is finally decided or abandoned.

(3)For the purposes of subsection (2)(a)—

(a)an application for a case stated or for leave to appeal shall be treated as the institution of an
appeal, and

(b)where a decision on_appeal iIs subject io*a further appeal, the appeal is not finally
determined until the expiry of the ordinary time within which a further appeal may be instituted or,
where a further appeal is duly instituted; until the further appeal is finally decided or abandoned.

(4)For the purposes of subsegetion (2)(b) the lodging of an application for a stated case or note
of appeal against sentence shall beg'treated as the iznst_itution of an appeal.

Supplementary provisions
26. Savings for reports of parliamentary or judiciaxlrproceedings.

(1)Nothing in this Part applies to.a fai'r!,_and accurate report of proceedings in Parliament
[E21or in the Scottish Parliament]. N

(2)Nothing in this Part applies‘te a fair and accurate report of proceedings publicly heard
before a court or tribunal exercising judicial authoriti Wﬁére the report is published contemporaneously
with the proceedings or, if it is not reasenably practiéab[g or would be unlawful to publish a report of
them contemporaneously, as soon as publication is reasonably practicable and lawful.

Annotations:

Amendments (Textual)
E21words in s. 26 inserted (6:5.1999) by 1998 c. 46, s. 125, Sch. 8 para. 24 (with s 126(3)-(11); S.1.
1998/3178, art. 2/ Sch.'3

27. Procedure and punishment.

(1)No proceedings for an affence under this Part may be -institutedyin England and Wales
except by @r with the consent of the Attorney General.

(2)For the purposes of the rules in England and Wales against charging more than one offence
in the same count or information, each of sections 18 to 23 creates one offence.

(3)A person guilty of an offence under this Part is liable—

(a)on conviction on indictment to imprisonment for a term not exceeding [E22seven years] or
a fine or both;

(b)on summary conviction to imprisonment for a term not exceeding six months or a fine not
exceeding the statutory maximum or both.

Annotations:
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Amendments (Textual)
E22Words in s. 27(3) substituted (14.12.2001) by 2001 c. 24, ss. 40, 127(2) (with s. 42)

28. Offences by corporations.

(1)Where a body corporate is guilty of an offence under this Part and it is shown that the
offence was committed with the consent or connivance of a director, manager, secretary or other
similar officer of the body, or a person purporting to act in any such capacity, he as well as the body
corporate is guilty of the offence and liable to be proceeded against and punished accordingly.

(2)Where the affairs of a body corporate are managed by its members, subsection (1) applies
in relation to the acts and defaults of a-membenin connection with his functions of management as it

applies to a director.

29. Interpretation.
In this Part—

“distribute”, and related expressions; shéil_l_ be construed in accordance with section 19(3)
(written material) and section 21(2) (recordings); - .

“dwelling” means any structure or part of Ig:—slgl}cture occupied as a person’s home or other
living accommaodation (whether the occupation-is sepalféie or shared with others) but does not include
any part not so occupied, and for this purpoese “seructure” ineludes a tent, caravan, vehicle, vessel or
other temporary or movable structure;

“programme” means any item which is [E24included in a programme service];

[F25“programme service” has the same meaning as in the Broadcasting Act 1990;]

“publish”, and related expressions, in relation to written material, shall be construed in
accordance with section 19/(3);

“racial hatred” hasthe meaning given'by section 17,

“recording” has the meaning given by section 21(2), and “play” and' “show”, and related
expressions, nrelationto a recording, shall beiconstrued in accordange with that provision;

“written material” includes any sign or other visible representation.

Annotations:

Amendments (Textual)

E23Definitions repealed by Broadcasting Act 1990 (c. 42, SIF 96), ss. 164(5)(a), 203(3), Sch. 21
F24Words substituted by Broadcasting Act 1990 (c. 42, SIF 96), s. 164(5)(b)

E25Definition inserted by Broadcasting Act 1990 (c. 42, SIF 96), s. 164(5)(c)
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PART IV

Annotations:

Amendments (Textual)

F26Ss. 3037 repealed with saving by Football Supporters Act 1989 (c. 37, SIF 45A), s. 27(5); Subject
to amendment (27.9.1999) (E.W.) by 1999 c. 21, ss. 6(1), 6(2)(a)(b), 7(1), 8(1)(2)(4)(5); Subject to
amendment (1.4.2001) by 1999 c. 22, ss. 90, 106, 108, Sch. 13 para. 134, Sch. 15 Pt. V(7); S.I.
2001/916, art. 2 (with transitional provisions and savings in Sch. 2 para. 2); Subject to amendment
(25.8.2000) by 2000 c. 6, ss. 165(1), 168(1), Sch..9.para. 101; Subject to amendment (28.8.2000) by
2000 c. 25, s. 1(2)(3), Sch. 2 paras. 3-7,-Sch. 3; S.1. 2000/2125, art. 2

PARIW MISCELLANEOUS AND GENERAL
38. Contamination of or interferencewith/goods with intention of causing public alarm or anxiety, etc.

(DIt is an offencefor apersonywith theintention-—

(a)of causing publicalarm or anxiety;-or _

(b)of causing injury to members-of the pu:inEf consuming or using the goods, or

(c)of causing economicdossito any persoif-py reason of the goods being shunned by members
of the public, or Vf , .

(d)of causing economic loss ta.any person Byfrjséson of steps taken to avoid any such alarm or
anxiety, injury or loss, to contaminate or-interfere WithﬁbOdS, or make it appear that goods have been
contaminated or interfered with; or to-place goods Wﬁié’h*ﬁave been contaminated or interfered with, or
which appear to have been contaminated or interfered with, in a place-where goods of that description
are consumed, used, sold-or otherwise supplied.

(2)It is also an offence for a person, with any such intention as is mentioned in paragraph (a),
(c)or (d) of subsection (1), torthreaten that he or another will do, or to claim that he or another has
done, any of the acts mentioned‘inithat subsection.

(3)It is an.offencefor a person‘tobe in possession of<any of'the following articles with a view
to the commission of an offence under subsection (1)—

(@)materials tovbe,used for contaminating .or interfering with \goods“er making it appear that
goods havé been contaminated or interfered with, or

(b)goods which have been contaminated or interfered with, or which appear to have been
contaminated or interfered with.

(4)A person guilty of an offence under this section is liable—

(a)on conviction on indictment to imprisonment for a term not exceeding 10 years or a fine or
both, or

(b)on summary conviction to imprisonment for a term not exceeding six months or a fine not
exceeding the statutory maximum or both.
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http://www.legislation.gov.uk/id/ukpga/1999/21/section/6/1
http://www.legislation.gov.uk/id/ukpga/1999/21/section/6/2/a/b
http://www.legislation.gov.uk/id/ukpga/1999/21/section/7/1
http://www.legislation.gov.uk/id/ukpga/1999/21/section/8/1/2/4/5
http://www.legislation.gov.uk/id/ukpga/1999/22
http://www.legislation.gov.uk/id/ukpga/1999/22/section/90
http://www.legislation.gov.uk/id/ukpga/1999/22/section/106
http://www.legislation.gov.uk/id/ukpga/1999/22/section/108
http://www.legislation.gov.uk/id/ukpga/1999/22/schedule/13/paragraph/134
http://www.legislation.gov.uk/id/ukpga/1999/22/schedule/15/part/V/7
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(5)In this section “goods” includes substances whether natural or manufactured and whether
or not incorporated in or mixed with other goods.

(6)The reference in subsection (2) to a person claiming that certain acts have been committed
does not include a person who in good faith reports or warns that such acts have been, or appear to

have been, committed.

Annotations:

Amendments (Textual)
F27S. 39 repealed (3.11.1994) by 1994 c. 33, ss. 168(3)#172(4), Sch. 11

40. Amendments, repeals and savings.

(1)Schedule 1, which.amends the IM17Sporting Events (Control of Alcohol etc.) Act 1985 and
Part V of the M18Criminal Jusiice (Scotland) Act 1980, shall have effect.

(2)Schedule 2, whichgcontains miscellaneous and consequential amendments, shall have
effect. _

(3)The enactments mentioned in Schedule 3J'-(WhiCh include enactments related to the subject
matter of this Act but already obsolete or unnecesseiky) are repealed to the extent specified in column 3.

(4)Nothing in this Act affects the commoh '_-]aV\./ powers in England and Wales to deal with or
prevent a breach of the peace. = 1,

(5)As respects Scotland, nothing-in-this Actaffééts any power of a constable under any rule of
law. = S

Annotations:

Marginal Citations
M171985 c. 57.
M181980 c. 62.

41. Commencement.

(1) This:Act shall comeinto.forece on.such. day-as the Seeretary of State may appoint by order
made by statutory instrument, and different days may be appointed for. different provisions or different
purposes.

(2)Nothing in a provision of this Act applies in relation to an offence committed or act done
before the provision comes into force.

(3)Where a provision of this Act comes into force for certain purposes only, the references in
subsection (2) to the provision are references to it so far as it relates to those purposes.

Annotations:

Modifications etc. (not altering text)
C1Power of appointment conferred by s. 41 partly exercised: S.I. 1986/2041, 1987/198, 852
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42. Extent
(1)The provisions of this Act extend to England and Wales except so far as they—
(a)amend or repeal an enactment which does not so extend, or
(b)relate to the extent of provisions to Scotland or Northern Ireland.

(2)The following provisions of this Act extend to Scotland—

in Part |, section 9(2) except paragraph (a);

in Part 11, sections 12 and 14 to 16;

Part I11;

A
Part V, except sections 38, F28 W tions (1) and (3) of this section and any
‘\:}‘\

provision amending or repealing --u..f-; nt whic tend to Scotland.
(3)The following provisions of this A extewlreland_
sections 38, 41, this subsection, ]rf-/r ion 43] - ’

Annotations:

............................

Amendments (Textual) H
F28Word in s. 42(2) repealed (3. ) by-1994ic. 33, 51168 2(2), Sch. 11
F29Words substituted by S.I. ( :

43. Short title.
This Act may be cited as

AULINENTNEINS
RINNIUUNIININY
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SCHEDULES
Section 40 (1).
SCHEDULE 1 SPORTING EVENTS
PART | ENGLAND AND WALES
Introduction
1.The M19Sporting Events (Control of Alcohol etc.) Act 1985 shall be amended
as mentioned in this Part.

Annotations:

Marginal Citations
M191985 c. 57.

Vehicles
2.The following shall be inseried after section 1 (offences in connection with alcohol on coaches and
trains)— 7

“1A Alcohol on certain other vehicles. _-

(1) This section applies to a motor vehicle:.-wﬁ"ich~

(a)is not a public servicg vehicle but is ad@fp;eq to carry more than 8 passengers, and

(b)is being used for the principal purpose bf,cafrying two or more passengers for the whole or
part of a journey to or from a designated sporting ev;_hf.; 1,

(2)A person who knowingly catses or perinifs!,f'intoxicating liquor to be carried on a motor
vehicle to which this section applies isguilty of an offence—

(a)if he is its driver, or

(b)if he is not its<driver but is its keeper, the servant or agent-of its keeper, a person to whom it
is made available (by hire, loan or otherwise) by its keeper or the keeper’s servant or agent, or the
servant or agent of a person to.whom it is so made available.

(3)A person who has intexicating liquor in-his possession while“on a motor vehicle to which
this section applies.is guilty'of an"offence.

(4)A person who is drunk on a motor vehicle tozwhich this sectioniapplies is guilty of an
offence.

(5)In this section—

“keeper”, in relation to a vehicle, means the person having the duty to take out a licence for it
under section 1(1) of the Vehicles (Excise) Act 1971,

“motor vehicle” means a mechanically propelled vehicle intended or adapted for use on roads,
and

“public service vehicle” has the same meaning as in the Public Passenger Vehicles Act

1981.”.
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Fireworks etc.
3.The following shall be inserted after section 2 (offences in connection with alcohol, containers etc. at
sports grounds)—

“2A Fireworks etc.

(1)A person is guilty of an offence if he has an article or substance to which this section
applies in his possession—

(a)at any time during the period of a designated sporting event when he is in any area of a
designated sports ground from which the event may be directly viewed, or

(b)while entering or trying to enter a designated sports ground at any time during the period of
a designated sporting event at the ground.

(2)It is a defence for the accused-to pro'i'/e that he had possession with lawful authority.

(3)This section applies tosany-article or substance whose main purpose is the emission of a
flare for purposes of illuminatingsor signalling (as opposed to igniting or heating) or the emission of
smoke or a visible gas; and in particular it ap_pl_i_es to distress flares, fog signals, and pellets and
capsules intended to be used as fumigatars or-for 1§éting pipes, but not to matches, cigarette lighters or
heaters. i

(4)This section also@applies to any articlefl\yhich is a firework.”.

Licensing etc.

o | s,

4.The following shall be inserted aftef-sécfion 5-—

“5A Private facilities for Vieyying évents: :

(1)In relation to airoom in a designated spofts ground—

(a)from which designated sporting events may be directly vieWed, and

(b)to which the general public are not admitted, sections 2(1) (a) and 3(1) (a) of this Act have
effect with the substitution for the reference to the period of a designated sporting event of a reference
to the restricted period.defined below.

(2)Subject tolany, order-under subsectiong(3) below, the restricted period of a designated
sporting event for the purposes of this section is the period beginning 15 minutes before the start of the
event on(if earlier) 15" minutes:before the time atwhichit/isiadvertised to'start,and ending 15 minutes
after the end of the event, but—~

(a)where an event advertised to start at a particular time on a particular day is postponed to a
later day, the restricted period includes the period in the day on which it is advertised to take place
beginning 15 minutes before and ending 15 minutes after that time, and

(b)where an event advertised to start at a particular time on a particular day does not take
place, the period is the period referred to in paragraph (a) above.

(3)The Secretary of State may by order provide, in relation to all designated sporting events or

in relation to such descriptions of event as are specified in the order—
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(a)that the restricted period shall be such period, shorter than that mentioned in subsection (2)
above, as may be specified in the order, or

(b)that there shall be no restricted period.

(4)An order under this section shall be made by statutory instrument which shall be subject to
annulment in pursuance of a resolution of either House of Parliament.

5B Occasional licences.

(1)An occasional licence which is in force for any place situated in the area of a designated
sports ground, and which would (apart from this section) authorise the sale of intoxicating liquor at the
place during the whole or part of the period of a designated sporting event at the ground, shall not
authorise such sale.

(2)Where the sale of intoxicating quu6r would (apart from this section) be authorised by an
occasional licence, its holder is guilty of an offence if he sells or authorises the sale of such liquor and
by virtue of this section the'licenge does not authorise the sale.

(3)A person is guilty of an offence if he_consumes intoxicating liquor at a place, or takes such
liquor from a place, at a time when an occasioﬁél licence which would (apart from this section)
authorise the sale of the liquor at the place does nat do so by virtue of this section.

5C Clubs.

(1)Subsections (3) and/(5) of section 39 of the Licensing Act 1964 (clubs), and subsection (4)
of that section as it applies to subsection«3), shall not apply as regards the supply of intoxicating liquor
in the area of a designated sports ground during the p_ertdd of a designated sporting event at the ground
or as regards the keeping of intoxicating. liguor: for s_tlg:h;gupply; but subsections (2) to (5) below shall
apply.

(2)During the pefiod of such an event at the ground, intoxicating liquor shall not be supplied
by or on behalf of a registered club to a member or guest in the area of the ground except at premises in
respect of which the club is registered.

(3)A person supplyind.-or authorising .the-stpply of intoxicating_liquor in contravention of
subsection (2) above is guilty of an offence.

(4)A person who, during the period of such an event, obtains or consumes intoxicating liquor
supplied‘in contravention of'subsection«(2) above is guilty ofanoffence.

(5)Ifintoxicating liquor is keptin‘any premises or piace by or<on behalf of-a club for supply to
members or their guests in contravention of subsection (2) above, every officer of the club is guilty of
an offence unless he shows that it was so kept without his knowledge or consent.

5D Non-retail sales.

(1)During the period of a designated sporting event at a designated sports ground, intoxicating
liquor shall not be sold in the area of the ground except by sale by retail.

(2)A person selling or authorising the sale of intoxicating liquor in contravention of subsection

(1) above is guilty of an offence.
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(3)A person who, during the period of such an event, obtains or consumes intoxicating liquor

sold in contravention of subsection (1) above is guilty of an offence.”.

Supplementary

5In sections 2 and 3, after subsection (1) insert—

“(1A)Subsection (1)(a) above has effect subject to section SA(1) of this Act.”
6In section 7(3) (power to stop and search vehicles), after “public service vehicle (within the meaning
of section 1 of this Act)” insert “or a motor vehicle to which section 1A of this Act applies”.

7(1)Section 8 (penalties) shall be amended as iollows.

(2)In paragraph (a) after ©“1(2)” there shall be.inserted “or 1A(2)”.

(3)In paragraph (b) after “1(3)” there ‘shall b inserted “, 1A(3)”, after “2(1)” there shall be
inserted “, 2A(1)” and after “3(10)**there shall be inserted “, 5SB(2), 5C(3), 5D(2)”.

(4)In paragraph (¢)aftes1(4)” there shall be inserted , TA(4)”.

(5)At the end thergsshall be inserted— =

“(d)in the case of anoffence under sectid‘n:'SB(3), 5C(4) or 5D(3), to a fine not exceeding level
3 on the standard scale, and { ;

(e)in the case of an offence under secf;qn 5C(5), to a fine not exceeding level 1 on the

standard scale.”.

Minor amendment ’
8Section 3(9) (notice varying order about sale or suppl_y’_gt intoxicating liquor) shall have effect, and be

taken always to have had effect, as if in paragraph (b) “order” read ‘ notice”.

PART Il SCOTLAND
Introduction
9.Part V of the M20Criminal Justice.(Scotland) Act-1980, (sporting events:.control of alcohol etc.) shall
be amended as mentioned in this Part.

Annotations:

Marginal Citations
M201980/¢. 62.

Vehicles
10.After section 70 there shall be inserted the following—

“70A Alcohol on certain other vehicles.

(1)This section applies to a motor vehicle which is not a public service vehicle but is adapted
to carry more than 8 passengers and is being operated for the principal purpose of conveying two or
more passengers for the whole or part of a journey to or from a designated sporting event.
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(2)Any person in possession of alcohol on a vehicle to which this section applies shall be
guilty of an offence and liable on summary conviction to imprisonment for a period not exceeding 60
days or a fine not exceeding level 3 on the standard scale or both.

(3)Any person who is drunk on a vehicle to which this section applies shall be guilty of an
offence and liable on summary conviction to a fine not exceeding level 2 on the standard scale.

(4)Any person who permits alcohol to be carried on a vehicle to which this section applies
and—

(a)is the driver of the vehicle, or

(b)where he is not its driver, is the keeper of the vehicle, the employee or agent of the keeper,
a person to whom it is made available (by hire, loan“or otherwise) by the keeper or the keeper’s
employee or agent, or the employee or agent ofa person to whom it is so made available, shall, subject
to section 71 of this Act, be guilty of an offence and liable on summary conviction to a fine not
exceeding level 3 on the standardiscale.”s .
11. In section 71 (defences ins€onnection with caﬁjgge of alcohol) for “or 70 there shall be substituted
“ 70 or T0A(4)". {

12.In section 75 (police powers of eaforeement) for “or 70” there shall be substituted «, 70 or 70A”.
o

‘o

13.1n section 77 (interpretation of Paré\V/) _’
(a)the following definitions shall ‘be insertedg_n’ _tbe appropriate places alphabetically—
““keeper”, in relation to a vehicle, means thé person having the duty to take
out a licence for it under sei:tion 1(1) of the Vehicles (Excise) Act 19717;
“motor vehicle” means a mechanically propelled vehicle intended or adapted for use on
roads;”; and '
(b)in the.definition of “public seryvice.vehicle”. for, the.words “Part I of the Transport Act
1980” there shall be substituted the words “the M21Public Passenger Vehieles Act 19817;”.

Annotations:

Marginal Citations
M211981¢. 14.

Fireworks etc.
14(1)After section 72 there shall be inserted the following—

“72A Possession of fireworks etc. at sporting events.

(1)Any person who has entered the relevant area of a designated sports ground and is in
possession of a controlled article or substance at any time during the period of a designated sporting
event shall be guilty of an offence.
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(2)Any person who, while in possession of a controlled article or substance, attempts to enter
the relevant area of a designated sports ground at any time during the period of a designated sporting
event at the ground shall be guilty of an offence.

(3)A person guilty of an offence under subsection (1) or (2) above shall be liable on summary
conviction to imprisonment for a period not exceeding 60 days or to a fine not exceeding level 3 on the
standard scale or both.

(4)1t shall be a defence for a person charged with an offence under subsection (1) or (2) above
to show that he had lawful authority to be in possession of the controlled article or substance.

(5)In subsections (1) and (2) above “controlled acticle or substance” means—

(a)any article or substance whose main purpese is the emission of a flare for purposes of
illuminating or signalling (as opposed to ignitin'é] or heating) or the emission of smoke or a visible gas;
and in particular it includes distress‘flares, fog signals, and pellets and capsules intended to be used as
fumigators or for testing pipes, butnoimatches, cigarette lighters or heaters; and

(b)any article which'is a firework,”. 4

(2)In section 75 (palice powers of enfort};ment) at the end of subparagraph (ii) of paragraph

(e) there shall be inserted—

; or i
(iii)a controlled article/or substance as deﬁ;rfédai-n section 72A(5) of this Act.”.

Section 40(2). s
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SCHEDULE 2 0THER AMENDMENTS

Conspiracy and Protection of Property Act 1875 (c.86)

Annotations:

Amendments (Textual)
F30Sch. 2 para. 1 repealed (16.10.1992) by Trade Union and Labour Relations (Consolidation) Act
1992 (c. 52), ss. 300(1), 302, Sch.1

Prevention of Crime Act 1953 (c.14)
2In section 1 of the Prevention of Crime Act 1953 (offence to have offensive weapon) at the
end of subsection (4) (offensive.weapon-includes article intended by person having it for use by him)

there shall be added “or by some other person”.

Civic Government (Scotland) Act 1982 (c.45)

3(1)Part V of thesCivic Government j(ScotIand) Act 1982 (public processions) shall be
amended in accordance with this paragraph. ) "

(2)In section 62 (notification of processiorié_)f_

(a)in subsection (1)—+ 7_ .

(1)after “below” there shall be inserted “(a)’-’l-g_- a'mq_.

(ii)at the end there shall be inserted—*; and

(b)to the chief constable:” ™ = T

(b)in subsection (2)—

(1)in paragraph™(a), after “council” there shall be inserted*“and to the office of the chief
constable”;

(i1)in paragraph (b), for “that office” there shall be substituted “those offices”;

(c)in subsection (4)—

(i)after “area’ there shall'be inserted “(a)”; and

(ii)after “them” there shall be insefted— *“; and

(b)intimated toithe chief constable,”; and

(d)in subsection (12), in the definition of “public place”, for “the Public Order Act 1936” there
shall be substituted “Part II of the Public Order Act 1986”.

(3)In section 63 (functions of regional and islands councils in relation to processions)—

(a)after subsection (1) there shall be inserted—

“(1A)Where notice of a proposal to hold a procession has been given or falls to be treated as
having been given in accordance with section 62(1) of this Act—

(a)if a regional or islands council have made an order under subsection (1) above they may at
any time thereafter, after consulting the chief constable, vary or revoke the order and, where they

revoke it, make any order which they were empowered to make under that subsection;


http://legislation.data.gov.uk/ukpga/1986/64/data.htm?wrap=true#commentary-c1365615
http://legislation.data.gov.uk/ukpga/1986/64/data.htm?wrap=true#reference-c1365615
http://legislation.data.gov.uk/ukpga/1986/64/data.htm?wrap=true#reference-c1365615
http://www.legislation.gov.uk/id/ukpga/1992/52
http://www.legislation.gov.uk/id/ukpga/1992/52
http://www.legislation.gov.uk/id/ukpga/1992/52/section/300/1
http://www.legislation.gov.uk/id/ukpga/1992/52/section/302
http://www.legislation.gov.uk/id/ukpga/1992/52/schedule/1
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(b)if they have decided not to make an order they may at any time thereafter, after consulting
the chief constable, make any order which they were empowered to make under that subsection.”;

(b)in subsection (2) after “(1)” there shall be inserted “or (1A)”;

(c)in subsection (3)—

(1)in paragraph (a)(i), after “(1)” there shall be inserted or (1A) above”;

(ii)in paragraph (a)(ii), for “such an order” there shall be substituted “an order under
subsection (1) above or to revoke an order already made under subsection (1) or (1A) above”;

(iii)at the end of paragraph (a)(ii), for “‘and’? there shall be substituted—

“(iii)where they have, under subsection (1A) above,varicd such an order, a copy of the order as varied
and a written statement of the reasons for the variation,.and”;

(iv)in paragraph (b), after “(1)” there sfall be inserted “or (1A)”, and after “made” where third
occurring there shall be inserted “and, if the order has been varied under subsection (1A) above, that it
has been so varied”; and \

(v)at the end of paragraph (b) there shall be_ inserted— “‘; and

(c)where they have revoked an oraér mégé' under subsection (1) or (1A) above in relation to a
proposal to hold a procession, make such: ar;ange-[ner]ts as will ensure that persons who might take or
are taking part in that procession are made aware (;!ﬁ_the fact that the order has been revoked.”.

(4)In section 64 (appeals against orders under section 63)—

(a)in subsection (1) for the words from;’: “;igainst” to the end there shall be substituted—
“against— = _-'J 1

(a)an order made under section 68(1) or (1A§_ot_':thi_s Act; or
(b)a variation uh,der section 63(1A) of this Act of an order.made under section 63(1) or (1A),

in relation to thpjjrocession.”; L
(b)in subsection (4) after “make” there shall be inserted “or; as the case may be, to vary”; and
(c)in subsection (7) after “order” there shall be inserted “or, as the case may be, the variation
of whose order”.
(5)In section 65 (offences and enforcement)—
(a)in paragraphs (b) and (c) of subsection (1), after ““(1)” there shall be inserted “or (1A)”; and
(b)in paragraphs (b) and (¢):0f'subsectioni(2), after(1)?/thete shall betingerted “or (1A)”.
(6)In section 66 (relationship with-Public Order Act1936)—
(a)for “the Public Order Act 1936” there shall be substituted “Part II of the Public Order Act
1986”;
(b)in paragraph (a), for “or order made under section 3” there shall be substituted “under

section 12, and “or that order” shall be omitted; and

(c)in paragraph (b), “or order under the said section 3” shall be omitted.
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Criminal Justice Act 1982 (c.48)

4The following shall be inserted at the end of Part Il of Schedule 1 to the Criminal Justice Act
1982 (statutory offences excluded from provisions for early release of prisoners)—

“Public Order Act 1986

27Section 1 (riot).

28Section 2 (violent disorder).

29Section 3 (affray).”.”

Annotations:

Amendments (Textual)
F31Sch. 2 para. 5 repealed b

, 8. 203(3), Sch. 21

Annotations:

Amendments (Textual)
F32Sch. 2 para. 6 repealed’b
42, SIF 96), s. 203(3), Sch.

, and Broadcasting Act 1990 (c.

Police and Criminal Evidence Act

7In section 17(1)(c) of the Pc a'f" i idence Act 1984 (entry for purpose of arrest

for certain offences) in sub-paragraphrﬂﬂ)"g_ q; S
paragraph (ii) there sha

4” to “peace)” shall be omitted and after sub-

“(iii)section 4 of the Pu |* -------------------- &t
Section 40(3).

;
ﬂ‘lJEJ’JVIEJ'ﬂ‘ﬁWEJ’]ﬂ‘i
QW’]@NﬂiﬂJ UA1AINYAY


http://legislation.data.gov.uk/ukpga/1986/64/data.htm?wrap=true#commentary-c1365616
http://legislation.data.gov.uk/ukpga/1986/64/data.htm?wrap=true#reference-c1365616
http://legislation.data.gov.uk/ukpga/1986/64/data.htm?wrap=true#reference-c1365616
http://www.legislation.gov.uk/id/ukpga/1990/42
http://www.legislation.gov.uk/id/ukpga/1990/42/section/203/3
http://www.legislation.gov.uk/id/ukpga/1990/42/schedule/21
http://legislation.data.gov.uk/ukpga/1986/64/data.htm?wrap=true#commentary-c1365617
http://legislation.data.gov.uk/ukpga/1986/64/data.htm?wrap=true#reference-c1365617
http://legislation.data.gov.uk/ukpga/1986/64/data.htm?wrap=true#reference-c1365617
http://www.legislation.gov.uk/id/nisi/1987/463
http://www.legislation.gov.uk/id/nisi/1987/463/article/28/5
http://www.legislation.gov.uk/id/nisi/1987/463/schedule/2
http://www.legislation.gov.uk/id/ukpga/1990/42
http://www.legislation.gov.uk/id/ukpga/1990/42
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Chapter Short title Extent of repeal
13 Chas. 2. Stat. 1. [Tumultuous Petitioning Act 1661. 'The whole Act.
c. 5.
33 Geo. 3. ¢. 67. Shipping Offences Act 1793. 'The whole Act.
57 Geo. 3. ¢. 19. Seditious Meetings Act 1817, 'The whole Act.
5 Geo. 4. c. 83. \Vagrancy Act 1824. In section 4, the words from “every
. 4 person being armed” to “arrestable
offence” and from “and every such
| gun” to the end.
2 & 3 Vict. c. 47. Metropolitan Police Kct }_839. In section 54, paragraph 13.

2 & 3 Vict. c. Xciv.

City of London Police Act 1839,

In section 35, paragraph 13.

3 Edw. 7.c .ccl.

Erith Tramways _and.jlmprovement
ACt 1903. :

.

Section 171.

Public Order Aet'1936. - /.

1 Edw. 8 & 1 Geo. 6. c. Section 3.
6. f_,i;
T : . Section 4.
r Section 5.
Sedtig;n 5A.

In section 7, in subsection (2) the|
words “or section 5 or 5A” and in
Subsection” (3) the words «, four or

five”.

Section 8(6).

In section 9, in subsection (1) the|
definition of “public procession” and|
in subsection (3) the words “by the]
council of any borough or district]

th)

o1 .

7 & 8 Geo. 6. C.xXi.

Middlesex County Council Act 1944,

Section 309.

1967 c. 58.

Criminal Law Act 1967.

Section 11(3).

In Schedule 2, paragraph 2(1) (b).
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1968 c. 54. Theatres Act 1968. Section 5.
In sections 7(2), 8, 9(1), 10 (1) (a)
and (b), 15(1)(a) and 18(2), the|
references to section 5.
1976 c. 74. Race Relations Act 1976. Section 70.
Section 79(6).
1976 C. XXXV. County of South: Glamorgan Act(Section 25.
1976.
In Part | of Schedule 3, the entry
relating to section 25.
1980 c. 62. Criminal Justice (Scotland) Act 1980. {{In section 75(e)(i), the word “or” af]
the end.
1980 c. x. County ofiMerseyside Act 1980. In"section 30(2), paragraph (b), the|
; word “and” preceding that paragraph
} and the words from “and may make”
to'the end.
/ In section 30(5), the words “in the
= 74y said section 31 or”.
Section 31.
In section 137(2), the reference to
ection 31.
1980 c. xi. \West Midlands County Council Act|[Section 38, except subsection (4).
1980.
In section* 116(2), the reference to
section 38.
1980 c. xiii. Cheshire County‘Council Act 1980. |[Section 28, except subsection (4).
In section 108(2), the reference to
section 28.
1980 c. xv. Isle of Wight Act 1980. Section 26, except subsection (4).
In section 63(2), the reference to
section 26.
1981 c. ix. Greater Manchester Act 1981. Section 56, except subsection (4).

In section 179(2), the reference to

section 56.
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1981 c. Xxv. East Sussex Act 1981. Section 29.
In section 102(2), the reference to
section 29.
1982 c. 45. Civic Government (Scotland) Actf|Section 62(10).
1982.
In section 63(3)(a)(i), the word “or”
at the end.
In section 66, in paragraph (a), the
words “or that order”, and in|
q paragraph (b) the words “or order
under the said section 3”.
1982 c. 48. Criminal Justice' Act ].|982. in"Part | of Schedule 1, the entries
\ 7 ' relating to riot and affray.
1984 c. 46. Cable and BroadcgstinQ_Act 1984, |[Section 27.
:; In section 33 (2), the words “an|
w ' ' offence under section 27 above or”.
1984 c. 60. Police and VC:r_i;minal E\‘/r}q‘ence Actllin section 17(1)(c)(i) the words from
1984. / oy _ [ “4” to “peace)”.
1985 c. 57. Sporting E;/ents (Contro_lj@f&fklcohol In section 8, the word “and” at the]

gl

‘letc)Act 1985.

end of paragraph (b).
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