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CHAPTER |

INTRODUCTION

1.1. Statement of the Prok

A major shift from ntlona/ as petroleum and other fossil

fuels to biofuels wasstriggered by e‘gy W?O when OPEC member
states cut their W ortage prepisand the USA. Later, the
global demand f

global concer.

fuels and defores

55 R !'\l\l"'w.,l eiro in 1992 during the
& i . ! e . -
d gDeve opmen .:fr ef € '."L ovided United Nations/UN
(4
in" tac uyf [ épMironment degradation and
sf ’.?..‘IE':.,,. opmenitll ater in 1997, Kyoto Protocol
argets for the signatories, specially
O, 183 countries and 1 regional

economic ingegrati janization h runpents of ratification,

accession ,J,.‘mmuuﬂ_‘.ﬁ.- e Protocol on 12
November aﬂ*;‘] acknowledging the

climate change‘i\Jiesplte wide
Union signed the Péotocol on 29 April 1998 and ratified it in 31 May 2002, however it

mmm ﬂﬂﬁwmﬂ T

Over the years, EU has dveloped and adoptﬁeveral policies to n@lts

A WIBNASR AN

strategies.

nics and CNLJPOC'ety The European

! Later on The US acknowledged the climate change after the Katrina storm hit New Orleans in 2006. Although
the USA is listed in the Annex | (top emitters), as of August 2009, it has not yet ratified the Protocol.



Increasing demand on biofuels consequently increases demand in oil palm

especially from developing country like Indonesia. The Government of Indonesia had

and to increase the economi

officially announced the expansion % yaalm plantations to meet the global demand

\E /@ Is by creating job opportunities.

In Indonesia, ntation until the late seventies. A

massive palm oil<glaRtations=need ' Indonesia=hasskesulted in land and forest

conversion thatwr/ ince garly..1980smEkam 120,000 Ha in 1968,
plantations exten 0 len years./ate 978, however, oil palm
plantations covere m ionk hectares by 2004, As of 2005, palm oil

AAS

€5, € \\ % \vasforest converted, that
8eoNnda

plantations ¢
divided into 3% % 6

forest.” The r stics estimal four and five million

" ! \
hectares of land alm "concessi I6h some 16% was state-

el
estimate of-global'derand fer oil palm products, Indonesia

IS expected to increase its hroduct from on tons in 2002 to 43 million tons

by 2020. At the present,p {0 ”L: is growing at around 3.78% per
year appearssto he ing faster th 0196 per year (Wakker,
2006). Therefereoilpatm(Elaisguineensisyplantations-and Patmn oil industry have
already becBh . i\.

I .
Howe Il, the presence of palm oil plantations in Ind'ugsia over the years has

resulted in Wides;ﬂaﬂscontents especially @abng indigenous peoples, particularly

In i of more®th ro la ald la oputatior® of ‘&round 220
2 A upit of on-farm palm ojLbusi sho c‘sis of g plantation and a hat can support praducin
Ssihg r | ( However, in a Imioi essyprafi ill
uire ffo 0 ,000 ha jfl order Guarantgeing susteifable harvest Of friits fo fi e milljr y.
ctually, m is'Abnghative plant. p 0 t Afrlica byithe Dutch C lin 184 lar

scale and commercial plantation development started in 1911. The oil palm grows better in a wet tropical climate
with temperatures between 24° and 32°C throughout the year. The oil palm tree reaches maturity in three to four
years, when it is about 2 meters high. Thereafter it continues to grow by another 70 centimetres per year and can
reach a height of more than 10 meters. Its economic life continues until it reaches the age of 20 to 25 years, with
peak production between the sixth and tenth year. See: The World of Edible Qils, H.D. Glaudemans, M.M.J.
Timmermans and H. Rijkse, Rabobank Food and Agriculture Research Department, Utrecht, August 1998; Annual
Report 2000, Sipef NV, Schoten, May 2001



million. Indonesia is an ethnically extremely diverse country. Over 700 different
languages have been identified. Indonesia is still a unitary state with a strong central

government, even though politi

decentralized after the remgs“ﬁ /'

The support plantatl overnment on the side of

businessman therem-hasome tl‘ subjanua.ﬁmle resistance. According to
Sawit Watch re

governmental structures have been
arto in 1998 (Erni, 2009).

ntatlon related conflict

has significantly.i asi 1998. In 2003, there

(Sumatera, Jndenes| A @Bording to the West

Kalimantan’s Pl albie, the number of active
palm oil pla ovince nuinbefe .'-. DlagtatiOhs covering a total of

3,218,070 hectar N5 B CORflict cases reported in 16

provinces. In that ye#r i . Sumats ] h"wt ere 123 plantation related

e number of the conflicts

reached 90 cases fro aF-0f-30 cas 003. %K owever, with the number of

it neve ses-—the- Brmment of supporting the palm oil
.-«-'f-",-— AT
In Ag 72005 _Indonesian.Government planned toexpant-the existing pa|m oil

plantations M ap&r nd even more in to
small islands ©ff Moluccas prov overnment ijrded to develop three

million hectares oi,new oil palm plantations b% 2011 including a total of 1.8 million

Wb R LI 30 g b e

bus1 s plan under a banner “bringing prosperlty security and environmental

rotection to the Kalimantan bord! area” containingdsiap showing that the ect
Q RIS H R IREI RS
territofieSo aks (

The launching of the Project plan soon led into a public debate among

conflicts increases,

plantation.

government, policy makers and civil society. Opponents had come mostly from



environmentalists, NGOs and indigenous peoples. They criticized for the potential
environmental impacts and that the project would further encroach ancestral lands and

territories of the Dayaks. On the

taking some significant m g a number of policies to support

ylde Indonesian government moved on by

# karta Post, 2005, 2006, 2007).

Later on, The Regl atlv S C oined the opponent groups.

On March 2006, before.a = sess Bn of @resentatives, they called
- . . : ‘

the Projects and |nV|t|

the Project as "a

1.2. Research
carried out in West

2. i oli "'-.xn alm oil plantation to the

To provide an ove ﬁ'f:“:.:,:‘."m..(:. al framework on indigenous peoples
and their rights i ;'

2. To (proyig ent fof'yIndonesia’s policy
-— 1LY

relateast

To expas ‘ 0 nd.".t e palm oil plantation
Matlon with the principle of Free Prior and %rmed Consent (FPIC)

of |nd|genfs oples.

ﬂummmwmm

government policies and the absence of implementation of the FPIC resulted

TasalamInenas

The conceptual framework below has taken account of the concept of

and its

indigenous peoples’ land rights based on the International Labour Organization (ILO)

Convention 169 and the UN Declaration on the Rights of Indigenous Peoples. This



study further elaborates the government policies relevant to indigenous peoples’ land

rights and policies regarding the permit process for palm oil plantation.

Figure on the existing tigns and land conflicts around them will
be presented to be furt / ept of the rights of indigenous

peoples to free, prior consent:
All this facj;or ; ;'z slusiyely.said as the only determining
i,
: R .
factors of the status o gofdles'as ISSuey s a broad area of political

and social as . /8 3 I ts variable on the relevant

\ . .
policies and spe i0er tosprovide, a! Sed analysis.

International J#timag h - AN ™ N
Rights Staridard ) AR D
o AT W Impacts on
Government POlicy, s Coh 5"-., Indigenous
_ " Y Peoples
Standard of Palm#Oil
Industry

1.6.  Significance

TNt
issues. En\h
analyzed the

er a broad range of

%upd and Greenpeace

1
=

@acts ngelmjpecies and pollution.
reports around social impacts such as loss, human rights

violations, evictic‘s.ﬂicies wages, womefiidBcal community and on indigenous

AULINENINEINT

The land acquisition takes place across the world and there are some

ARSI

This research does not focus solely on the impacts on indigenous peoples but

Others provi

it rather provide a deeper look at the policy process and the competing approaches i.e.

human rights, government and market-based approaches.



1.7.  Scope and Limitation

This study considered the international and national instruments on land

acquisition process for palm oil ' .4Two case studies are analyzed using the

framework of the rights 0_free prior and informed consent.

The case study took plaggs im } as an illustration for analysis.
——— ______J
Some key ISSUW tob elab@r include:
; § o

= Concept igenat S
,\‘- .i\\ .

. and informed consent

The li i as reallyonk hektir afble for conducting the

\ \
field research. H to put rv limita "'l n ih, mMydstudy on land acquisition
process and its i g\ eno! m. )18 1 s itS relevance to the land
acquisition issues, P Ine ne3|a al economy post-Suharto
reformasi, especially ent developr egi@@kl autonomy and environment
aspect will only be describAdein-tl ptit deep elaboration. The description

of those two matters is justie-shtiii4 € i ain issue’s atmosphere.

reports due ¥ _H diféetly from government

o
0 get direo g with go;jﬂpment officials due to
busy schedule and ‘grocedural reasons.

ARBINUNINYNT

ThIS study is about the government policymaking process on palm oil

% Asss i EAEY

nature of the state of Indonesia where indigenous peoples are living. How the state

offices. It wasMa o difficu

makes policy regarding to development and how she accommodates disputes or



conflicts, in this context is about land acquisition process, between groups in its

territory?  In this policymaking process the state approach is not the sole provider.

Other parties such as compa ignal human rights standards have also

came up with their o udy | would like to show the
contestation of thos es | I T ition for palm oil plantation
policymaking pw" ! hes ance LT jor and informed consent
as tool to measks . @astuthree reasons: FPIC is
. : e major international
human rights treg#fes; L it o e state and indigenous
peoples. The dyna Pvalii B85\ nl impacts) will clearly be

shown in my soHpallyisin this Studyl Wil show the impacts of

policymaking pr indigeNaus: peoples liv 19, iMithe area of my research
location.
The _nature g

' corjd&ging a fieldwork to

get the primacy-data-Duking-the-fieldwork-tse-direct-observatior, in-depth interview
N al I

and focus grojﬂdis 1S ed ow# direct observations of
|

indigenous co munltles in research areas. Although the MICUHIES involved with

Fﬁlﬂ ANMHYINOANT

communltles In-depth interviewsgonducted with Oﬁended interview tec”ue

RN AR B R

NGO-staff, and Indigenous Organizations. Focus group discussion is conducted with

groups of 6-12 people, including groups of community leaders, man, women and



youth. Most of the focus group discussions were conducted in informal condition in

order to avoid tension and nerves of the participants.

Secondary data was ‘ /ﬂ h printed materials (such as books,

journal, articles, rese udlo VI such as film).

._

The fle placelin) rovince of Indonesia,

1.9. Resea

where the most o g1lfpa anfatic I o )Ca e, id the home of the many
indigenous p ’ g’ stlidy +he CUYSes 'gn. tWpyindeénous communities in
the Provinces; t Semiinying Jaya 'I"'-. e anayathef Raba.

1.10. Ethlcalp gapn M

. N I LR N
The ethical c@nsiderationthas' bee / poltantfaspect in this study. All the
~| |

y 1)1 \
facts, figures and doc ents g '_‘_'f:h_ -"'L, POs, research institutions etc.
i
analyzed in this study are notbeiAg: ongly and in no way findings of any

e

document are negated e cited accordingly and any
quotation &n taken-out of context.—This studh y-tses-authent g.arld verifiable data in

order to mini

ﬂumwﬂmwmm
QW’]@\‘Iﬂ’iﬂJﬁJW]’JVIEJ’]ﬂEJ



CHAPTER II

LITERATURE REVIEW

In the early eighties, a Ily remote and isolated village of the
Seko - one of indigeno i hichlands of Indonesia’s Sulawesi
island-, had welcome __‘___glpr
their modern vehi fght bﬂze m-the-duoh*ky For the Seko, it was a
first in lifetime<experienc a . They welcomed the

visitors -- gove t e}

that represent a logging

ors, with government

official as its sp i - Bse%bf Visiting the village that is to

In general s allenges that are faced by

3 the
- ] o gl ol :
indigenous peoples in co "r.a oba mpacts. A world where there is
5d-as.an; ineluc dkinevi izati
some process that con5|d :.-'--::5,“.: X nevitable, such as modernization
and developlﬁnt ull or twi
shape. On Of @ COiTipa y-decided-to-pointthett finger in particular

spot of their : piq that land.

Li 1|

ctlon I would like to provide an overV|ew

indigenous peoples out of

In thls

linked, with my . This overview is Mortant to help us to have common
lati indi en (0] ill "Utilize this

section to frame the issues and the‘bmplexny of probﬂs occured that enconves

q Wﬁﬁﬁuﬁaﬁm ST mm 284

(free, prior and informed consent), of utilizing indigenous peoples’ land.

several concepts that

! personal account of Mr. Mahir Takaka who belongs to the Seko himself on the impacts of timber extraction on
the Seko People, 2002
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2.1.  Indigenous Peoples and Indigenous Peoples in Indonesia

2.1.1. Who are Indigenous Peoples?

i S\fQRIr S eoples before they got the recognition
from UN ever since Hagee! ggeh (1923) and Maori religious

eva a mission to address the

ave been thousands of
indigenous repre arious atiorakgvents within the last three
on Indigeno ¥ehthousand indigenous

representatives f "W Permanent Forum on

Over t nitec ' s 4hd :'“..‘ \vided various instruments;
mechanisms and | ithi rgant atrn iither promote and protect
o S W i \ L
indigenous peoples . THET el instrum@nt for indigenous peoples are

L _ )
the ILO Conventio and Tribal Peoples and the UN
Declaration on the Rig S 0 ir;m gen es (UNDRIP). The Declaration

encompassemll ] ¢ treﬂjs in order to make
human rights [ElevaRETorIRCiGeROUSEOPIEEm—— =)

A \J
But wrﬁ the INd1ge S the'ﬁjfinition of indigenous

peoples? In fa

be in he future 6 numbers of attem o define them indigenous peoples
e r asoj is a strict
er ine h i in ge 0 les, th ition will

certainly exclude some mdrgeno‘ groups from thﬂery protection they

q W’Lﬁe\lﬂﬁ MANIININY

concerning indigenous peoples. Some academics see the absence of definition would

his has been a very delicate subject of debate and certainly will still

2Both Chief Deskaheh and T.W. Ratana were denied access and were not allowed to speak, yet their visions have
encouraged many generations that followed.
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lead to confusion, while some argue that establishing a working definition is possible
(Corntastel, 2003).

The work of the Special, R&p| og the Sub-Commission on Protection of
Human Rights, UN CompiSsiahien %José Martinez Cobo on Study of

the Problem of Disc ; M ulations (1986) provided a
working definiti@only L*d anﬂ-ﬁﬂ_)ﬂm;

lonial societies that

distinct from other sectors

& Oeherations their ancestral

¥ . !
ol AWN
th r;,eth as "'.,\"h‘\.\ oftheir continued existence

rdance;w --]T 0 \ lipatterns, social institutions

s

The ILO Conventio teQ=atso-declares that Self-identification as indigenous

L +‘ . ..
is regarded as a fundames fefen bo Wor%deﬁnmon:
“Ok‘ 1 individual basis, an indigen: ) o belongs to these

ig"g*‘ws and is recognized

il
x D i

indiget
and acﬁ@ted by the group as one of Its members.dﬂpis preserves for these
communiti‘c tEi sovereign right and wer to decide who belongs to them,

AU INENINEIN
qlSom academicCs have also been working on how to identify ‘Indigenous

peoples since the early 90s. FrankgfWilmer (1993) adﬂn to what had been vut

q WARS I AN II NG IRE

% She described indigenous peoples based on 1) with tradition-based cultures; 2)Who were politically autonomous
before colonialization and; 3) who, in the aftermath of colonialization and/or decolonization, continue to struggle
for the preservation of their cultural integrity, economic, self-reliance, and political independence by resisting the
assimilation policies of nation-states
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(1996) tried to add in an extensive kinship network that distinguishes indigenous

peoples from minority groups®.

The work of Jeff J.

identifying indigenous pge

If argued that in conceptualizing and
N

ay from a check list or linear

approach by emphasiZifige - mterrelatlonshlps between

2.1.2

Many | belong to indigenous
peoples and minorities. ; _". shared s \ : on characteristics except
that the minoriti ionship wi . | "-\_a :h"\ pry. These two groups
in addition are prg¥ideg s a;gte_ AUz ghtskins M"-f and mechanisms. The
rights of minori [ indi ri' ightS e ey in most cases can only

s¥P8oples’ rights emphasize on
the ‘collective rights’ ples. ‘thus* gnous ¥peoples have the rights to self
determination. Protecting pérsans+belong brity"aims at ensuring a space for

pluralism in togetherness, # ?.‘./"3 [INC
a high degreeyof a

pous peoples is intended to allow for

pnsidexable emphasis is on

the effecti cipation-inthe farger-soctety of which-the-mi ity is a part of while

for indigen g"Peo 8¢ peaples so that they can
ot ]
make their own decisions. ‘L”‘

Cobo’s w‘l@s out an important@fgd@mework in identifying indigenous

U NN

following factors: (1) occupation ? ancestral lands, or at least of part of the

ammmmﬂm’m T

* He described indigenous peoples as ““The living descendants of pre-invasion inhabitants of land now dominated
by others... They are indigenous because their ancestral roots are imbedded in the land in which they live, or
would like to live, much more deeply than the roots of more powerful sectors of society living in the same land or
in close proximity. Furthermore, they are peoples to the extend they comprise distinct communities with a
continuity of existence and identity that links them to communities, tribes or nations of their ancestral past”
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in specific manifestations, (4) language; (5) residence in certain parts of the country,

or in certain regions of the world; (6) other relevant factors.

Still emphasizing the i0l 6ffIP with their land or territorial bound, the
ILO Convention 169 ( i gﬂﬂibal Peoples in Independent
Countries. The Conve es indig ﬂnd their land concluded:

»

— —

“Peoples who d a ut of their descent from the

“Z T (C ()
O VAR
o .

lsOTsaggeographical region to which
o
AgQuest "or~ colonization or the

establis DOUNA&rIES & espective of their legal

| _ I\‘ ly the relation between
indigenous people§ Jand in¢ G "-"E"-. se. He describes indigenous
peoples as: ; U \
1. Peoples who re ‘ ed and identify themselves as
descendant of the origmatmhabite )T'their ancestral homelands

2. May, but not e

y f ormal political, economic and
soc@ ~ which tends to _r.u.- and reflect their
[ Ngojtinuously evolving

| d

culturadaditl .
3. Speak f@r once speak) an indigenous language, 1{'11"{‘ferent from dominant
society’s lg(he

_ 2
qlw ainfig &' c lationshipfwith the cestralf hdmeténd/sacred

sites, which may be threa'ned by ongoing Mary, economic or pglitical
C ' b
AWIBN T AAINETI S

economic autonomy.
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2.1.3. Indigenous Peoples in Indonesia

Indigenous peoples in Indonesia share a common situation faced by other

indigenous peoples in Asia an orld. As reported by the UN Special

Rapporteur on the Situatig@ nd Fundamental Freedoms of

the main threat is directly

related with rapid loss-ornd genous st ue to commercial logging

(whether legal or il ) jectSWiilespretecting their land the IP’s

often has to fight pany“and“theystate (military, and police
. "\.“

departments ulture, Tocal governments, etc)

(Tauli-Corpuz

Mbenesia? The number of
ethnic groups in vary considerably. Leo

Suryadinata in are 1006 nielland sub-ethnic groups

(including the Chi _ S)e' - 20078 JosMa Project estimated that
Indonesia has so F ic,and-sub ';' groups, while the Summer Institute of
Linguistics Ethnologu€ reppttS+that ther B7 Wing languages in Indonesia.
According to a rough clas ----------- by Noer Fauzi, 45% of the people in
Indonesia are Javai “14% Sundanes ) eseﬁ% Malay, and the
remaining 26 % belong to numerous small ethnic group - _,_)

W '\J

The mis ) ecognizes 365 groups as
terpencil (isolated indigenous communitiéﬁmth a total population

masyarakat a
of 1.1 million. lowever, there are mangg gmore ethnic groups that consider

U HANHANIWEINT

m|II| population, around 50- 70 illion are indigenous. (Forest Watch Indonesia,

RIEY Asarm e sy

Masyarakat Adat Nusantara, March 1999) as “A group of people who have lived on

® Adat (Arabic 3se ‘Gdah) is a set of local and traditional laws and dispute resolution systems in many parts of
Nusantara (Archipelago). In older Malay language, adat refers to the customary laws, the unwritten traditional
code regulating social, political, and economic as well maritime laws. Source: http://en.wikipedia.org/wiki/Adat. In
this study, | use adat forest as to refer to customary forest.
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their ancestral land for generations, have sovereignty over the land and natural
wealth in their customary bounded territory, where adat law and institutions arrange

the social life of the community, andycarny out the social-political and economic lives

1!

i ostly in the so-called “outer islands”,

ﬁpart of Indonesia (Kartika &
) el

W'th ic. oitingTaaRac that most of them ar
Iith t V 0,‘:‘\.\\-‘ t that most of them are

@fsindigenous peoples based

atlo
on the ethno-lingui I e diffict It and problematic. It has
therefore be cgmmun 5ing this approach in
practice means t I ) ~ are the biggest ethno-
linguistic growfy i uniti @ th 8\ Oy g : anekes (also known as
ar g Osing in East Java can

: A\ .
-\.v~~ y themselves as such in
\

be identified as in |

distinction to the m#jori u ation Nasycréaied challenges in the effort
to identify the numbeg® a '.f*;-ifw“ gndigéhous peoples in Indonesia. A
similar situation is also foURd=iA=the=M erritory which concentrated in west

AT TR e
coast of Sumatera. In tha -”t',‘,?:*, can fi pous communities like the Orang

Rimba, Nigs. Me ginlai)  distinct identity
vis-a-vis thd i1g .\J

et |:.
Since tlh"gearly 1970- ocial Af@'ijs was put in charge of
what came to be ci}led masyarakat terasing. Its work was limited to relief projects for

a llga r P 1 rnment’s
AUV WE T

S
socim This was to be achieved by rather drastic means such as prohibiting

traditional ways of life (e.g. Iivi(“] in communal hdBses) or forced resett/@halnt.
f

WARSAT AR R

up for logging, mining, plantation and transmigration projects. The latter involved the
settlement of hundreds of thousands of migrants on indigenous peoples’ lands, mostly

in West Papua, Kalimantan, Sulawesi and Sumatra islands (Erni, 2009).
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The Government of Indonesia voted for the adoption of the UN Declaration on
the Rights of Indigenous Peoples by the UN General Assembly on 13 September

2007. Although they denied the existenge of indigenous peoples in Indonesia, this

f
shows commitment by the govers Joy't otection of Indonesia’s indigenous

peoples. The UNDRIP.d8gedon man rights instruments that

ns, become party to® (Erni,

There are 4 laws. ‘a that at least implicitly

recognize or are in i _-i“- QUSY rights. In addition, there
. T ] %S

are many dis egislations, policis rograms®relevant for

indigenous peop auta 0! ig others are: the West

Sumatera Provfici ing s\ ahd ang ebak District Law on
the recognition 0
2 f',n' -1
2.2. State-led Dev. talismia nlﬁ_ ‘p s OfL I Ndiigenous Peoples
VAt \

2.2.1. The Terms Us sfer to Indig oplé

J

p Indonesia change from time to

ic‘)é‘ erms were used to
i 4

i S
Terms used to refef-io ingligenous

time. Duri 931

refer to in
il
suku-suku terdsi

masyarakat teﬁ[ncil (remote community) and etc. Thes

6T e d8ifol :
rnational entionfon li n Il Fofims Ci crimiRation, Party Bince 25 June
1999 vati
2 rnational Covenant on Civil and Political Rights, Party since 23 February 2006 (accession

3. rnational Covenant on Economic, Social and Cultural Rights, Party since 23 February 2006 (accession)

4. Convention on the Elimination of All Fafins of Discrimination agai omen, Party since 13 Octo 84

. _Convention against Tortur d er Cruel, Inhuman_or ra reat t or Puni ent, t
sifc C 1 n toler 199

6. C@n e Rights of il na in Januaty 1990, P nc; ptembe

7. Inter al ventiah ongthe n hts of All nt Wofke Memb Thei

Families, Signatory since 22 September 2004.
" The Act on Forestry 1999 recognizes Customary Forest, although according to the Forestry Act, customary forest
belongs to the State.
8 This includes a programme established by The Ministry of Social Welfare dealing with so-called isolated
indigenous communities in 2000, in responding to strong critics by indigenous peoples’ representatives at the first
Congress of Indigenous Peoples of the Archipelago. By then The Minister of Social Welfare Mr. Hasan Basri
Durin was forced to say sorry for calling indigenous peoples backward, uncivilized, alienated and etc.

d/isolated people),
elé'ﬁg (backward people),

1
rms usually represent
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derogatory meanings and were used to emphasize the backwardness of indigenous
peoples, thus had led to discrimination, marginalization and exclusion of indigenous

peoples. Some academics over the ad identified indigenous peoples as swidden

cultivators, primitive tribes, WSOg |es masyarakat adat (indigenous
peoples), masyarakat _hURURISedal erned by customary law),
masyarakat tradisional -
indigenous ethnic _rp:;];a_ . { - ) |oGeiger, 2008; Chris Erni,
2009; Christine

Masyarakat

ckward people, frontiers,

8). However, the term
° in 1993 and later on
<arti lka & Gautama, 1999).

“ enty used by indigenous

endorsed by Indi

Masyarakat e ‘\
peoples as well den "~ ve Mhent agencies.

After the e TAdonesian ent has been using several

: \"\ al are used in Indonesian

Constitution (secoj | w syara A t is also used consistently

in the Act No 27/20 sastal-and S g d anagement. The Department

of Social Welfare of Reptt 5"-'-'33‘:'_I. 85 komunitas adat terpencil (remote

indigenous communit

was used @

ing (isolated community) which

C @.111/1999 on the

yunities The nation-

ﬁt Nusantara (AMAN),

wide indigen

gl
uses the term mjyarakat adat to refer to |nd|genous people

Lt AN NINS....

peop in the Arctic, Americas, Africa, Asia and the Pacific. International human

q RS T Iy

resources. States also claim these rights and assert the rights to control such resources

® Jaringan Pembelaan Hak-Hak Masyarakat Adat (Networks of Indigenous Peoples’ Rights Defenders) was a
network of lawyers and activists that initiated the indigenous peoples’ movement in Indonesia picking on the
International Year of Indigenous People 1993.
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to develop them in the national interest. These competing rights are not easily
reconciled. However, it is a norm of international law that the promotion of national

development should not be carried

0 IIt at the expense of human rights including

concept of indige donesia, as almost all
Indonesians the et Bhings indigenous and thus
entitled to the sa ; Jovernmen "@jected all calls for special

k]
"‘n,g Bs, which prevented

- A b .
indigenous peop 1ing-tr UACT IBlentity and control over their

territories, land and rgSou VGIA \ C
3 " %

The condition #or “of intigenous pebples in Indonesia resulted in

some Serious issues i

problems identified are: '.rA"' “-}w
civilization;apd rg | ian state explicitly reserves

genfine recognition. Some of the

s peoples; whose development and

for itself t \ l,lll-ll-llﬂﬂIll:_lll_ll:lll‘!ll-ll-llllll.l:u-llllk'-.l:lh niac t iS good for them
tl& nd what not. Thus,
ate decides whatuconmdered developed,

and what nG+wha
-

what is actualEﬂJneant here

modern or cmhzad’? or in a way the Indonesian state joins the past and present

AUV NS

hlSt s than their own. So the government’s duty to civilize means: to Westernize —

q %eoples whom they considered asGackward Many @@Stscolonial governmenund

CIANTI AR R R

assimilation of indigenous peoples. The difference is merely that native ruling elite
replaces white colonizers, and that the civilization promoted by the state is usually a
hybrid culture of the politically dominant group, modernist and developmentalism
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ideologies (Bamba, 2008). In addition, the absence of a national integrated legal
framework with regards to indigenous peoples rights has resulted in confusion among

government officials, thus it is not o what level the legal recognition will take

v, at the district level.

The fall of Presitient .I /M by New Order regime led by

ism era”’ in Indonesia that

focused on ecow—/ es exploitations. In the

name of develo Government has used the

properties. The ad@pti - Wasument (19 8/) and the first arrival of
a | late 60s marked the
5 J; -."n-,_ - -

O ggvelopment in Indonesia,
a series of Indonesi 3 1, &cts-were ‘enact "\.1 st of them are in denial of
: : @l crshipidhd 8@ntrol over land and natural
resources. Among 0 ] on Wlining'®; Law No. 14/1970 on

oh Village Government*? and many

VA

T TS - E———
() _1A\A/S. 200 DOLICIES [NENTLIONE0 2aD0OVE. e LSOe

By
y "y

including if egere e’ natural resources

Basic Power of Judiciary *=aw=No=b5|
¥
/

others (Bamba, 2009). . .{f-:f,", __

ent granted lands

o
exploitations sich as extractions actv Ke mining, oil di(hloitation, logging, and

plantations Withoa} the free, prior and informed consent (FPIC) of the affected

Egﬁﬁ;ﬂ“ﬁ‘wegw iﬁfwsmﬁhﬂeﬁnd i 32 2 0 l: Z

ntk@dictory and inconsistent interpretations of the term "development". For

indigenous peoples, the key issue!nclude not oﬁtfﬁght to protect and puve

AN

10" Article 26: “Whenever a mining authorization license is obtained over a certain area or territory based on the
prevailing law, those who have the rights over the land are obliged to permit the works of the mining license
holder on the said land.”

! The law makes no mentioning about customary laws or customary courts and thus rejects the authority and
power of customary laws in dispute settlement.

12 This law homogenizes village government systems all over Indonesia and thus destroys diverse local and
indigenous systems and institutions.
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their ancestral lands, but also often their very survival as “peoples”. Therefore, many

indigenous peoples see development as an aggression to their existence.

_ '_ ccording to Metagora®™ is defined as
“..Misguided developmengsthat AN /’?ple it is intended to help. The

opposite of bottom-up. ‘Bevgiopm t deve essmn sets aside the people

m willfully or otherwise,

rs when a community

from developm

becomes a mer jt-Q ':~~ agment, not the centre of
development” (Met he UN Permanent Forum
on Indigenou M@lopment aggression as
“When for in th Sandighyprivate companies grab
indigenous p ; ] gir fr N \ iy B metFeonsent”

\ -I""
N\

the © ening of the National

Conference on Natufal e ﬁ.'rf eht'in 28 May 2000 acknowledged that
indigenous peoples hdle beeMrAargine and e victim of state-controlled

management system @ver ;’.’!”:{ S“in“Inc e further emphasized that 40% of

state’s assets shall be ret ""? ﬁ“ :;

Republika, 2@00),4€

Iand IOSS o h.'IIIJIIIIIL-IIJIIIIIJ-III-HIIHI-IlH‘Illl"ll--ll_.ll;r—--:- al |S|t|on — espeCIa”y
ced relocation and

-
aﬁBﬂ as well as™® a division Q.I‘J‘indigenous leadership.

during the *
(Colchester, M., Jayan N., Andiko, Sirait, M., Flrdaus A.Y. et al, 2006).

Auran RINUINE

(Brian A. Hoey; 2003). The |nflux‘f state-sponsored tﬁ migration in to the WKS

ARTANNTRARTING T

3 Metagora is a PARIS21 pilot project focusing on methods, tools and frameworks for measuring democracy,
human rights and governance. PARIS21: Partnership in Statistics for Development in the 21st Century was
founded in 1999 by the Organisation for Economic Co-operation and Development/OECD, the World Bank, the
European Commission, the International Monetary Fund and the United Nations.

4 The Statement was broadcasted widely by national newspaper such as Kompas and Republika, as well as TV
stations such as SCTV and RCTI.

he lands, the peoples™(Kompas &
taﬁun Indonesia is the

military oper
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other causes- to the violence against the Maduranese settlers in 1999 (Linder, ;
Djuweng, S., 1997; Bamba, 2004; Davidson & Kammen, 2002; Danilo Geiger, 2008).

While Mita Noveria et al. (2004) n f ven conflicts in Central Kalimantan related
to natural resources. In u_\ of colonial government, the main
source for the determifationeof {&:n local, indigenous law.

the way land is managed

o8, ‘ esia is rooted in the
Constitution Both t ' nd the thir ‘ ' ent Versions as well as in
e 0 \ Wi relevant to indigenous
' 'N"\,t ~ 1960 (or Basic Agrarian
Act 20045 and W Local Government Act

-
(Autonomy Act) 1998 k \
L ) F

2.3.1. The Constituti

Article 18 of It cgfif';, 945 ion recognized the existence of

indigenous; pépp ﬂs\areas in Indonesia
, 25

governed %)
il

9

Desa (or Villa

Palembang. (Rika‘o&OG). o/

AUHIRHRINEART -

ame“d to include a new Article 18B-2 that “The State recognizes and respects

s (zelfbesturende,

volksgemeenschapp .,_;I':hese systems included

in Java and Bali, Nagari in Minangkabau? ddl Dusun and Marga in

indigenous communities along with their customary giglhits as long as they af@#till

QHIRSASHAIMAINEHARY

Para 3 (regarding Human Rights) respects the cultural identity of indigenous peoples.
These two articles use two terms (0 refer indigenous peoples, namely masyarakat
hukum adat (Article 18 Para 2) and masyarakat tradisional (Article 281 Para 3). In



22

addition, these two articles emphasize the recognition of indigenous peoples “shall
apply as long as they still exist, in accordance to the societal/cultural development,

time and civilization within the Un

7te of Indonesia, and they are recognized

I
legally by law”. \\ﬁ | /
Then the Con s a conuy/{% nition to indigenous peoples

omn;‘ﬁtiesdditional, customary rights

by using the te it
rovided that thwt—'/ ’ a decision made by the
RS '-“\

priorities of the unj ia\(a 310 “"--.;_n made by the State) The

gistent with the development

criteria on whi is4judged (hll, kistSincludeliecognition as such by

W,

b

final determi i ; A este fy, Jivvan, N., Andiko, Sirait,

sdetermines which peoples

F%self-identification, and the

A t;
dliiaa A
benefit from the protgeti Article 18 dithensleadiio further questions on what

constitutes “traditighal’ ¥ “exist}

Whoseé.civili w\o  (Nurjana, 2004 & Bamba
in Erni, 2009). '

; ki

In addition, the Asticle 35 tion gives the State an exclusive
g, i

ownership cont BeS. ough the Article 35

also :—mnﬁmasﬂ_‘.;. e for the maximum
welfare of the"Ind & ‘

et o
Article 28I-3 IIH specifically pro onts of indigeﬂtjrjs peoples. Article 35

does not specify \/Wat those rights are and is also subject to the power of the State to

AUIENSRETAT

2.3.2. The Basic Agrarian Law d o 'Y,

AW TSN B B 68

S Atttefe then overrules the

resources under customary law, commonly referred to as ulayat rights, with inherited
colonial legal concepts related to land. Article 3 of the BAL thus states: “... ulayat
rights and other similar rights of customary law communities should be recognized,
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as long as these communities really exist, and [the exercise of these rights] is

consistent with national and State interests, based on the principle of national unity,
and is not in contradiction with thisya
of the BAL states that: “Custogi@r

nd higher regulations.” Likewise, Article 5

st yl tg the earth, water and air as long as
it does not contradict..itioRAk &7 %sed on national unity and
Indonesian socialis ther‘rela isiems of this law, in accordance
: meebS

Although i AW Provi 5s ith an unusual degree of

e

twof tenure is afforded to

Ty

(nonindigeno iti indiviglug 1~o a s ights (hak milik and

hak pakai respectj ati fed longste enewable leaseholds for

k
A O
'v._‘ rés¥and institutions exist to

h"«l recognition, registration or

\'%1: 9 na®usaha and hak guna

protection of indi ) ‘e gétiahtenurcs Based on customary law or hak

ulayat (Wallace, Parli Htagalur arie 20

This situation ] ion of National Assembly Decree
(TAP/MPR)o. Agrarian F Resetrce Management in
2001, whidk ealled fora reform-of the laws relatingatofarests) lands and natural
resources i e out the archipelago
(Burlington, 2¢'ﬂ) ). Article 40

social, conservatigl and ecological functions in line with the local socio-cultural

co (0] 7 n & 1 ¢ 1 digenous
impm . cut 7

entation of this decree remains part of the current parliament’s legal reform

o
Udes among.ﬂtﬁ goals: “implementing

NI AN 1IVIE IR

Law No. 41 of 1999 on Forestry grants almost absolute authority to the State

q irogramme, it has not yet been givg legal effects(ICR&RR2005). Q/

to govern and regulate all matters related to forests and their products irrespective of
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whether the forest lands in question are the traditional territories of indigenous
peoples. The Law does contain some recognition of limited rights vested in

indigenous peoples to manage fores

tate to convert the forests to other

only if such forests are designated as ‘state
forest’. Such a designation i

1%,

“the state forest” a onve 510n ke of the nation” (AMAN,

uses, for example, to i grounds that they are part of

Sawit Watch, ELSEMJ,W t.al.,2007) %
A

That the S

invoking the nati

m to concessionaires by
in Article 4(3), which
states “... the les, as long as such

ational interests.” The

s,
L

term ‘recogni i t jtate hg ._"'., ."1 't a d Pesitively granted legal
recognition to th ally tu ] th Issuance of some form of
title deed. In most : oht \» e not recognized precisely

because the State | | _' \ \ Ml \Watch, ELSAM, WALHI
et.al., 2007) '

2.3.4. The 2004 Plantatio VETR AN,

The.government of Indonesia considers that the 2004 dntation Act, which

provides J’r 2 BUct™as oil palm, is fully
et o
consistent withapd impleme cle 35(3) of the onstitqlﬂp,which stipulates that

“land, water and all the resources found therein are controlled by the state and shall

AutAnens W

wﬂtﬂeat concern from indigenous peoples and civil society in Indonesia, as it was

viewed as perpetuating deficient t‘atment of indigengfi8ypeoples’ rights and {fid€ed

RARIOARAAIINURIRL

respected, the requirement that rights be already formally ‘recognized’ is still present,
and the overriding nationai interest exception continues to negate indigenous peopies’

rights. Moreover, paragraph 7 of the law’s general explanatory note states:
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Use permits for estate crops shall take the interests of indigenous peoples (or
ulayat rights) into consideration, as long as such rights do exist and are

recognized and are not in d t contradiction to higher-level laws and

regulations and th o ensure fair ownership, control,

tenure and utl bllshed on the maximum and

minimum siz
e —

SaWItWW

local communitie

Iantilon
ed bver rate conflicts between

es| “H‘“h esia. The main causes of

disputes are land - ‘ epressive police actions,

low pay and / awit W & A[MHllket.al., 2007). In 2004,

L

prior to the introge€tiogfof ghefAct, =43 ‘, ictliere recorded in that year.

\
% N
appropriated for plentafons¥ The iMpleémentatio f ‘-,{ Act

intimidation inCreasegvity tly‘\ Se.0 of '*Ti : \ AL‘".,‘ among others, to intimidate
: @iprovid

By 2006 this#iumhgf hafl sio Ien 00, active aseSof conflict over land

as seen harassment and

indigenous people comnuniti '1 oMhe use of private and state

security forces in the ‘gFotectioh~otplan F gs OREE lease hold has been granted:

plantation business actors on business safety that is coordinated

with the securlty people.a ’ﬂf:-,;,; S e surrounding community.

Artieles 47 details the punishments. for 'us s=nf-Aldntation land without

permission’,*dnd ated” an atmosphere of
et |

U

L]

Article 9(5@ Plantation Act state$¥he applicant of the rights shall carry

FARHARHAINHADT .

compensation.” This provision co’d be read proactlﬂ as requiring agreerrv or

A WARRTTIIU A I TR 8

consent to the transfer of the land, and if such agreement cannot be reached then the

intimidation arld fear.

land may still be appropriated 'for the sake of the nation'. Such concerns have led to a
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request for judicial review™ of the Plantation Act in March 2005 that was approved
by the Constitutional Court in 2007.

2.3.5. Regional Autonomy

%E-Undang Otonomi Daerah),

rnance structure from the

s political and economic
avg,sio a new governing set up
¢ 1 iven more authority in
8 :"‘n{ sharing between the
¥

gntityand competition over

ehiralization era. (Erb and

erging issue in last couple of

feelthe importance of maintaining

their distinct identity in the 3 ailation attempts by the Government
(Kartika anégGau 1999: Bamba, 2 8. Perseon, 2004; Schiller,
2007). Wi da-in Bamba (2009), however, the-Governmeni«pefceived the demand

dipkevoke separation and
o

A number‘fﬂgenous groups have ggh trying to restore and reclaim their

TR ﬂﬁﬂm.‘“:ozi?:

have "0ten adopted with regards t(hmdlgenous peoples Among others are: th

q WAEN NSWURIINTTAY

15 Request for Judicial Review of Law No. 18 Year 2004 on the Government’s Stipulation to Replace Law No. 1
Year 2004 on Changes in Law No. 41 Year 1999 on Forestry was filed by the NGOs Coalition on 1March 2005

of indigen o peor
==

“erode the natﬁ -State conCeptte
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laws have been able to provide a space for self-governing of indigenous peoples in

these respective province/districts.

central and |OCW dootia efit sharing of revenue

from natural reso ing hg, Plantation etc). The Law also

iated v L'\:gt digenous peoples’ rights to

peoples drights @, [3@Els, territories, and natural
-»-:“;
-------------- advangihg the implementation of the

@man rights(UN General Assembly,

¥

2007). FPIC is particu f..'i'g,_; o eption of conflict and for peace
building. | |

@ = JJ
Mes without coercion

|
or free from sh sored | anipulal;ﬂyjf or external influence

that hinders self-dgtermination in the process to getting the consent. The process

ALY ID AT k4 e

or nuccountable to the |nd|genous communities

-1 VIR

by a company that affects indigenous peoples and their lands, territories and
resources. Prior consent requires comprehensive procedure to ensure that indigenous

peoples have sufficient time to understand and analyze the information they receive.
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Time bound requirement for information dissemination should be compatible to the
situation of indigenous peoples although the national legislation may contain

provisions for a notice or mformatn thls IS not sufficient to provide substantial

information.  Respect requwements of indigenous

consultation/consensu :__‘_(.':-- S

- roce@re inmt involve consultation and

de the full and legally

Third is |
participation by.
accurate disclosur lopments in a form that
is both accessible ingigenous,peeples. International Workshop
on methodologi i ioré " d indigenous peoples

concluded to im i = aply, the - ation is provided that

activity; T,
b) The reason(s) falf or pusdse(s)-of pject'afid/or activity;

¢) The duration dF the ‘Gbouss=<%"

d) The locality of .ﬁ.-,}r,yw
e) A pre |m ! mic, ssocial, cultural and

en vnmm._-?ﬁwa—-m._;., d equitab|e benefit-
sharthe.in @ prifteidle;
et o
f) Personh’b likely to Dethvolved € execution ,ﬂﬂ‘the proposed project

including indigenous peoples, prlvate sector staff, research institutions,
.;n

ﬂﬂﬂﬁﬂ@%@ﬂﬂqnﬁ

QJ(UN ECOSOC, 2005)

q RARINIUIMITNGIY

Consultation and full participation or indigenous peoples are crucial components of a
consent process. This includes that participation by indigenous peoples and customary

or other institutions through their own freely chosen representatives. All parties
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should establish a dialogue allowing them to find appropriate solutions in an

atmosphere of mutual respect in good faith, and full and equitable participation.

Inclusion of a gender perspective an 7’ci!)ation of indigenous women are essential,

as well as participation of c\“ /)propriate.

e —
e

AUINENINGINS
RIAINTUNRIINYINY



CHAPTER 11

SITUATION OF THE KANAYATN OF RABA AND THE IBAN OF

SEI\/IUNYING

ANTAN PROVINCE

mo Ba Lz/d ruga, Basengat Ka’ Jubata™

earth, praise the creator)
A Kanayatn proverb

of Kalimantan Island
that spread across it ‘Brunei Da amygMalaysia and Indonesia. A
report by Insti : at ofi ‘ ature to use the term
was one by Rade | i al ‘r}" c 6 Da ( fgmains in use as of today.
The report further s at onby-in-lndencsia 'S WVesh Kaltmantan alone there are
151 Dayak groups qro g 3 ngt dhitially these groups knew
nothing about or us ‘ Srm  : dey hadlgheir own terms such as The
Angan , The Bakati’, ' e Kayan, The Pompakng etc. Until

recently in late 1980s, in J don a"" j e atan, the term Dayak often used by

outsiders tmr

backward, uheducated;intand -eic. Along that it g in this study | take

A, trigalism, barbaric, dirty,

the llberty no ﬁ, e alﬁyatn” and “the Iban”.

] ~I'

On the ontrary, a number of indigenous mtellectu

ro dly u e rm ‘Dayak’ to sho ir distinct culture and_identity; to
aiia!o us n %i w %p 0 d further
term to a voca e for the rights of Iindigenous peoples erea zatlon that

the marglnallzed fate of the Dayakgas due to a negaﬁlmpact of develop

q Wﬂr@}ﬂ,ﬂ THUTINHINY

foundation was in formal education, which respects the Dayak culture and caters for

in West Kalimantan

the Dayak perspective. As well as developing its size, the movement expanded to

other fields, such as social, economic, human rights and culture. The Pancur Kasih
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movement resulted in the establishment of the first ever indigenous peoples’
organization in Indonesia in 1998, the Indigenous Peoples’ Alliance of West
Kalimantan Barat - AMA Kalbar). AMA

L s’ rights defenders initiated and
organized the first nf_ P I Wﬁje Indonesian Archipelago

Kalimantan (Aliansi Masyarakat

Jarch 1999. The Congress was

3.1. TheKan

Raba is the Cani \ jis located in the Menjalin

o L% L i i
Sub-district, L stoict, \We w""“""*’; antan® % ram, thellcapital of the province
. i V ?‘ d L L i

Pontianak, Raba cal ‘ ‘H.‘.".?L' By ¢ \o tWo hours by motorbike.

The centre of} [§aba co : buntaingtalled Mount Sapatutn. Aside
from being the place of thefrK 3 iSItes, the mountain serves as the water
catchment area for the cof ;f;"f,': Q.," t'h emaining customary forest. The

use of WO&% th is o@ic purpose and is

zyhutn as conservation
d farth anyapaddy field within the
sloping area o.Hlixe mountain. A group of men sometimes ‘Mﬂfor hunting wild boar

(babotn) while tra‘tk&l healers collect heerdicine on the Mount Sapatutn.

AULINENINENAT - -

oppqnity to enjoy higher education in cities. Therefore it is quite common to find a

area they ha

family that has some members liveoutside and work fomgovernment offices, ftiffate

HARSRARHRIAANE RS

started to plant cacao in small scale. They also breed pigs, chickens and some cows.

The animal husbandry is mostly in smaii scale for daily domestic consumption and

! The local term for sacred site
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ceremonial purposes. These animals can also serve as investment for selling in the

market in case of any emergency need for cash.

Rubber plantation was, ik durlng the 19" century during the
\ aI variety. In late 1970s, the
government of Indonesfaseneousia JeC erior quality rubber, known
rubber plantati local variety, however,
survived the fire nesg@reoting the ARP rubber
started in 1998/198 i ¢ 20 “‘ 'cipated. They later found
’ 1 ! . .
that another bber was thatyit Was vefylidelicate and could not
resist to plant dis . AIS6tHE ARR rlibt .7"\..‘\' easy to topple. Since
L
then, the corr b 8’ N Ioc rubber of which they
, \ :
\ - 1 Bromoting.
Ghicethe traditional dry rice farm.

A very sma v of the vilts ers still p

believe as the su

This is a response t? e li "'"’ \{O th Jopulation growth, where the

' i  used rotationally from one year to

another. The majority &;ﬂﬂﬂj et paddy field. They thus have to

the incorporated th orn irrigatior em gncluding the use of

Superior q 7- V-nnu:—vulllﬂ":u-lm FNAN _——-q ",‘- So they Can have
Wi

harvest tric o gViding a significant

il
The Iban ‘ g8munying Jaya

AUUINERINY DT -

Benﬂyang District within the West Kalimantan Province. This village is an Iban

improvement fbk heir rice prodt

territory bordering Malaysia, with (uchmg as the neagg8Malaysian town whihd€

RIRID IRV AR

other hand, the villagers claimed to have 90 families with total population 478, living
on approximately 1,500 hectares fand. From Pontianak the capital of West

Kalimantan Province, this community can be reached in six hours by car to Seluas,
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the capital of Bengkayang District, followed by two hours by a small boat along the

Sukumba River.

The lban of Semunying,shares characterlstlc of the Kanayatn of Raba

in terms of the importa ce. Bfz urces They are mostly rice and
rubber farmers, hunter, anekgs here! hey breed pigs and chickens

but their main sou&ﬁﬁpﬂﬂmntak‘ome Ol in group or individual) on

the rivers and | imals such as wild boar,

deer and etc. It is aee6Mmr tice for\them.fougo Muiiting in a big group of men.

also have actid efidron the fi Mg\ 8o ITebt rattan to make mats called

Most of thé' c [V i’ "efga in rading more often with
Malaysia’s city ipared to-cit the It nsian side since it is closer
and easier to travel 0 thet "f ysian-sic 8 usudlly sell agricultural produces,
bidai mats, smoked fish a :{-Uf ..Jw an buy salt, soap, clothes and etc;

as a result i{'}nor his Ticular community.

¥
ThigjSi

Je focused in
adopting mode

Ejagrl e Ibﬂof Semunying still
practice the rot&ional farming system that requires a wide pi‘ of land to enable the

land to fallow (terﬁ@) They also hunt andu more compared to the indigenous

Therefore, they depend fully on the"farms the river, Iﬂand forest for their v

a«mmnsmummmaﬂ
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3.3.  ThePT Ledo Lestari

PT. Ledo Lestari is owned byt uta Palma group based in Riau, one of

Indonesia’s ten largest palm.oi hember of the Roundtable on
Sustainable Palm Oil (RSP . has significantly expanded its
plantation concessioRed ict in Riau Province and in

% -ﬁute,only in Riau Province,

-

2004 and the December 2004, both
by the Head of B i \ r Olsubmitted the proposal
for the EIA coMpliang€; [ th the establishi M.EIA Committee by

. N LR
the District Head % e AN .\-;x\ BY(E 1A ToR), the 20,000
hectares of land cov. 'r i kb .""1_ and Sentimok within the
Jagoi Babang Sub-ghStrigh di ‘meati Wt Mgonsultation and

coordination with rel overnpment-off jienci@gibnd indigenous communities

A
has been conducted accordifigly
IR o ¥

igh-vatue-woodHike-the-Borneofron-Wood-(Utin/Belian) as well as
|

The.BIA ToR lQN coyers secondary forest
consisting 8&R
some prote C gr.cheet Tiger, Soft-Shell

= ol
Turtle, Enggang Bird, Arwarta

M
34. PT Surya‘aﬁ.ari Qs

ALUEANENINEINT....

backﬁ‘)und information I could co#ect about this company. Even more, the villagers

QRTINS AAIVY TN Y

2 This according to the Head of Bengkayang District Letter No.525/1270/HB/2004, 17 December 2004

% This according to the Head of Bengkayang District Decree No.13/IL-BPN/BKY/2004, 20 December 2004

* This according to the Head of Bengkayang District Decree No 113/2005

® The Kumba village later on in 2005 was divided in to three Villages i.e. Kumba, Sinar Baru dan Semunying
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PT. SJS. The complete name was provided by Mr. Iskandar S.E. of Landak District’s

Environmental Agency®.

There was also no claki ich one of the Environmental Agencies

taking care of the ongoigg,* / [ s. The officer at the Provincial

EIA processes i Landak District insisted

that the office wa asgaries EIA process.

3.5 Sigition for Palm Oil

Vo ‘\ ment institutions and
actors from nati al levels " e | A %the Bresident, Department of
Forestry, Departm " latibnal} Lahd Agency, Ministry of
Environment, &incifl Ae,’."- Strict | \'. ment and other local
institutions. And alth gh Jermits relevar oMiplantation mostly come from

central level, the land acqUR very much determined by local
institutions and actg

these institt ons/;

Figure 1. Govels
Pla%ion

0 ple>‘<2<around the roles of

|$.iﬁ'}n for Palm Oil

M
y /A r(s

ISt ofE |n en

(The plantw locates in more than (w

Enwronmental Minister oﬁ'

R 7YS M | =
o G -l : d
26/2007 (The plantation locates in more than one
Districts)

8 Interview, 29 June 2009
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Permit Legal Institution(s)/Actor(s)
Framework

District Head
plantation locates in only one District)
i

Governor

ion locates in more than one

Disi ict Head
A nlanio @cates in only one District

tiepal Land Agency

Plantation Business |
Permit (IUP)

ioMMgBates in more than one
antation area covers more
h 20480 hectares)
jal Land Office

Location Permi 34 e on ¥@€ates in more than one

 plantation area covers not
 thah 20,000 hectares)
.‘ ‘{ ol . Wistrict Land Office

— - mentation locates in only one District and
.’3’7’*";3}; p area covers not more than 20,000

oy

Principle Apprg ; S restry
Af L 1

for Forest Tan q' eS within forest area)
Reserve ||| Il

Land Release ‘ Basic Agrarian Governor

ide fagest area)
A

Agriculture
(HGU) Decree Nog

qRIANIa

aI Land Agency

IK1ANENQY
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For palm oil plantation development, the two main permits are the Plantation
Business Permit (IUP) and the Business Utilization Right (HGU). The Figure 2 below

ermits.

r UP) and Business Utilization
Vi griculture Decree No
__j
-d

and its amendment
grer number (NPWP)
etter of domuicile

pf land suitability
compatibility with
gincial macro land uses

AL oCEN permit, map scale
L00.009 or 1:50.000
of forest release

[
plagion proposal

orkplan)

[DAL/EIA docs
Intégtatcd Pest Management

Letter of zero burning

* Smallholder and its proposal
* Letter of partnesship

AV id

Ehest Area
il |

[ P3KH

Al Y ANEN

Cadastre

[UP : Plantation Business

TN

Reserve
HGU : Business Utilization
Right

B0 dary deline \tion U

BhitieR

orest Area Kelease
(Minister of Forestry)
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3.6.  Public Debate Concerning Biofuel and the Expansion of Indonesia’s Palm

S\

lar n

Oil Plantations

The existence of PT.

PT. Surya Jaya Sari is part of the
existing governrnent st gblantations in Indonesia and PT.

Ledo Lestari’s plantat Project along the Malaysia-

Indonesia border (eaﬁriigTundé)-‘The viega P‘mched in early 2005 with a
clear target to :

“bring

Kalimantan borderg# it/hg 1ja publie, 0outcSdtion among policy makers,

he project came with a

promise to meatal protection to the

GOs and indigenous

peoples. They?Critici ' 53D ’ nmel .‘." s and that the project
A 1 1 \_ i
would further engfOachiie ‘_ territQiie “-\ thgdbayaks. A business plan
developed by the Ir ank. , F PRE Orpor N (PTPN) contains a map
showing the Meg je : ne sl primally rathforests of three National
Parks - namely Kayar arang ‘Betun n a8l Danau Sentarum-, the home
of more than 100 endangered-speeies,-cut BTN slopes and mountains unsuitable for
oil palm cultivation and= a-’i',: ',-* . en he indigenous peoples (WWF

Indonesm,@ i Q
A i j1e watershed of 14
main rivers :'JKa ovide~ water for the whole

Kalimantan, i

ding Malaysia (Sabah and Sarawak) and Brurei Darussalam. In fact,

palm oil compani‘u already moved into fghorder area in many places, and the

SN R

there"Was no accessible mformatlc?wnh regards to the ﬁlan especially fort

A WARRAS A VTINE N

AMAN, a nationwide indigenous peoples’ organization in Indonesia issued a
letter opposing the Mega Project and brought the issue to international community. In

May 2006, the organization submitted a report to the Fifth Session of the UN
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Permanent Forum on Indigenous Issues(UNPFII), calling palm oil plantation
“tremendous disaster” and further asking the UNPFII to conduct a comprehensive

report on this particular issue. In M (') 7,.in response to AMAN’s request, UNPFII

thgr Commercial Tree Plantations,

ing: 3 S/ Pe gl and Tenure and Resource
Management SystemssanideLiveli . ' i :

= rial logging (both legal and
illegal) an Vmo 3l | \‘ Rasically conflicts about who has
the righiet i Bmain protagonists are
indigenousgP Widesics (military and police
forces, dp_ cnfs foff fe astr ' - ining, agriculture, local

governny

ts, 8

)theflogging nt hf ading companies and

sometimes gfen NG@sS A a' 1 the most contested and
violated gihts f i peaples. ... 1ré8on the part of the states
to recogniz'e dig@notis\pe “:;’, s land 3 ht Ak sistence of discriminatory
laws and policig , the. lure '_-' g or imBlement laws; the expropriation

of lands in theflame ofdevelopmer Jotnent of sacred and cultural sites

ige and respect indigenous peoples’

The report t

“The i}gml and en cts of logg.& and plantations on
|nd|genous‘,pe0ples lands and terrztorles partlcularly in the developzng

ngi ries and
ﬂucﬂlan ali orged ey rev njof g@tcess and
rlghts which have lead to a decline in the populatlon of |nd|genous peoples,

“

especzalli in isolated and ‘mote terrltorles “‘he destruction of rekodce

are fostered by governments and corporations). There has been food

Insecurity, severe health probiems, including increasing mainutrition and

increased mortality; changes in disease ecology resulting in high incidences of
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diseases; increase of rates of sexually-transmitted diseases due to increasing

prostitution in plantation or logging estates...”’(Paragraph 33)

Indonesia during the 71% Session of

| Y f Racial Discrimination(CERD)
otion al ' 3)&%&”@ (Sawit Watch, AMAN,
AMA Kalbar, ELSAMsgtsal, 07) ‘ey rm on the potential negative
impacts of the alimarts ia Joi pal ;_ DLO[E guindigenous peoples. The

In August 2007, AM
the United Nations Comjgpith

requested for a Urger

Committee’s Ge

combatible with their cultural

3. The State partys O feviEw a_particular Law No. 18 of 2004
s t edfq}nd implemented in
y n ryigenous peoples to
posms, naljﬂ‘nds(Para 17).

Although the third recommendation reguwes to be followed up within a year,

U IWEN IR

|ng a report in response to the CERD recommendation (Nababan,
Sombolinggi & Setra, 2008 pp. Zg 297). Later ondhe Regional RepreseMes

RIBINTUNATZ AL TR

Jakarta Post, 2006).
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On the other side, Indonesian government moved on by taking some
significant measures including making a number of policies to support the Projects
and inviting more investors to joig. ginfdonesian Minister of Agriculture revealed

~anl
details plan to develop the ayQHd} ijated oil palm plantation, including

_ v ijJometer-long along Kalimantan
US$ 56770 tion project, the Indonesian
erce gnd Indus / N) had already met up with

es, resulting in several

e
ey
.,
.

— Malaysia border.

President and Cham el_d -

the Chinese go private  sSectorySevel
Memorandu 5. Ot E Artha Graha and Sinar

Mas groups fro afia Ang Shinese, GIT NgroUand Chinese Development

ieles aNdlneasures taken by the

Government in sugfortigt tgfbibfugls,p forigkes\ShoWiin the Figure 3 below.

Year Regulates
2006 5 el atiohal Energy Policy
| M»ﬁﬁ: » pvision and Use of Agrofuel
e @ - (Biofuel-s Iternative Fuel

e ents; - Climate  Policy
2006 3 | Preste I|

AU
PRBINIWURI NS

Package

NeNI WL

Agriculture  Minister's
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Year | Number Type Regulates

Development of  Plantations

2006 33 ' through the Plantation

/. jtalisation Programme

;@or Developing Agro-

2006 and Plantation
uidance for Traders
2006 . ‘ . e| (Biofuel) as an
: e Fuel.

2007 | 257
on Licensing

2007 26
aximum  Unit  Costs  for
[ _)of Plantations
2007 @YL the Plantations

Revnallsawh Programme in

2007

Oil and Gas‘plrectorate- grofuel (biofuel) of the blodlesel

2008 13A83

amqmmmumtmmw
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By the end of 2006, despite an acknowledgement by President Susilo

Bambang Yudhoyono over the conservation concerns, yet, there is no official

2007, some majom ' ge amount of money for
expansion of Oilaalm 1 , ile Sumatera Plantations

(BSP) set a pla ‘ ectares “by., aealiiring more land for new

Sampoerna
Mandiri Bank —

\ ion. In the same year,
N avided loan to PT Union
: ‘ ation firm finance its
acquisition of 63400 S a;'* \tat m. \ ysian palm oil company
Kulim Berhad Th.e J'Tf' ’ ." CO \_\‘. came in to the picture by
offering cooperati assi%,‘ oping n\» 8l in Indonesia(The Jakarta

Post, 2007). A A
# o it "

In the end of 200, 1’-—"*:*" =2OCC A ed one of the very important global

policy making fori iscﬁsed issues related to

Climate Ch Illlmmm=iii-iii'rEiiiiii‘—--::n ..L! -m Should be taken
by all stateS-fak
ol

Angesa d Kyoto Protocol.
olutions and plantatiﬂﬂf was in addition was

identified as one \“ay to keep the carbon emission low. Indonesian government took

AUEINEINEINT.,

shaping up the tug war between ‘aROs — CONs sidajn the palm oil exan.
! o F f | Id Wi ‘ epfent ‘
‘ ¥ dinond t adilg NGO tig@itnth ntifjuedgine [Pattl el

" This includes: American Diplomat in Medan Mr. Sean B. Stein said that the American Government will soon
help Indonesia build a biodiesel plant from palm oil in Sumatra, followed by the governor of Nangroe Aceh
Darussalam Mr. Irwandi Yusuf confirmed to George Soros’s investment commitment in palm oil sector in the
province.

Biofuel was idedtified as one 8
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2006, 2007, 2008). They have been conducting wide international campaigns calling
for boycott for Indonesia’s oil palm until the Government and Companies settle the

environmental and social problemss They also have been actively lobbying big oil

| @ policy makers including the EU. In

v '- nesia, agreed to buy oil palm
apanies in Indonesia were left
without option W ise & _ fing I to forest and committed to

sustainable oil pa

May 2008, Unilever, a

from sustainable res

10fuel and renewal energy

that restricts _nsustaing TR OE M- Qedmon fore the voting on the
EU policy at U an lament, N\ : (8] pegslodonesian Minister of

Agriculture went to /'thé Parliameht/hoping the .‘“\L\oo would not adopt the

W L
Diiganizations requested a

In July y
judicial review of sej€ralg ;' s it ent. \ 0 25/2007, in particular on
the Article 22 ino N 0 u hi, benefi Wlthe use of land of private
company. The Constify al Cg eci 5 \ ch 2008 ruled that “awarding
rights over land with advanc: eHSion pecd go against the 1945 Constitution”.
As a result, this point o *‘.w ed unconstitutional, and must be

cancelled. @; @o Earth, 2008)

Ove f:&l-‘!)alm price at global

Ty foust
market in 200$|,| Iggest sup;lihr, agreed upon cutting
their CPO producagn (The Jakarta Post, 2008‘ In 2007, a group of 19 environmental

BB T SRS

(IFqulhe private arm of the World Bank, over Wilmar International concermng one

of the world’s top producer’s prac(ces in Kalimantanfi@iid Sumatera. The co

IMIRINFUARIINIRD

Post, 2009). There is no clarity as to what extend the World Bank’s decision will
advance the situations of indigenous peoples on the ground particuiarly to the
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Kanayatn of Raba and the Iban of Semunying , nevertheless, the decision was

applauded by NGOs and indigenous peoples in Indonesia.

AuEInEmingng
RIANTUUMINGINY



Figure 4. Map of Indonesia § 1 | ‘/é)

Source: WorldAtlas.com —
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CHAPTER IV

CONFLICTING POLICIES AND GAPS IN THE IMPLEMENTATION OF

FREE, PRIOR ED CONSENT (FPIC)

sitioa, R €atjon that involves three parties,
including indigenous«peapIES Wh 3 - mpany who needs the land

for oil plantation; an 1 = _and provide regulation and

efore, this process has put

indigenous pe the international level

some mechanis ic human rights of the
) b : .

peoples who occupjg@ ahtial-ac Jand. The first part of this Chapter

shows the contg#tatiog gfn standargs pagties on land acquisition

process. While thegSecgid a'il"of f'_ apte 0 "".,,; government policies in

practice, in pag Whlantations in the West

es and difference between three

) @ the market based.

an Rights Standard,
Standards.

am,@m R,ghj,m ’1’J°{I ﬁfﬂ

The Figure 6 belg ,v#'.n WS

standards I@J

Figure 6.

Perce Uncivilized, backward , Affected
Indigenous isolated, primitive etc ( Community,
I Peoples to be civilized > = Partner I
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= State
= Indigenous
Peoples (to some

extend)

= Conflict
Perception
FPIC

Prevention,
= Facilitate a good
relationship with

community

|gen _.’_.é'_i
i
o)

Main Challenges = Lo ;ﬁ;:;.;j’,”—-.\

" 1_.;-:‘. 'bl'; *.

ed Development = Respect to

2

national Law

= Lack of
implementation
of the RSPO’s
P&C

= \/ulnerable from

ﬂUEl’JVIEI?ﬁ‘N eI

4.1.1. Internatlonal Human Right§’Standard

RIHENFRANIANHIRH

impact on the people and their environment. Mega-infrastructure projects often are
pursued without the consent of indigenous peoples and such aggressive development

programmes undermine the way of life and development priorities of the indigenous
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communities living in those areas. Therefore, standard setting and implementation of
the principle of Free, Prior, and Informed Consent as indigenous peoples’ right

become a challenging issue in interngtigngl arena.

ning of the principle of FPIC is
/M ht to say “NO” or “YES” to
'rﬁﬁtiations with government,

ht of self-determination

researchers and

that is guaranteed.d ficle L lecna@pal Covenant on Civil and

ous Peoples (UNDRIP):
ghilo sclfsdgtefgination. By virtue of that
right they fr stermine - thei igal 'Stdtus and freely pursue their

s >

economic, social and ewltwral-deve

B . Y

LN
Ovenghe ye 10US peop ’ |0£ﬂd informed consent
has been m..mm.;... .......... als=tD be fulfilled in any
developmerTe=proje n=the case of palm oil

plantation, a pl:H tation company has-toremptoy the FPIC fnﬂrjr the early stage of the

plantation’s oper ion. However in this case there seem to be a different

o.wmm YIS WS

e early stage of the plantation in accordance with the international standard.
For |nd|genous peoples, the mpltﬁentatlon of the REI is justified by theifilim

ARIRITITRANTINE 1A E

The United Nations Declaration on the Rights of Indigenous Peoples explicitly
recognizes the principle of free, prior and informed consent (UN General Assembly,

2007). The FPIC underlines the rights of indigenous peoples to determine and
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develop their priorities and strategies for the development or use of their lands or

territories and other resources (Article 32 para 1). The UNDRIP further reaffirms the
y indigenous peoples during a process of

State' an f/ private company. It highlights the
s based on @ )ﬂitate and the important role of
indigenous peoples Trom t_” 3 i I
article considers partici I

34). Full participation of
Thei indi 18 j@iltaining their political,

process, mechanism and representatio

Ipation (Article 18) and this
sentatlve throughout the

economic or soci i atic 2 territerialintegrity and resources in

obtaining FP "-:‘» ."-.,1I~.."-,_I‘...l ous peoples have the
rights to maintai i h:,.-- ar Iopment, and to engage
freely in all their tra H tieSk(Para 1)
| el \
In the process @f FP ..,_.,..:‘5‘*._ res 'SAuld be taken to ensure that

identification of indi es ant resources should not merely

pount the historical occupation and

: te‘rr:@

which indineneus.peoples-have “fraditicnally cwied. occupied

based upon legal papers b _-:,",.‘.'-‘W

movement -ofy the ries and resources

otherwise used or
acquired” (Batib]e y. Furthermore, the
et o

geognition and pnﬂtﬁction ” of such lands,

territories and reSanCGS with “due respect to the customs, traditions and land tenure

AU AVEYANEIN...

e nventlon on Biological DlV*lty s, Ad-hoc Inttﬂassmnal Working eron

q RIS IUNMTING N E

a) The, nature, size and scope of the proposed development or activity;

State is urged|(t9 provide appropricre

b) The duration of the development (including the construction phase) or the

activity;
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c) The locality areas that will be affected,

d) A preliminary assessment of the likely impact of the development;

f) Personnel likely to be d ih Po nstruction and operational phases
(including third -.\ d.henefi 2% development process;
g) Specific procedies the-de 31 i uld entail;

h) Potential risks invo .g. ediry inte as, environmental pollution,
partial _ ignificant.“silatig Isturbance of a breeding

i) The full jgli andrealis _ f rescen (e.g., commercial,

j) Conditi

In relationdfo i cOples’ ke edpkior informed consent the

UNDRIP affirms th toval shall ace W ".L"w,l FPIC and after consent has
been awarded, in ' s G _' ohts ta \ tion and redress and with
the option to return’ArtigTg)The I ion fulither emphasizes the effective

mechanisms for just and f ess o getivities, and appropriate measures to

mitigate adverse environaaef ural or spiritual impact (Article

32 Para 3 {ﬁh\ : ‘L\ )
eefT indigenous peoples

The
o
over disputed ll ds, territorl at have % “confiscated, taken,

occupied, used or?amaged without their firee prior and informed consent” (Article 28

B WU NET WS

zate redress” (Article 28 Para 2).

qAIANT NI

on the Elimination of Racial Discrimination, The Committee on Economic, Social and

Cultural Rights and The Commentary on the Norms on the Responsibilities of
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Transnational Corporations and Other Business Enterprises with Regard to Human
Rights.

4.1.2. Government Legal Fra

“ /a d Acquisition

e bas tlons between the State and

FPIC can be

indigenous peopl ts advisory opinion in the

%e, the Court stated that

entry into the terri i £0f ely informed consent of

Western Sahara

conducted through pattici vi"T:"",'i' ntegra and! accountable process (Article
8), the said plantation pla NN "mw", eloped by Government by “taking

--"5.- Ao S
into conmde{r&lon g affecte

with,
recognizes the q as they still exist, the

dlge Io'ﬂ‘A
| i

ent shall negotiate with indigenous peoples-a&s the owner of the land
in order to obta‘hland acquisition adeghent including the compensation”

HUHANENTNEIN g

they ill exist” that allows mls?terpretatlon of the existence of such p

q WEARNT NURTINYINY

“NO”. This vague recognition then further materialized in the implementing

plantation pro

regulations; the Minister of Environment Decree No 11/2006 regarding

Environmental Impact Assessment compliance and the Minister of Agriculture
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Decree No 26/2007 regarding Plantation Business Permit (IUP) and Business
Utilization Rights (HGU).

The Minister of Envirgni e No 11/2006 regarding Environmental
Impact Assessment complidnie ﬁmon shall conduct consultation

the EIA Compliance. Upon
receiving the EIA mcomﬂny than.nan.ippﬂﬂhe plantation permit.

4.1.3. Market-]}y/ . - und Table on Sustainable
Ry,

. di ~\ ‘-~ odUCtion of palm oil at the
expense of indi as_De internat on imelight since the late
1990-s. This had leg#to t bli : é;, the Roung \H e on Sustainable Palm Oil
(RSPO) in 2004 itighve of h > ajoripal ‘\, il TBlustries and conservation
__ SEArC , \ L_ since during 2001-2003
preceded the birth*of . R aSSOC \ ioMis in Zurich, Switzerland,
L

Jakarta. The RSPO aims 0 ----:-"-'--"; ahdards for the production and use of

pur with a satellite office in

palm oil, and enco m oil produced in damaging

ways by ' oting the growth and use of sustainable oil products through

credible gl ; Mective.

—
1 |
RSPO’!J;embership comprises representatives from‘@ben sectors of the palm
oil industry - Olh'pﬂ growers (4 seats, owepresentatlve each from Malaysia,

FIUSINEVIWENT

(2 seats). The multi- stakeho er representatlon is mirrored in the govemance

31 August 2004, forty seven organlzatlons have 3|gned the SOI.

2 In 2001, WWF gave an assignment to Reinier de Man, a Dutch consultant, to explore the possibilities for a
Roundtable on Sustainable Palm Oil.

% A preparatory meeting was held in London on 20 September 2002 and this was followed by a meeting in Gland
on 17 December 2002. These organizations constituted themselves as an Organizing Committee to organize the
first Roundtable meeting and to prepare the foundation for the organizational and governance structure for the
formation of the RSPO. Reinier de Man was the Organising Committee's facilitator until April 2004.
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structure of RSPO such that seats in the Executive Board and project level Working

Groups are fairly allocated to each sector. Such multi-stakeholder representation is
mirrored in the governance structure,o
and project level Working Groufsy

The highest aut{Tow . e E! general assembly of members.
The assembly Will.ﬂiii:tuhn-membe_i of t MesBoard, vote on resolutions

pertaining to t

PO such that seats in the Executive Board

ach sector.

. An Executive Board

comprises 16 me mbly manages RSPO.

with internatio : : ,-' o p jes that go beyond the

minimum standar VN3 "ﬁ' statUtoryik |aws and ratified international
treaties thus the principe FP @ is'central RSPOR%s P&C (FPP, 2008). There are

A

several key RSPO’s P&C ¥ thatare relew mentioned here in relation to the

rights of indigenous peo ’?"’m
Wfﬁ_ﬁ ) at i @mpanies shall not
use the la mﬂ communities with
demonstrable ¥ s mtéﬂhat the company must
show legal o rshlp or lease, history of land tenure and the"actual legal use of the

land ilndlcator 1)@\“1% that legal bounddfie€ are clearly demarcated and visibly

HEAROAINEINT

legal “acquisition of title and tha"falr compensatloﬂas been made to prgvigus

A WIRSTIL UV ITE N GE

dispute over the land, “the extent of the disputed area should be mapped out in a
participatory way” and they shall show evidence that “necessary action has been

taken to resolve the conflict with relevant parties” (Guidance to the Criterion 2.2.)
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The Criterion 2.3 forbids the use of the land for oil palm does not diminish the

legal rights, or customary rights, of other users, without their free, prior and informed

consent. This criterion further emphasigeg the importance of FPIC and calling for the
company to provide maps. Wiﬁa ale showing extent of recognized
. icaiomg &greements detailing process

‘ nce fo‘r.impl '_ 0 this criterion is fairly detail

ith othér Crit Lsuch.as Criterion 6.4, 7.5 and 7.6:

Blistomary rights, the grower must

ot being threatened or
ejugction with criteria 6.4,
S “ unclear these are best
NG, EXB(ciegyinvolving affected and
\ %

allowsyfor sales and negotiated

R
o other |0sthenefits and/or relinquished
ﬁ'f‘e_ _ ’qi bo @oercive and entered into

Ll _
ﬁ‘- : \vestnelits of operations and based on

and open shafing f all- relevar atioh in appropriate forms and
languages, including-aSSessments mpacts, proposed benefit sharing and
guag ; L:H-'""‘Ei M prop g
legalgrrang its. Communities itted iijk legal counsel if
theyk o cnoose. - Commi HNHIes - mi St De re| Dresentea gh institutions or

a rently and in open

-l - .
commupigation withTothe pers. Adefjulate time must be given

for customary decision-making and interactive negotiations allowed for,
ergr ! iated,agreem inding Qo allparties and
ﬂ%eﬁﬁ%r@s’%hi C nﬁﬁdﬁoti ons is of
qllong-term benefit for all parties (Guidance of the Criteria 2.3).
R v i i‘l t ¥ e %
RN RSNV TS &
9

criteria 7.5 mentions that “no new plantings are established on local peoples’ land
without their free, prior and informed consent, dealt with through a documented

system that enables indigenous peoples, local communities and other stakeholders to
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express their views through their own representative institutions”. The Guidance of
Criterion 7.5 emphasizes that in further development of consented palm oil

plantations, the company in its m

a Fz ent plans and operations should maintain
sacred sites. \‘ﬂ’///
With regard@mn of 1@1@ land, the Criterion 7.6

says “Local pe —co ens#d Jokaivi=dgided land acquisitions and
relinquishment _Qfgsiets, to {thei informed consent and

negotiated agree M i ' @isGuideline with Criterion

particular Cri isessment of legal and

customary right: g, for identifying people
entitled to co ator 2);'€ for calculating and
) (ngicator 3); communities
R 1"‘\ . . .
that have lost acc lurights |1 priflantation expansion are given

opportunities to i " efelopment (INdicator 4); and the process
and outcome of any hsation claim g be"@Bcumented and made publicly

In ling, wi onal huma RSP P&C sets out the

EPIC in a .Vzm_......._r...._.;_m ese princip|e3 into
effort in the=pal as'We PT Daya Landak

—= |
Plantation (PTIIJ) P) the implementatto PIC Is aimed at|1 ving a good and better

relationship With‘pommunity. Also, the implementation of FPIC is believed to
migiadizeacopfliet igeno ItpiSa M P@ssiDieyto gy lantation
esﬂ Iuﬂ/ﬁm hﬂmcﬁdwsﬁmtoﬂag ent tool.’
Durm my field visit to PT DLP’s plantation in Landak District, Mr. Moss took me
around to show some houses Withirﬂhe premise of the&@mpany of some familigsshat

PRI AR

purpose, according to Mr. Moss, this includes a Keramat sacred site.

# Interview with Mr. Edrin Moss of Daya Landak Plantation, 18 June 2009.
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4.2. Land Acquisition for Palm Oil Plantations: Government Policy in Practice
Indonesia policy framewor btaining a permit for palm oil plantation

requires a series of fairly longicol
ruled by relevant govermegatgl _'.l'.

The Distgi
Plan (RTRW-Ren

RTRWP details th j of, the i ral areas allocations for

oc ss. It involves a set of regulations

iscusses the policy processes

he District’s Land Use
OstliesDistrict Parliament. The
settlement, pr: as logging, mining,

fishery, plantatio [¢ he among the government

.

offices has t ibi ¢h-of the Bs. After the approval of the

RTRW, the Distg ent thenswill inviteypriva ‘ to invest on the

NG
With regards tofihe palaieitplant ther@ 18 a Iong process to be followed

by a plantation company :"':’f*’: openin atiol i.e. the Plantation Business

Permit, the Location Per #.J? W Feasibility Certificate and the
| 1Se ¢ jon the plantation, the

Business :J&L&zatl
company )-obtain-additional permitst.e.—the-Princtpal-A Ed/al for Forest Land

Reserve, Thefore respectively before
==

o
getting the Busingss Utilizatio ‘LIIJ‘
In relatlo‘nlndlgenous peoplesfi it is important to highlight the

Wi

HHININTHEANT

that a plantation shall corﬁuct consultation W|th affected communlty in the

q WABNTE IS4 RIINYTRY

involvement of indigenous peoples within the framework of this regulation is limited

acco

to consultation. The regulation requires “consultation” with indigenous peoples

instead of “consent” from indigenous peoples, thus there is a fundamental gap in the
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perception of the government with regards to the rights of the indigenous peoples to
the FPIC.

Figure 7. Procedure of Envw“ cfs Assessment

ee composition:

ectors,
pment,
unitysRepresentative,
epresentative

Assessme

Agreement KA

Drafting of4 SN0

irohmentally

easible

ot
—H!
ﬁster of Environment/

Governor/Bupatl s Decree on

mpliance

Enter to the Permit Process

q mmmmnmﬁ NEIRE

give up their land at any cost.
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In accordance to the Minister of Agriculture Decree No 26/2007 on Plantation
Business Permit (IUP) and Business Utilization Rights (HGU) as shown in the Annex

1, it requires a long and complicated ss for a palm oil plantation to obtain a final

permit for operation. The p oordination of government entities
such as minister of forestryspCNItS' for district head and other relevant
bodies such as Land ' evelopment Planning. This
final process to ':cﬁ-ﬁn____‘ eginning of the plantation

Under this pr Jous.peoples jas"been. considered granted in

the EIA Docu : the 10 ‘ pgliey framework for land
acquisition for palg#oi joes not \respac -. ‘:‘."-x_' fully the rights of
affected indi i inebpsiStent with the general
recommendation f :F_ - \ K\-.'\; of the Committee on the
Elimination of onistates tolensure that members of
indigenous peoples M-Frespea 4] c l\w icipation in public life and
that no decisions i S an erests are taken without their

informed consent” ( h-4d e C e makes repeated reference to the

right to consent and genera ------ dati in its concluding observations.

Q_@ Compliance, PT.

andigenous peoples’
consent is cor;ﬂne . atioﬁl-*Business Permit® in 17
December 2004.And then a Location Permit® of 20,000 hectﬂis land in 20 December
2004, both by theﬁ@f Bangkayang Distrigirhe Company later on submitted the

FHEMININEGIMT

Along with the lack of rot*tion of indigeno ples’ rights, yet, thégeds a
q Lstals anffounce ard c tie Corfcefned "ComMmunit shalF* provid

% This is according to the Head of Bengkayang District Letter No.525/1270/HB/2004, 17 December 2004
® This is according to the Head of Bengkayang District Decree No.13/IL-BPN/BK /2004, 20 December 2004
" This is according to the Head of Bengkayang District Decree No 113/2005
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letter signed by the community to indicate their consent. However, the community
testified that they only had an encounter with PT. Ledo Lestari when they deployed in

to the village some heavy equipm

tgsuch as six units of excavators, six units of
!} P rucks The community was left to

f for building a road to Rasau
rthermore, PT Ledo Lestari
the community t down, paddy fields, fallow

land (danum) pedak gardens were

destroyed®.

As in the / 1 Ré -"‘-; community denied the
consultation. ) as inde ~. g fa itated by the Village
Head but they saj h Village head by then only
informed the comm ' the inter i , “.11 here was no agreement

taken by then®.

PT Ledo Lestéri belg Pff‘ 0 “" 8 Group which is in fact a member

to RSPO. This shows a copt 20 has set out. This also shows the

_,,...-!?,"L'" sl

weakness o_f;&e RS “when it ¢ atatiopren the ground by its

member. L;.m:m:‘..;._hm;:. sconduct. First1 the

provision o 0 ¢ ah%- atified international
-n-d |

laws and reguziﬂl ons” is rather p given the absen@‘of legal recognition of

indigenous peoplei, rléhts within the context of Indonesia’s law. Concerning land and

gohutit WEI Vsﬁ’w 3l 2 o

d by the State’s exclusive ownershlp granted by the Constitution Article 33.

RIS Nawralpiy en ML

international legal frameworks relevant to indigenous peoples. The concluding

8 Interview with Mr. Jamaluddin, 21-24 June 2009
® Interview with Raba Community among others were Timanggong H. Nazarius, Mr. Yordanus lyur, 18 — 19 June
2009 and 28-29 June 2009
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observation ruled by the CERD in 2007 -- to a request by Indonesian civil society
concerning the human right violations of indigenous peoples from the mega project

siadndonesia’s border -- in fact has not been

palm oil plantation along the Mal f

t @F lpdonesia at several UN meetings has

\ / % les by stating “all Indonesian
illed fsthe s&which can be interpreted as

responded by Government.

consistently denied th

are indigenous and

‘there are no indigenous in Indonest e rights of indigenous peoples

become essentia _ massive development of oil
palm plantations an simply eony igenous peoples’ lands

to plantation la i 0 the ‘ef affgeted indigenous peoples

In th ( F:-- L ) - "I it
o""». bilities of Transnational

. A ¢
Corporations and Ojlifer INess erprise \‘ ""--.~ ard to Human Rights also
%

recognizes the pri ; " g aXt of inG \-- S peoples by stating:

“equally important to

inesS enterprises shall respect the

nities, affe eir activities and the rights of

rights of local 'ﬁi’

indigspou vithgnternational human

r|g r.m_....n; Convention 169.
The .- peoples and similar

commuﬁii}es to own, occupydevelop, control, pro@it and use their lands,

other natu‘al resources, and cultural and intellectual property. They shall

0 ke tResprincinle i as r thesimdigenous
U

(Paragraph 10c).

ARIBIIH IR ITNETHY

investments and activities of multinational corporations in indigenous territories. The

1% Concluding remark by Indonesia at the UN General Assembly, 13 September 2007, during the adoption of the
UN Declaration on the Rights of Indigenous Peoples, despite its voting in favor of the adoption of the Declaration
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6

fourth and final report concluded that multinational companies’ “performance was

chiefly determined by the quantity and quality of indigenous peoples’ participation in
decision making” and “the extent
indigenous peoples the right-LONKIthh& /

Second, when : om

hich the laws of the host country gave

development " (Paragraph 20).

e real challenges remain. The

promising legal ; jOuisions. In the context of
land acquisition, g o 2\ policy” an1ewWgpieto protect the rights of
indigenous people » el aware, of, egmisconducts - bribery of

sleading information,

misused of villagg#S® si =Py priva ‘\i I.. ~.~. in obtaining
legal permits+€ & tioj \\' \\ um 8s (Marcus Colchester
and Jiwan, 2006 Bfal at t \ ‘-. nGidk Environmental Agency
confessed that they rpﬁu d it w \ ire a public relation man
among the targetgd c it) an would play a role as
company representat ithin-the g proMile only positive information

ities were in fact the

‘ mfg
result front=maniptlated_process. Lhecases-of-Semunving.ahe’ Raba communities

2 agc’olchester and Jiwan

certainly -‘, rihe
(2006) reporteh'i that in some ple panies compe
others do not; thisgompensation is usuaIIy only Pald for the loss of fruit trees rather

t“ﬁueﬁmew W

Indones1a s laws and pract‘e are inconsistent with its obligations pursw to

ARIRRASI AT N AT

law nor are they adequately protected in practice. This situation was acknowledged by

mdigenous peoples,

1 Interview with an officer at the West Kalimantan Provincial Environmental Agency, 17 June 2009
12 Result of discussions with the Iban of Semunying and the Kanayatn of Raba.
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President in 9 August 2006 during the commemoration of the International Day of the
World’s Indigenous Peoples. The President stated that indigenous peoples “had often
ent, as powerful business interests seek to

been sacrificed for the sake of dev

exploit natural resources,’ Wy egreasons that this had occurred was
because 1nd1genous p x d and protected by a specific
law. At that same |den als e would propose a law to

(Jak

protect the rights of | ugust 2006).

ﬂﬂEJ’JVIEIVIﬁWEI']ﬂ?
RIAINTU NN INYA Y



CHAPTER YV

IMPACT OF PALM OIL PLANTATIONS ON INDIGENOUS PEOPLES:

CASE STUDIES FROM TH UNYING AND THE KANAYATN

“..Our nelghborm - ! 0 the company. Now they are
only thinkin thing left for 60 million
Indonesian R s all spent, where will
"Heygo? What they will be?..

WARIkan Woman of Semunying'

As I me i J > 1mpo ~ land t “a ligenous peoples, in
this Chapter, i i he gove t 0 ici . 8 relevant to indigenous
peoples, lands a ourcesii ""':" ular. \ ficsCrt of this Chapter
provides the cohfli_c sa s ’::---e i: : ree, prior and informed

consent of affected indigénous peeples-ing nyind Raba.
.r"ff.-f .
The second part of ‘this=Chapt ar's observation and the result of my

discussions with the lbag jf.-:,,;';_.; -;:' anayatn of Raba. | will focus the

impacts orL}I ﬁ:l

utice; 5) the loss of

velihood; 3) water

sacred sites andi )

Il
Conflict O*er Land between Indlgenous Peoples and Palm Oil Companies

ﬂuﬂw HATAHHNT

The problems of the Iban of Semunying started in 2002 when the government

Intlonerm 0 PT Agung Multi Perka: ).that i

QAT MR
by the help of safeguard force composed of military force and police officers. In the
following two years the company had not planted a single palm oil tree; instead it had

! Interview during my field visit, 21 June 2009



66

cut down timbers in the Adat forest resulted in Government’s decision to terminate
the permit. The conflict escalated with the arrival of PT. Ledo Lestari, a palm oil

based in Riau, in the same year after the

plantation owned by Duta Palma
: |s new company. The resistance of
the Semunying com r of 2005 and came to the

limelight during thess rs Mr. Momonus (Head of

Village) and MW j QuLEebiUary 2006. The following is
the detailed chro i H“H“ arch 2005 to February

S,

2006°.

In M village some heavy

equipment such - 1 Johndeere and a

number of d el community wad Thfabmedithat those equipments were
) L\

going to be used ilding a road ‘*.r 2asau To ""-,'~ al@ysia and not for opening a

plantation. ;‘ﬂ' “ )/ \-.

In April 2005, thie Comp: .:.("":‘ pp intSekoyak of Sinar Baru, a village

next to Semunying. Alco fi_fira- ! Suclpto paid a visit to Semunying
and informed the commun f-":""" -y“- pre: e neighboring village. Again, the
Semunying~eg@mm ) B[] pf« did not intend to

develop a Plentationwithintheirancestral territory
L

Wlthln;ﬁly 00 place ﬁ useD up part of the
Semunying’s 1t0ry including farms and rubber gardens. community fined the

company for Rp OWO (one million Indof@s#&n Rupiah or about US$ 100), which

>4 nﬁﬂﬂiﬂﬂﬁaﬂmi ::

Jagoi abang Sub District

o ‘W {] ﬂd HRIIRBARS

ity further took up the Semunying’s territory including

2 This is according to a Letter sent by The Iban of Semunying to the Indonesian National Commission on Human
Rights (KOMNAS HAM), verified during the field visit
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paddy fields, fallow land (danum), rubber gardens, pepper farms, Petai and Cempedak

gardens, and Adat forest.

Within September 2005 illa ead Mr. Momonus and Tumenggung
(Chief) Mr. Baeng togetheR | ?;o;munity representatives® met the

aly to sto ring on their ancestral land.
fficers 'r Kristiante=andsr. Bambang. The demand

was denied and thgsee®Pan ::._‘n

They were receivedslyatine=o

On1 : 2 \ \‘ attves met the District’s
Head of Fina Baja suggesting the
Community to sen i he Gove R‘C ngkayang District with a
copy to the . ng Dish f"-,_~ n “the following day, the
Community’s repr S / *ﬁ ce | .o trict Mr. Suryaman Gidot
to inform the ict¥ Gawern #‘-_:-ﬂ,' ( "“'u.\:-' by the Company. The

officer suggested th@t thdfSemuriying -..‘T Bré/ 10 D n Bliclave, out of the PT. Ledo

¥ 1 r'-. L=

Lesrati’s concession. further'suggestec

until November 20057 desilethEeohtin

continued the land cleari‘n
by the com@. Py

On l . G
Camp to againﬂpea pans‘ﬂ in to the Semunying’s
territory. The B€legate was received by the Company’s offteers including the Field
Technical Manag‘nMuslimin, a Distric@BBlice officer Mr. Bripda Diky. The

fRbARURINYIRG

[ §

PRI TN Y

) to draly a clear boundary. However,

s by*the community, the Company

B s repeated requests were ignored

any at its Sekoyak

istrict Police Mr. Diky visited the community. Through that meeting, the company

had asked reasons behind Semunying’s resistance against the plantation. The

3 Mr. Julius , Mr. Abdul Tamin, Mr. Jeliboh, Mr. Janang (member of Adat Council), Iman and Simbolon
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company later on offered a partnership scheme (pola kemitraan) with the community.
The offer was turned down. In 11 December 2005, the Community found that the

Company had cleared approximat ee hectares of the -already agreed upon-

enclave. Out of anger, inthe '_ / e Community seized one unit of
excavator and six units.of CRaINSaWS

This action-eslted-in-the con’any s-mal Manager Mr. Muslimin
36t fficers of Singkawang

together with t

Mobile Brigade cQ@ “th&zeguipment to be released.

The villagers refus ":"' parhatiget to settle the land conflict.
AR | '-.,_.. "1___

Through that i ity-Ipvitec t Pany teseome by 19 December

2005. The reque BAOTTIC: " in 17 December 2005.
aM official letter to the

v dat forest by the Company,

estral territory of

==
|
4. The CaMﬁunity urged the Company to recover the A‘Hg!l forest and rehabilitate
the other e‘n ental damage, and

AUHINENT NN

“accordmg to the Iban customary law.

q WARNTH HANTINEIN

for bribery. According to the letter, Mr. Momonus had to report to the Police Resort
by 20 December 2009 at 09.00 AM. Mr. Momonus went to the Police Resort on the
following day together with Mr. Jamaluddin.
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On 28 December 2005, the Community went to see Friends of The Earth -
West Kalimantan (FOEWK), the Dayak Union to inform on their situation. This

followed by a letter to the FoEW nd Indigenous Peoples’ Alliance of the

Archipelago - West iman "_ legal assistance and advocacy. On 3
January 2006, Mr. 0"__'_-""" - A / igned a lawyer Mr. Sulistiono

community repre yass A ce \. earing the community’s

demands against t { ting as i py Mr. Ir. Yonathan Peno

and resulted in:

1. The community refuse c-the-Com
£ ﬁ;‘:i.‘zjnvf .. 4

2. Theage of the S : c‘IEaE} d by the Company
shal{ i€ rehabifitateeby-the-Company-immediate ;{

L

—
3. The Coqipﬁ)any mU

The equ‘e'ﬁthat were held by t mmunlty would be returned upon

AHINININGINT

On 13 January 2006, Government’s representatives together with the

®Ven with a partnership scheme,

=
g to the Mn customary law,

Company s representatives met tHe community to figlgout the reasons behifigdthe
4 RARIAIUUNVINYIREY
06. ,
9

On 17 January 2006, Mr. Jamaludin, Mr. Nuh Rusmanto, Mr. Laken, Mr.

Andi, and Mr. Abulifah were summoned by the Bengkayang District Police Resort as
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witnesses concerning the holding of the Company’s equipment. They claimed to be
intimidated during the meeting by a police officer (anonymous). It was said that there

were threatened to be kidnapped for

\ﬂry/ad resisted to provide a letter of acceptance
/({ﬂ aludin received a letter from

Bengkayang Distei ice sort“l_ﬁs the<suspeaiS=dF committing threatening,

for the Company.

grabbing and a e lgtter also-qrderedstagiwo men to see the Police
Investigator by 2 : Deliawyer Mr. Sulistiono, SH,
sent a letter aski - B tioati 1.0 WM. Momonus and Mr.
Jamaludin to igfagitan Pr Vi \ Fliuder. The request was

W
granted on the fo ingfday amd 1t WasWalid .\‘"\.,1

\

On the sam€ day o 2\ a}?i u.\ A\Vomgnus sent a letter® to the
oty \

Provincal Poli et eBn the community and the

ander, conCerning s COR
- f‘-’@.
Company. The lettelff wagf follow eenthe

W eeting
%Lf /

Police Commander on 28 JanudA2006 -
' (Ao,
However, on 30 January=2006-1V

igen the Community and the

onus together with Pak Jamal went to

put in custody on their arrival.

: g? the Lawyer and a

|;
aba versus PT. Sury&';aya Sari

report at the Jagoi Baban

They Wereka a
nationwideﬁu

-_':l‘.
5.1.2. Confliéﬂj)f the Kanayatn o

¢

Auyinyswenas

g
villags are not aware of the complete name of this company and they refer to the

company as PT. SJS. The complge hame was }i)vﬁ by Mr. Iskandar S of

qRENTIRREATINE 1A E

* Letter No.Pol:Sp.gl/18/1/2006/Reskrim, 19 January 2006
5 Letter No. 10/SJ-05/1/2006, 22 January 2006
8 Interview, 29 June 2009
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Within the last two years the Kanayatn of Raba has been facing conflict with
PT. SJS. Their first encounter with the company took place in 2006 when the Head of

Village Head where he introgdd ' \a resentative of PT. SJS and further
explalned the compa: 10N /) oil plantation in Raba. The
shean.¢ ' ity members on either they

——. — = ————i )
were going to permrf EEE . A eeting was conducted a few
days later, attended ity Jeaders eshpuse of Timanggong Hadrianus

Village called for a community meetingg The meeting was held in the Office of the

Nazarius, one _ opposed the company
but somehow th i each an __ MAs of today, there is no

\ ithe company has opened a

g l' '_I..
5.2.  Thelmp il Plantatio i§enals Peoples
i e L

....I said to the #an :’:,E-I:_a?' Jompe e IMing in an independent country
and we are all protected ;o};:g:!:::?:‘.:; Ol see that this is our adat forest? That

this is our territory?....

Vs

emunying Village’

£ =
Coan|c|| etween palm 1|I companies is mainly

rooted in land. Both of these communities are mainly rice an rubber farmers as well

rs of fore p tly, their
h d p ding gh land and
natuql resources and they conS|der this speC|aI relation with land characterizes their

distinct identity as peoples. The pr‘ence of PT LL insgunying had resultedgigjthe

IRSNAUHATINGIRE

communlty

" Interview during my field visit, 22 June 2009
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The Semunying had lost approximately ten thousand hectares of their land as a
consequence of the PT. LL’s operation. This includes forest, fallow land (danum),
P
0

i Shoubyir thergfore the loss of the land had resulted in
a compelling decline in _--" : /

While in thescasesof-Rak _ ty as to how big the land
' ! p.said 5,000 hectares and

gardens, paddy fields, lake and a rive oto 1 and 2). This area was used to serve as

that is going to

some said less, b ields as well as rubber and

fruits gardens of t plantation will obviously
cover the M ] . . illage (Photo 3). The
slope of the Mo A a8, ardiégs Biithforest providing herbals

I“x a vital role in the
organization of indj ) r"f_ g amongkt e %ban of Semunying and the
Kanayatn of Raba. T Hmany faw "'\'r d ownership and utilization,
including, in defining the f,ff%& e co

addition, a common pract ce- -} gommunity is the labor sharing for

munity to start planting. In

planting an S )] of lane~resource utilization

among md V--mm:j_mnﬁm-n.jw a" and techniques for
planting, se€d _.E : cinBsetc. This knowledge
and inter-geneiagons transfer COmntimt . ce as long ﬁj‘the land and resources

remain intact. Wl%the loss of land for plantations will then certainly devastate their

AU INBIINYGTT

Furthermore the existing r‘tronal legal frame&k concerning land d s ot

A WIRNTGI SRS gAY

says that the company shall return the land to the State. In this regard, the plantation
permit is indeed a way to take away indigenous peoples’ ownership and control over

their lands.
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5.2.2. Food Security and Livelihood

The Iban has been famous far

life that is so much dependingden In Semunying, as their Adat

?lr hunting tradition and for their traditional

Wurces

e d|ff|c

Jamaluddin told m thatge coult ho
welcoming feM eat fr
but just a day

The wom ssett’ thaik, 'Co o the hunting failures

tically disappeared (Photo 4).
animals these days. Mr.
me me with an appropriate
that he did not want to

p went for hunting the

s,
%,

since the comg 0 ra ‘Ix Dhaoglut th®nuch lesser vegetables

e0etable has gone. There is

no question abdut ho ss of theit i il dslha8 Bentributed to their decline in
annual yields. A siffii oeurs) due ss¥of Bllake (Photo 6) where they
usually went for fishig§. Theonty=fis \d [efflis the Sukumba River which

they share with their neightiorig : addition, the women complain of a

declined catch due to s-f"*'»-: g ¢ M ad increased activities along the
Sukumba Rivey.
F@r A ;
Villager , to the people in

| d

Semunying parm ularly reg rubber gardens in the

slope of Mount SaEtutn if PT SJS is finally operating. The paddy fields in the valley

EATO) T d il P

The common practice in thivpalm oil development is a promise that th p Im

qWIRNAT UM INEIRY

However the past experiences in other places throughout the country represent a

ng fruits,

rather different story. In most cases, as the local lack in opportunity for higher
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education, they usually only be employed for low paid positions such as seeder,

harvester, driver and etc, while the high paid jobs would be for outsiders.

The same situation oc
partnership scheme put t '
:85. ’

composition varies frc

e so-called a partnership scheme. A

ntaged position. The partnership
means that if a family gives

up one hectare o ret@ the a 0.2 hectare plantation.

Fi

However, the O fan JTftsaibmgll. In fact, after giving up

S

their land, a small H‘“““ development, chemicals

for fertilizer and pgg#Ci 1 £t€. In‘gddition, the "'\-L;__ sell their produce to the

company. M panmad” ofythe Tala Maakih, Riau, Sumatera for

L

example testified nelland when the plantation

company caméas thé¥ bglieyed th antat brifg them a better life as

\ \ N, -
they'were st ﬁ“x anbkthey were still indebted.

i e
They had to sell theigpro r‘,'!l}" ﬁf; gat a'pr H‘;., set out by the company and

small holders. HoWevesy yedrs latef;

payment, they would 'S§t asid&=56fne-ofth ce't@ibe sold to illegal market with

i

they were paid ong€a minth foi ;_,_7 e. SingeftheYlicould not survive with the

a rather higher price. Mr. allcd it “we are stealing from our own

pocket”.

5.2.3. ,;:.P—— h 2~ )
L f
— =
Indigengus communitieS"generaliyaIseswater from najufal source such as river,

well or spring. Theloss of water source has been a main concern of both Semunying

an b it C f u | ffQre rviRg as water
reﬁiﬁ;g\]‘tre n’myﬁﬁic ;wlgllqﬂﬁoﬁtion. As
this mllage is located in a remote area along the border with Malaysia, the
development programme such as \)‘ter pipe is absentfghis village. Before Pl L.

RSAFAINASNEARY

clean water source as they did not have the culture of digging a well. While the other

8 personal communication, 2005



75

river called Sukumba River is mainly used for transportation to both Malaysian side

and to other destinations within Indonesian territory.

Since the PT.LL came, 18 ¢ ,4the Semuying River has been badly
polluted. The river is mugdysma

) ~ drink the water. Today, during
the rainy season, the CO® \ '

r they collect from the rain
eir water containers can
accommodate. e women explained that
they could not aff ! hey need as those are very
expensive ones, ap 0 ) R 'f“-‘_‘__- about US$ 80 for a one

cal anly lasted for a week

ry geasbn ffhey e eichintibldy 'Wager from Sukumba River

§
, .1 ! b

",

(Photo 7), th conta ght S%llow the sediments to

oultl o ﬁ)t
r'the

L

go down. This wilifproglicefthe wates tlestican :"\ ""-{ inithe following morning. In
-y - \ ".- ” -

addition to provide agvats ;-W the 58650 L‘x;l Sukumba River also serves

fortransportation,' Bthinl, clothg -'-,%'- a8 well .\o :

As in the case’of f:'f_{-"r village oncerns of a threat will be arisen as

result of the inclusion _-ff_‘,.-;g‘,:ﬁ?f'"” I he plantation area of PT. SJS. As
the Mountgl@tu i vater cal e Is and river that
serves thei h,.rmm:m ......... atre—N/ -ﬂ rdanus |yur9

(Photo 8) adbr CE'E PT.SJS came to
Raba. His housH s located at the partor the village tQLl%ere the nursery of the
PT.SJSis operatiig. A river where he used for domestic needs has been badly

pollui®d ghug t a i li LR iswvw I t fetch
cl a q F | ’1
5.2.3’Criminalization of Indigem@us Leaders and Cgstly Justice

i a, Qs

AWTANTS BT I V21 8

community has gone through a series of hardships. Detention of the Village Head Pak

Momonus and Pak Jamal from 30 January to 7 February 2006 was a result of the

° Interview, 28 June 2009
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community’s resistance against the presence of the palm oil plantation (Photo 9).
Since the beginning of the conflict there has been a constant presence of insecurity

feeling resulted from the presence

\ /;@aders the financial cost has

con‘\unltmlllage is about two hours

e two leaders were put

1 tation’s security guards as well as regular

visits from police officers.

In the case of
been extremely e
by boat to Jagoi
behind bars. Befo €aders, thay had to travel to
MRne way trip to Jagm
i, US$ 55, an expensive
provide any financial
e free legal assistance
provided by NGOs, e a\ seek "ul financial support to enable

them performing i " ely.c nity needs some fund to

The community |s ﬁu } e l'm: ing on the customary law and any

dispute in #thg vi t. This indigenous

JUdICIary ‘,vp-m--;iiﬂii——-u--—-—% } norma”y in a Way
that is famfl ey T.LL, in particular

peen forced.j!tj‘understand and follow

during the leaders detention, tHe o

a system which |s?)solutely alien to them.

ﬂﬂ?ﬁf%ﬁ&lﬂﬁﬂ&l?ﬂ‘i

Indlgenous peoples have aclose connection W|th their land particularlysipce

o WEABRNTI-3 8 419 1INYTAY

Kanayatn. The forest host sacred sites for the community to hold rituals. Tumenggung
(Chief) Baeng of Semunying (Photo 10) believes that several hardships had happened

in the community since the arrival of PT. LL and since a big part of their Adat forest
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has been cut down. There are sacred sites or Keramat sacred in the forest and the
community believe that the forest is the home for not only trees and animal but it also

the home of spirits. He explaine al since the home of the spirits has been

destroyed, that had made, andering in the village causing

disturbances such as hareStfailure,’s )s and accidents'’.

MOL‘ Sapatuta<issthesgentre of spiritual life of the
community. TheJaew its acred sites. They conduct
ritual at the Kera afte 8\ wd\ Segnsyearly annual ritual also
11) was conc ; . told will occupy half
of the Mount Sap ilghof only=destioy '1{ 0
as well destr in€plagea %er at thug) Wil fii theer o8 their culture™.
&/ A
Nl
By
J H4GC)
..The compah i ettmﬂ \

think it is only 20§ ---—»——--e-s--:i st remdins. There is no more place to

ks water reservoir but will

5.2.6. Indigen@ls

Jinyglay to 5 around our corner now. |

collect rattan so we cafrmake! { 0 more. Men still go for hunting but
they never bring an

; 4, . el have been polluted....
= ..fi

L Ay Werhen of Semunying'?

. Iﬂ

Iy
i il
Despitestheir enormous assets and contribution to sos#ty, indigenous women

animal. The hu s meat no more. Our Semunying

still suffer from ‘u discrimination on tfig#basis of both being women and as

S RENTNAY .

illiterdCy, lack of access to ancestitl lands, non- eX|stent or poor health care

4 WAGNT ol ¥ TINGINY

the target of violence with political motives, when going about their daily work,

19 Interview, 21 — 24 June 2009
1 Interview, 29 June 2009
12 |nterview during my field visit, 22 June 2009
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fetching wood or water for the family. Their domestic role often makes them the most

taken away or destroyed. A report sQo

vulnerable section within their indigenous community when lands and resources are
have to walk  further to fetéh‘Wale

that indigenous women in East Kalimantan
& stic needs as their river has been
polluted by PT. KelianEd rial Mini j - mining company own by Rio
Tinto (Reed, 1995; SomboliaeSetra & Ji
— 9 ——

' ed‘he ands

changed. Forest ild, disapfigaied, river has been badly

muying has completely

by s, alWalls failed them. As the

: \ "‘. '-.._I‘ )
lake has gone the g#en g Sh¥less~Fhis atig difiectiydimpacts the women. They
have to providg#ess gifeatgnd fishFOLt family, O
vt \
selling in nearby toyn a@fjuite gogg ”‘F‘. pday, \ Women cannot find rattan to

et ey made bidai mats for

make bidai mats anymire, hefie€“their fihdreial contlibution to their families have

declined. : xhanis

1T :
[ “"': ke the \ most vulnerable section of the

Their domesti
communit;L} : gmade it difficult to
find the orte )
water but as trl‘@'iver no we clean water. Today,
during the raimy‘season they have to collect rain drops. Whit€"in the dry season they
have to walk furtr‘rn)llect water from the@ukumba River. They have to keep the

AUBANERIRENNS

m
mDespite the heavy burdens confronting them, yet these Semunying women

ow only courgge and strength. They bravely joig th nn fighting the P 0
q stﬁ. aq Iictii [ o% ?I’n%enlnan evar m a f
q hectares of land from the company and turned them in to rice fields. Early in 2009,

these women organized themselves in to a self-help group and took over some of the

land which has been cleared by the company.
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In addition to the current situation of indigenous women in Semunying and
Raba, there is also possibility of their future exposure to harmful chemicals used by

the plantation. Pesticides, includi febicides, are commonly used in oil palm
plantations, despite their adyese\ ﬁ?h man beings and the environment.

Around 25 different pesifeigeStare / lantations, but monitoring is
difficult due to lack efscaniroran g jeds of the Earth, 2005). Under
Indonesia’s regulation, onl eba% aand certified are allowed to

use paraquat. However 0, is @fienslacking and protective clothing -

where providedss k Ve Batrained and uncertified

workers are no icals. 4 his\Keynotesspeechwtio the Roundtable on

\

\ . .
postly affects indigenous women
5

g!"i‘\. 1

who are traditiong 7 ponsi ggtic warks Sdch as fetching water and
B g réglioduction problems. Women
workers in plantations are“exposed-to-a:

: = - . v e
chemicals. Some agriculil "E'lfn Kers usin

In March 2&:& P

report higr%i'

pesticide spraﬁ.
|

The acute earaquat poisoning symptoms include nosebleeds, eye irritation,

co iti ,s'nrr' Tolg isceleration, ail apesabdominal
ulrﬁio LiEJof rtm Mnc aw mtg orgdtlependent
on 19}

ndup. Later in 2003, CropChoice News reported scientists’ over Monsanto’s

risk from the negative impacts of
ate have had pregnancy problems.

@ita, launched their

,J/vho work daily as

Roundup. Another concern was ra!’ed by Dr. Mae-WadRakio and Prof. Joe Cuffibaths,

QARSI AR

glyphosate including an increased risk of late spontaneous abortions (I1SIS, 2005).
Monsanto rejected these findings (Down to Earth, 2005). Over the years many

scientists had also raised concerns over the use of dangerous chemicals promoted by
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Monsanto including Roundup (Moslemi, Sipahutar, Benachour, & Seralini, 2005;
Richard, Cox & Surgan, 2006; GM-free Ireland Network, 2007).

s ‘paraquat’, has become one of

Paraquat has been banged il AuStgla,jDenmark, Finland, Sweden, Hungary
/ . 40 years. In Indonesia, it is

plantations in S East Asiar atal ifigha agested or absorbed through
the skin. No antidgis at/pois De Madieoncern about paraquat is

place as the ‘queen of

herbicides’. Monsa one acture phosate-based herbicide

used worldwide#nclyfin 1eticall ifie ) aflks -"Glaims it “can be used as

part of an environm@htalif résponsi \'. bragkam and fit with the vision

of sustainable agricultilife andéefvd -\'... pn” (Monsanto, 2004). Later,
) - / Tk )

anti-pesticide campa .*"'*"4 galed * th ce Of toxic effects on human,

environment, and resistange=in S d species. It said that glyphosate

. . Lt i . :
appllcatlo?qu : s that |d?€ctlon Network Asia
Pacific and**Fenaganita,-2002— —f

Wi

=

==

AUINENINGINS
ARIANTAUUNIINYIAY



CHAPTER VI

CONCLUSIONS

As shown in the preyiou V and V, the presence of palm oil
plantations have resulted igsd € Iti gaily life of indigenous peoples in

Semunying (the Iban).aftsRabas : flict and the presence of the

ining=tos=dd=laiid, culture and identity; 2).

food security and salization of indigenous

leaders and costl B)ingdigenous women. These

conflicts however ifestationsYresulted, From ™w@nigus factors such as the

LY
N "

_ pientipolicYand the market-based
standards. In ad ice Off q"“n.h.o'
rights and th€ i itigh JEP entlpr ;"-,,"‘ \ th1s case, the palm oil
plantation-- impagfing gRdigenous i‘ﬁ-“;;_‘.— at som&, pollts iaking it difficult to them
to fully enjoy the dgifelo 91; r‘-’fi eviel op »H‘I.,Il seen as an aggression to
their existence. ﬂl 19 /

e 2

conflicting s

o indigenous peoples

| _‘."
The rights of c":"‘:"f;-._-ua.;.u ples hg the FPIC are recognized by a

number of intergovernmenfal’ pational bodies, conventions and

international™y e Ay in e UN Declaration on
the w&m— p¥enant on Civil and
Political Rights:(IC OffIt;” Social and Cultural
Rights (ICESM), Convention 0 & Efimination of{lAll Forms of Racial
Discrimination (Cﬁ?&md Convention on thaBJological Diversity (CBD).

pr ese ng on th ri e. The rea tFPl: s Being discussed

and elaborated on at numerous ing€rnational and nat';mll political arenas oWhe

IR N

justice, and human rights for all.
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The FPIC encompasses the rights associated with indigenous peoples’ rights
to self-determination and indigenous peoples’ rights to lands, territories, and natural

resources. It is a procedural right i

rgs of advancing the implementation of the
rights to self-determination

Lre; e an rights and particularly relevant
for the prevention of conflietana,fe /ﬂ IC can be considered the basis
for all relations betweskithe state and indige .

. o— - - - -—"-r

rights, intere palm oil plantation

development hawv: plementing regulation such

as the regul mnpliance Atior ®permit and Business

Utilization Right indigeno ‘i» eén a minor consideration,

therefore a meaning is/ahsence, S 401 3 -h"-.ll ows the inconsistency with
' ' vh i Indo an l< Dvernment is a part of.

Majority of th€ pal rf '-"«'T’:, ~-;.;.~«' aware of the rights of indigenous

peoples and through RSPO-have ;adopt
- i lvf

RSPO Principles and Criteria that
) e ’

reaffirms thesgigh e as a fundamental
,_':mm._—.r....-..r.;._ dea“ng with
indigenous “peap]e fnd-*€fiteria have become

o
meaningless ari'[ﬂ remain rhetoric Withetta gendine implemﬂ‘lj‘ation on the ground as

shown in the case? PT. Ledo Lestari a company of the Duta Palma Group which is a

AUBIEN TN I

Government should take vecial measures t(ﬂfeguard access to I% of

A WEARRILGRUSI G TN

they exist are encouraged. The recognition of rights of indigenous peoples to specific
lands which they occupy cannot be separated from the recognition of other rights and

must be in accordance to the international human rights standard.
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The existence of a fair constitutional and legal system, including a fair judicial
system, able to guarantee due process of law is an important framework for the

success and implementation of FPICy Ip spme countries experience has shown that the

establishment of fair judicia S lementation of treaties, agreements

and other constructive arrangements) i oples has been a useful means
towards the respect ofsSlgh agree ' of the indigenous and non-

company an tional laws and policy

to be consistent &l ensure the protection of

indigenous -l - themy, Tt Secial exclusion and

discrimination. S ' shaII .,, o ac ot ful I "pacticipation of indigenous
peoples. A prelimin f "r- r. | a ".Hl- policy framework can be an
initial step to pr i comprg g, ‘ ’ badmap i‘t arélthe reformed policy. The
reform process shall ig€leed, .;':':-'.""'T andlinvolvement of multi parties,
therefore sufficient resource ;—---ev:-%“fj D enable a participatory reform.

ﬂUEl’JVIElVIiWF_I']ﬂi
ammnmummmaﬂ
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APPENDIX A.

PHOTOGRAPHS

Wy,

Photograph 1. Pakla udln!igﬁ gt of hifthe'fileshly-cleared land
by PT.Ledo Lestari. H€ clai has to0 much including
its haunting ground, cle 'F 03 ,. . d ield.

Photo by Rukka Sombolinggi #

Photograph 2. Cleared forest, in the backdrop isa V|Ila of the plantatlon
| owner known by the community as Pak Surya. Photo by Rukka Sombolinggi




Photograph 3. Ral
the right. Photo by @likka
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Photograph 4. Cleared Adat forest with the remaining of the forest in the
backdrop. Photo by Rukka Sombolinggi
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Photograph 6. This area was a lake where the community used to go for fishing.
Photo by Rukka Sombolinggi
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Photograph 7#%he § ba Riyer-foi tation and fighing. The only
water source left f@F washi | s, .k ¢ ingland other domestic

A
purpose. Photo by ,

1

Photograph 8. Mr. Yordanus lyur who in his 60s lives alone with his wife,
now in his 60s has to walk farther to fetch clean water as the river near his
| house has been polluted by the palm oil nursery. Photo by Rukka Sombolinggi
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Photograph 10. Tumenggung (Chief) Baeng regrets the lost of Keramat
sacred sited due to the forest cut. Photo by Rukka Sombolinggi
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Photograph 1. Tig n JO g -
their sacred sitesf the
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