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##5186008834  : MAJOR LAWS

KEYWORDS : SUGAR / CANE / RESALE PRICE MAINTENANCE
SIRIWAN JIAMJAIPAIBOON : LEGAL ISSUES RELATING TO RESALE PRICE
MAINTENANCE OF SUGAR IN THAILAND. ADVISOR: PROF. SAKDA TANITCUL,
Ph.D., 283 pp.

Prices of goods and services in free economic system are determined by “Price Mechanism”. In other
words, prices of goods and services are maintained by demand and supply. The price of any goods will be higher if
the quantity of such goods could not meet a high demand in the market, while the price will be lower for those with
less quantity and demand. Finally, the quantity and the price of goods will be balanced at “Equilibrium Point” whereby
such Price Mechanism is a key factor for an efficient resource allocation.

Resale Price Maintenance is an agreement, contract or any action of the manufacturers, controlling their
distributors or wholesalers to fix the price and terms as they deemed appropriate. This causes no freedom for
distributors or wholesalers to maintain a reasonable price of goods or services for them, as well as vertical restraints
among each of distributors. Under the Trade Competition Act B.E.2542 (1999), a resale price maintenance is illegal
according to Section 25 (in case the operator, who fixes or maintains the prices, has a market domination), Section 27
(in case of a collaboration on fixing or maintaining the resale price) and Section 29 (in case of an unfair interference
on free trade’s competition). Although the resale price maintenance is illegal under Trade Competition law, however,
certain goods or services are significant to people’s consumer goods. Should the government freely allow prices
thereof to be depended on market mechanism, it may cause fluctuation to prices of goods and services and
disadvantages to people in the end. In light of the aforesaid, the government shall interfere with certain prices of
goods or services in accordance with principle of “Price Control” by prescribing various measures, for example, price
monitoring, price fixing including price maintenance of goods or services, etc.

Sugar is considered to be crucial goods in Thailand due to it is one of significant exported goods and a
primary product in every household and industry. In the past, Thailand experienced many troubles as to insufficient or
overwhelming quantity of sugar, fluctuations of sugar price in the world market as well as a benefit sharing between
sugarcane planters and sugar factories. The government, therefore, solved these problems by enacting 2 legislations
concerning sugar, i.e., the Sugarcane and Sugar Act B.E.2527 (1984) for sharing benefit between sugarcane planters
and sugar factories at the rate of 70:30, and the Prices of Goods and Services Act B.E.2542 (1999) whereby
Commission on Prices of Goods and Services (NN9.) has prescribed sugar to be “Controlled Goods” as well as to fix
the wholesale and retail prices of sugar for preventing fluctuations of sugar pricing in the world market. Nevertheless,
such sugar price maintenance causes difference on sugar pricing between domestic and the world market. The said
measure for sugar price maintenance, therefore, could not solve problem on insufficient quantity of sugar. In addition,
it causes illegal sugar trade in black market. In conclusion, to resolve the afore-mentioned issue, the author is of the
opinion that the government shall apply “Quasi-Floating Price” system. The government shall allow the operators to
freely maintain sugar price but not lower than the minimum ceiling or exceeding the highest ceiling as specified by the
government. This mechanism could help to minimize the gap of sugar price between the domestic and the world
market. It also encourages and supports competition among operators as well as to solve problem on sugar price and

quantity.
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Section 1. Trust, etc., in restraint of trade illegal; penalty

Every contract, combination in the form of trust or otherwise, or conspiracy,
in restraint of trade or commerce among the several states, or with foreign nations, is
declared to be illegal. Every person who shall make any contract or engage in any
combination or conspiracy hereby declared to be illegal shall be deem guilty of felony,
and, on conviction thereof, shall be punished by fine not exceeding $10,000,000 if a
corporation, or, if any other person, $350,000, or by imprisonment not exceeding three

years, or both said punishments, in the punishments, in the discretion of the court.
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* TFEU artcle 2

“The Community shall have as its task, by establishing a common market and an economic and monetary union and
by implementing common policies or activities referred to in Articles 3 and 4, to promote throughout the Community a
harmonious, balanced and sustainable development of economic activities, a high level of employment and of social
protection, equality between men and women, sustainable and non-inflationary growth, a high degree of
competitiveness and convergence of economic performance, a high level of protection and improvement of the
quality of the environment, the raising of the standard of living and quality of life, and economic and social cohesion

and solidarity among Member States.”
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“Article 101

1. The following shall be prohibited as incompatible with the common
market: all agreements between undertakings, decisions by associations of
undertakings and concerted practices which may affect trade between Member States
and which have as their object or effect the prevention, restriction or distortion of
competition within the common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading

conditions;
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(b) limit or control production, markets, technical development, or
investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other
parties of supplementary obligations which, by their nature or according to commercial
usage, have no connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this article shall be
automatically void.

3. The provisions of paragraph 1 may, however, be declared inapplicable
in the case of:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to
promoting technical or economic progress, while allowing consumers a fair share of
the resulting benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not
indispensable to the attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in

respect of a substantial part of the products in question.”

3.21.1.1 Article 101(1)
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TFEU Article 101(3)

“3. The provisions of paragraph 1 may, however, be declared inapplicable in
the case of:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to
promoting technical or economic progress, while allowing consumers a fair share of
the resulting benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not

indispensable to the attainment of these objectives;

N “Wish, Richard. Competition Law. Fift Edition (London: Butterworths, 2003), p. 137.
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(b) afford such undertakings the possibility of eliminating competition in respect
of a substantial part of the products in question.”
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“...Admittedly, in the context of an overall assessment, the Commission is
entitled to base itself on considerations connected with the pursuit of public interest in

order to grant exemption under Article 85(3) (currently Article 101(3)) of the Treaty...”
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NlEna1aneqanislunisieAnldnimsaenans Commission R991918N “Commission
Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article 101(3) of the
Treaty on the Functioning of the European Union to categories of vertical agreements
and concerted practices” 11 IneilsnnUszasdifieldluntssniunisanianisudedilu
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* “Article 29 The purpose of this part is to ensure the supply by growers of cane to a mill and the payment to growers
in return are governed by written contracts (each a supply contract) between growers and mill owners.”

* “Article 31(3) A group of growers may appoint a bargaining representative to negotiate a collective contract on

behalf of the group.”
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