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KEYWORDS: THE APPLICATION OF TRADE USAGES UNDER THAI LAW

SIREETHORN  NITHIBENYAKORN.  THE LEGAL PROBLEMS OF
APPLICATION OF TRADE USAGES UNDER JTHAI LAW. ADVISOR: ASSOC.
PROF. SANUNKORN SOTTIBANDHU, DR JUR. 151 pp.

The purpus&du'! Ihu research ;33 to study the application of rade usages in
commercial h‘an'aacﬁﬂ under Thai lavqs which are the Civil and Commercial Code
and the Draft of Commercial Sales uFGmds Act. The research is undertaken by
methodology of analyzing md‘mnaﬂfﬂ those Thai laws with the UN Convention on
Contracts fof the International Sales af Goods, Unidroit Principle of International
Commercial Conlracts, the Uniform Eu:r&:amial Code, and the Commercial Code of

=

Japan.

The research found Ihahhara is m‘ag.:tlml provision of trade usages under
the Civil and {:mmamiull Code. Trade mﬁm@n be used as an intention of the
parties and o mterpret the contracts. I-!rmm using of rade usages as local
usages to fill the gap uf Iaw may not cover EI khd uf trade usages. These problems
lead 10 the resolution that the explicit provision of trade usages is necessary and the
pruvhaim;fmﬂd provides the definition of "Trade Practices”™ arﬂ.“ﬂtmue Usages" in
order to m.alqe the understanding of the parties. Moreover, the parties should be
bound by any trade usages as a part of their contracts.
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FArticla 4.1

(1) A contract shall be interpreted according to the common intention of the
parties. g

(2) I'such an intention ¢annot ba established, the contract shall ba interpreted
according to the meaning that reasonable persons of the same kind as the parties would

give ta it in the same circumslances.
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(1) The statements and nl?r conduct of a pnrty shall be interpreted according
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(2} If the preceding paragraph is not applicable, such statements and other
conduct shall be interpreted according to the meaning that a reasonable person of the
same kind as the party would give (o it in the same circumslances.
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In applying Arlicles 4.1 ﬂ? 4.2, regard shall ba had to all the cimumstannas
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(b) practices which the pariies have established between themselves;
(c) the conduct of the parties subsequent to the conclusion of the contract;
(d) the nature and purpose of the contract;



52

Taumafiawuads mmnssuniaudussssfygrvisnfinruianudilsse gy

L (S &
R34 2RI 4.1 uaz 4.2 tuliisruniangBnssuiada 3amuba

(a) mmnm’]mim:ﬂiwd{mm

(b) ARG IAnssiIn WA,

(c) m:nr:ﬁﬁiﬂﬁimruﬁuiﬂﬂﬁﬁﬂﬁmmﬁiﬁﬁ

(d) fnwouzuazdngursaidndigon

(e) n':-muu1um’lﬂiﬂhmwm:ﬁuuﬁﬂum«nwﬁﬂﬁtﬁmi‘m

(f Mﬁmﬁﬁwmtﬁ \

]

'I.umnqmﬁmﬂﬂﬁmmqﬁuru*uﬁa‘mamiﬂh“ﬁrurq-lum:u HIAT 4.1 o
42 ildsaaan nmqi mﬁa-]nmmiﬁ FangAnasadmnsfiesy Ny et 43 du
L{Iumuqﬁqﬁmnnﬂniwnﬂﬁfmnmmﬂ}snwlumrim"ml.muu Alkdimaniz 6
nsciffwuall WoRngafi wiivuality mnﬂ-ﬂman A sndifanesdluamdiniud
wwrifinwinddyanifiedes ﬁim-.:#uﬁi’ﬁﬁfmmﬂiﬁnugu:L{Iumrﬁ'ﬂﬂ szl
dmu (a)-c) Lﬂumw{ﬁﬁuﬂmﬁ:ﬂﬁqﬁiﬁq FadumsHnguienify o (-0
dungRnsciiie nun&i.ﬂur_injr_:i'ﬂﬂﬁ 2224

Fathersninassnidietusnedfyqn®

fyrdradounisdesswing A Jaduindouses B Fadudindu sy
“wilaBensrazihlezana 200 wil luszudiananasen 8 WWiusesdu A danizdovus
duaumbeeldeduiumand duivsfumaes i adwsdinie uasudein A B

sufludesdenndrusuninfinmuaBatariaada laversiiduaumiuiung TWuld

(e) the meaning commonly given to terms and expressions in the lrade
concerned,

{f) Usages.

* Official comment on Article 4.3 available from: hitp:/’www.unilex.info [August
2008]

* Ibid.
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* Article 1.9

(1) The parties are bound by.any usage to.which they have agreed and by any.
practices which they have esfab{fﬁhpd.hgbneﬁh jherrmeluaﬁ.

(2) The parlies are bound by a usage that is widely known lo and regularly
observed in international trade by paries in the particular frade concermed except

where the application of such usage would be unreasonable.
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* (a) A “course.of performange® is a sequence. of conduct betwean tha. parties
to a particular transaction that exists if. (1) the agreementLof the parties with respact 1o
the transaction involves repealed occasions for performance by a party; and (2) the
other party, with knowledge of the nature of the performance and opportunity for

objection to it, accepls the performance or acquiesces in it without objection.
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Course of Dealing nqﬂﬁnﬁmm.tﬁ’mﬁimqﬁumn nmmn'uﬁ"\ﬂ’unﬁ'mmmnﬂﬁmam
Tugsnssupfiniuludasdennis Uce mm‘!ﬁ’" 81 Lﬂumﬂﬁmmumunmm*m‘lﬁ
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“ Frederick H. Miller, Amelia H. Boss, The ABCs of the UCC : (Revised) Article
1 Geteral Provisions, (Amefican Bar Agsotiation, 2002) pi70;

o {b) A "courge of dealing” is a sequence of conduct conceming previous
transactions betwean the parties to a particular transaction that is fairly to be regarded
as eslablishing a comman basis.of understanding for intatpratjng their expressions and |
other conduct.

* E. Allan Famsworth, Unification Of Sales Law: Usage And Course Of
Degling, available from:
http://tidb. unikoeln.de/php/pub_show_document. php?pubdocid=111900 [August 2008]
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3.1.3 afmlszngintangAn (Usage of Trade)
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(course of dealing) #mﬂmmmamrﬁ'l {Lmara Trade) uuqnmm“mmﬁui'ﬂ
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i i el
Trade) ¥ . -~ =T
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,
[
o
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* () A"usage of trade” is any practice or method of dealing having such
regulanty of obsenvance in a place, vocation, or trade as to justify an expactation that it
will be abserved with respect to the transaction in question; The existence and scope of
sut:ﬁ @ usage must be/proved as facts. Ifitls egtablished that such ausagels
embodied in a trade code or similar record, the interpretation of the record is a question
of law.

A E. Allan Farnswerth,
Dealing, available from: |

hitp:/tidb.unikoein.de/php/pub_show_document.php?pubdocid=111900 [August 2008]
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32  weuwslunaiwunljluRveiddoen (Course of Performance),
FEngnanasredAtyy (course of dealing), TmlseandinianisAa
(Usage of Trade) a1y

1.t Wluns@radennssifiegudn willidundifesianiszyniu
uslwindaRe aftmlsndnanisd (Usage of Trade) Annsodamnlilunisga
deainadyg 1k ulﬂﬂhmmﬁnmuhm:gnﬂuiwﬂmﬂﬁ

™ The American Law Institule, Restatement of the Law, Second, Contracts,
Available from hitp:/Awww.lexisnexis.com [Apnl 2009]
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2 msuanaganimodaudaresddooyt (Express  tarm) wunlfjiRvesdfoon
(Course of Performance) T8N sANAITBIARIYOYY (course of dealing) ¥ TFAUTZMAINIA
1A (Usage of Trade) AesRntulinthumauasunauazsesndeslefuuasiu ud
win nsuamsenisudaudsrenfyn (Expessiteqn) winlfiRregdyoyn (Course of
Performance) JEn11AnadaBIARnya (course'oiisaling) anfauUrsivdintanisAn (Usage
of Trade) Tudmudad sulinern asiidn Aulun riian WA A +fi e sxdpada iy
fanmuslaodaudalufiaonet (express termspmanlis Wilduwrdfji@nianasén
(Course of Performance)BEnagAatliunitmiinisda (Course of Dealing) uszstrudiuy
Ufjidnnanisd [Usagpu’l Teada) #as '1?1'1|J

1. 'I.uL‘r"a;_gmrﬁq«ﬁmwﬁa;juﬁ-i“mﬁmﬁ:ﬁmqm-rﬁw (Usage of Trade)
awiu ucc WHugﬁgu@ﬂ;ﬁgu’i‘n‘qnmﬁaﬂunnmnmaﬂﬂimﬂmnrﬁmquﬁ
(Usage of Trgp:ﬁ] 'Lﬁﬂﬁuﬂwqimhéjg Aalamiinly Adquoyrdaulugjsstimmeiy
Quduﬂwimﬁﬁmqﬁ%&m wis Aniufififinns s Fmssmdnientsdn (Usage  of
Trade) ur'umﬁqqﬁ hﬁnﬁﬁqiﬁﬁdﬁmﬁnﬂﬁﬁ AR W Aueg iU a0 avin
“mmrﬁwm mATEIN uactmﬂﬂqfﬁmnﬂ s lunsingensssiduton
pinli J [ adnd ey

Fufuredfdunlmlunsi u*ﬁﬁ;ﬁ-l'i};ﬂiﬁﬂn1ﬂa Auses UCC Failmanu
ﬂuﬂuﬁumunﬁaunmﬂ‘lm#um#?nﬁum{ﬁmamfh {Usage of Trade) uaz#ind
ﬂi’um‘lmﬁgﬁdamm‘lﬁ Faigm tfm-l'1nnﬂuuw‘lﬁﬂﬂmulgnmnﬂqﬁﬂr:mmma
n11A1 (Usage of Trade) 1iRsudnaduan Huihaammmmmg“mmiuuﬁm vl
nnﬂmmluﬂamqﬂ‘ruru*n..m usfudritalsswdinaanisda (Usage of Trade) Lild
finadvulfidusrednealfine st aiandy thsabnguanuldnmualidaeuudadoul
winn efus s LA E LAy AnendEnsusid HSuNWuARyYEYA ushaanil uce
gafanualinisidsdetdludernauazeimlssindinienisda (Usage of Trade)
'Luma#numn_nuun Fafinriuda #ﬂumﬂﬁﬁi (Course afDealing) Was STAUTZMEN2
nsA7 (Usage ‘of Trage) li"laﬂ"iLﬂuﬂ1mi!‘i'aﬂ4ﬁ'uru1Huﬁmﬂﬂnl,nmﬂ:ﬂ'umuinuﬂ'
#nur usfnomdniuddandngudalisummauns UCE Aivuntifeudiitanseen
Irdaudimuanuunlji@nianisén (Course of Dealing) wasa ?mlszmdinianisda
(Usage of Trade)
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wiin CISG sefqafRndninauufessTalrsmdnanid (Trade Usages)
FrufisuAnfuendrsaanty widewmiangmneAlasuaduafaiy uss1iaAuiuey
Fallumianasfnsswinalrane daid rinﬁﬂi'fﬁﬂm:rﬁﬂ rewinatssm e and niRna il
sxhsigniuiusTmlssndnianizinsd o s s assmsndiulietadmdeinee
Lidsiadrzndivianazdnn Wiudoy o iﬂ;ﬁﬁ‘hﬁw AfiTaanludoyoiudiio
sthniaRinati AU WuRuaduiy yaFtluUce

4 maharimlssmdniemsaaadlelnelszanang wanawdsgqgu
(Commereial code of Japan) IJ.
:.,uunﬂymmﬂﬂmmruﬂuuuimuunnﬂumﬂmmuwnmnnﬂumuum
CUREL CICTT le‘l]r-u'mngﬂmummﬁﬁﬂmm"i‘lﬁuﬁm:mmammw Fatlssana
nﬂumummwuuﬂurutumﬁnlnmﬂuﬂuamﬂmﬂ::mmwumiﬁm'l*inu'qmnumq
wiiad (an 37887 1 gﬁqﬂﬁman‘qﬁ‘nwmt‘ﬂiumﬂu orandnliail

Rih| :um;ﬂn‘ﬁ mr’-’uﬁs’ntmmiﬁ?ﬁjﬁ damanlifundggAludszuas
ngwu Tilisssnfuldls 'Lt'imrtgnmnﬂhﬁﬁmﬂihqnﬁrﬁw (Commercial customary

Law) 37\d un'ﬁﬁmnhunﬂumuﬁm1wﬁmmﬁmmmluﬂr.mnn._']ummmqmﬂm
4 : .

vmuwturﬁ'mmﬂ 1 dszsannguaiawadied mﬂu‘lﬁﬂﬂum:umrﬁim
ddulunmnlfltingwne nufidaAudsil

1 ssanangwiomacdied i

2. nwinusiERLrsindnianiA (Commercial customary Law)

I ETL LR TS

" Article 2.This.code.shall apply. 1o -z:mnmnl‘ét iransaclion.efiected by public
juristic person, excepl otherwise provide for by any law or ordinance.

" Adticle 1 As to a commercial matter, The commercial customary law shall
apply if there are no provisions in this Code; and the civil code shall apply, If there no

Such law.
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adld Tandutisfisawisnguaipfisures” -‘i#mﬁﬁ_ﬁiuﬁ’nmmiﬁnﬁmﬁum:mn

Hﬂ“u"l!.l uﬁqun:mrﬁ'lﬁmm 4 b

vansinduliitlrsaudRpnua towis wans 92°  AldbgRnes-Falsznd

(Custom) 1 TutioygaRananuflined |

Tunsdiifis Tl smiiuas s iiassm duumnsnean numtly :u"iuﬁqnﬂumu{a
Lifadenruasudouien Iﬁqﬁ:mﬂnuya-ﬁ»ji’mrmi'mnuﬁ;ﬁ:ﬁh?nﬂt::mﬂ
(Custom) iduitiill unsiiesimszond (Custom) Dundn

2 #
& o

o
sy - R oo o
nuniinyoiRsena s mmmmnu%mﬂlumﬂ'lﬂgumu'l’imu
F d A4

il

1. aTFasEoned (Custom) =

2 lsmanangwaiouna ey ol

ﬁi%"iﬁﬂmnu'i (Custom) mm]r:mnrrguu'mnﬂa&uumﬁ';ﬂnqﬁnﬂr:mrﬁ
nun A1 (Commercial customary Law) Tausifeszindl (Custom) mruvszuasnguang
WA welesinssndialURlA U fraTaosrsuisldsndunamn Tay

aiimilrzndl (Custom) i slldadmlszndinianasdia (Commercial custontary Law) WA

™ Hiroshi Oda, Sian Stickings, Basic Japanese Laws. (oxford University Press,
1997) p. 22.

‘Aﬂﬂle 92 (Civil Coda of Japan) Il, in cases wherg theré is a custom which
differs from any provisions of laws or ordinances which are nol concermed with
publicpolicy, It is to be considered that the parlies lo a juristic act have intended to

conform to such custom, that custom shall pravail.
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siimUszmdinianatdn Commercial  customary  Law) unintisensteldduilusaiia

Uszinetd (Custom)

Wamm 1 s “ oW ? ln'l.'.'li‘l-:ﬁ-w\'!nﬂﬂminu
neRa {Cnmmerc.kal Customary. Law) 'tun: T PRuangusY uA R 92
uﬂaﬂrmmguu i ATy ' ] nsineeenly ndvade lu

nsFuldn ﬂ':ucu"ﬁuﬁqnﬂwuw

uRzSIIAUTEING ’1/ 'j ‘}R \E‘ mﬁmm} Susnld

ﬂUEl’JVIEWI‘a’WEJ’]ﬂ‘J
Qﬁ’lﬁ‘ﬂﬂ‘imﬂﬁﬂmﬂﬁﬂ

™ Meryll Dean, Japanese Legal System, Edition 2, (Routledge, 2002) p. 134.
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' CISGArticle 1 (1) This Gonvention applies tocontracts'of sale of goods
betwaen parties whose places of business are in differant Stales

? CISG Article 2 This Convention does not apply o sales:
(a) of goods bought for personal, family or househaold use, unless the saller,.at any time
before oral the conclusion.of the contract, neither knew nof ought to'have known that
the goods were bought for any such use;

* Unidroit Preamble {Purpose of the Principles)

These Principles set forth general rules for international commercial contracis.
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* CISG Article 9(1) The paries are bound by any usages to which they have
agreed and by any practices which they have established between themselives.

(2) The parties are considered, unless othenvise.agreed, tohaveamplied made
applicable 1o their contract.or its formalion a usage of which the parties knew orought to
have known and which in international trade is widely known lo, and regularly observed

by, parties to contracts of the type involved in the particular trade concerned.
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*CISG Article 8 (1) For the purpose of this Convention statements made by
and other conduct of a party are to be interpreted according to his intent where the
party knew or could have been unaware what his intent was.
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EZ{lj,Mh& preceding paragraph is not applicable, Mm‘ude by and
other conduct of & party are to be interpreted according fo the und;rstanding that a
reasonable person of the same kind as the other party would have Had in the same

circumstances.

{3) In determining the intent of i@ party or the understanding a reasonable
person would have had, due consideralion is t& be given to all relevant circumstances of
the case including the negotiations /any practices which lhe parties have established
between ihemselves, usages and any subsequent conduct of the parties.

.'GLGUT case No. 240 (Oberster Gerichshof Austria 15 October 1998)
"Unidroit Article 1.9 The parlies are bound by any usage lo which they have
agreed and by any praclices which they have eslablished between themselves,
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{2) The parties m"bmnd by a usaﬁ 111#!3 widely known to and regularly
observed i _&namatiunal trade by parlies in the pariicular trade concerned except

where the application of such a usage would be unreasonable.

¥ Article 4.3

In applying Articles 4.1 and 4.2, regard shall be had to all the circumstances,
including

(a) préliminany negotiations between the parties;

(b) practices which the pariies have established beiween themselves;

-

(c} the conduct ol the. aarﬁés subsequent ta the conclusion.of the.contract.

{d] the nature anmpl.ﬁ'pau ol.the contract;

{e) the meaning commonly given to lerms and expressions in the trade
concemed;

() usages.
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of law,
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embodied in a trade code or similar record. the interpretation of the record is a question
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Article 1

{1} This Convention E .’* :

of business are in dilferent State:

parties whose places

{a) when the St

{b) when the rules gf
Contracting Siale.

{2) The fact hal the pafties
mmm — f N Iggomay i!!- ' i-r. 10 | € parties at HII‘I} bﬂ!ﬂlﬂﬂﬂl

(3) Neither the n; pa ial character of the
parties or of the contract is u;. ....... P — ration in determining the application
of this Convention.

Article 2

X

S,

h}mmWWMMIqum.MMW at any time

that

(b)
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"Text of Instrument of CISG, available from : http://www.unilex.info [ August
2008].
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(c) on execution or otherwise oy authonty of law;

(d) of stocks, shares, invesiment secur ies, negoliable instruments or money;

() of electncity. - ——

Article 3

(1) Contracts for the
substantial part of (g
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obligations of theparty who goods consis ' e supply of labour or other
Article 4

This Convention govems only the formation of act of sale and the rights and

act, In particular, except
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Aricle §

The parties may exclude Ihe appiicam of |

i3 Convention or, subject to article 12,

W

(1) In the interpretation of this Convention, rega :.-;T 0 its international
character and to the need :
good faith in ink

derogate from or vary the aﬂect

Article 7
ion and the observance of

S 7 1 (554 O e
21 58 AN

ire not expressly
s on which it is
based or, in e absegte q applicable by

wirjue of ihe rules of p

Article 8
(1) For the purposes of this Gaavention statements made by and other conduct of a
pary are to be interpreted -'s!.,tj- o his intentwhere the other party knew or could

(2) If the -:’; ing paragraph 1s not appicable, s ""-- fid other conduct
ofaparty s
of the same ki : 35

onable person

the other party would have had in the same E

m}lnmmwmﬂmmmmmammmm

case

themselves, usages and any subsequent conduct of the parti

oA VeI I BN 113N818 Y

(1) The parties are bound by any usage to which they have agreed and by any practices
which they have eslablished between themselves.
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(2} Tne parties are considered. unless olherwise agreed, to have impliedly made
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UNIDROIT

Preamble

(Purpase of the Principles)

Article 1.5

(2) The partes are bound by 2 usage that is widely knownfo and reguiarly observed

ARIANNIEN URINEA L

? Text of Instrument of Unidroit Principles of International commercial contracls,
available from : hitp:/www.unilex.info [August 2008].
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intermational trade by parties in the paricular trade concernad excepl where the
application of such a usage would be unreasonable.

Article 4.1

{Intention of the parties)
(1) A contract shall be interpreted
(2) If such an intentio
according lo the

give to it in the same

22 interpreled
as the parties would

Article 4.2
(Interpretation of statémeg
(1) The statem cording to that
sware of thal intention.
5 and other conduct

e son of the same Kind

party's intention if {
(2) If the prece

shall be interpreted |
as the other party wo id give

Article 4,3
(Relevant circumstan _ e '
ln m ; I;J Y I‘ B e LE L= 7_____(,_7__?:,‘1 ?,a— " mm

(a) preliminar
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(a) A c:oursanfpaﬂmna SE - gncett segn the paries 1o a
| ‘M

particular transaction (hal.ex g reamc ries with respect to
the other party, with kng ind opportunity

for abjection loil, 2 S in it without objection.

(b) A course of de
transactions bety

fﬂg‘ﬂfdﬂﬂ a5 esls _=-;. J a ¥ il I'i' arslanding ) | ,‘ " Ilﬂﬂ. their
expressions and othar cond (- f \
(c) A *usage of trade” | ractice or mel d of dealing hawing s

of observance in a
be observed with respe

pectation that it will
. Bxistence and scope
.._'. at such a usage is
hmullrmrmdisa

of such a usage must be
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question th
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trade in he

a are or
should be i5 relevant in ascertaining the meaning of the
may mﬂml‘m to specific terms of'the agreement, and may
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be so utilized as to that pant of the peérformance.
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* Text of Uniform Commercial Code, available from:
hitp:/fwww. law.comell.edu/ucc/uce. table.htmi [August 2008].
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{e) Except as otherwise provided in subsection (f), the express lerms of an
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usage of trade must be construec
other, If such a constructio

" ' wff/f

performance prevails o) ,:fm g and | L3 and (3) course
of dealing prevails over usage'o frade. =

(f) Subject to Secil ‘v \b"

- . ///| hm\w

il "7 ,1 TR A, .
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Commercial Code of Japan'

Article 1

As to a commercial matter, The commercial customary 1a
provisions in this Code; and the eivil code shall ar

Article 92

If, in cases Ny @rov laws or
ardinances that the
pariies to a juristic 1”‘ that custom shall
prevail

1 ~
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code of Japan, 6" ed., (Tokyo : Eibun-Horei-Sha,1967), p. 2.
*Loenholm,Ludwig Hermann, The civil code of Japan, (Tokyo : Maruya, 1906),
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