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ABSTRACT

Whether a contract could be terminated impliedly is a problem in Thai
law. According to a comparative study of Thai, German and English law in this thesis,
it can be confirmed that termination is remedy for breach of contract and generally
effected by a declaration of will of aggrieved party unilaterally. Once the contract is
terminated, the parties may refuse any further of the performance and claim any
performance back that may already have been rendered according to the rule of
restitution.

This thesis discovers that a reciprocal implied termination of contract could
be made on an exchange of declaration an offer and acceptance of the parties. Offers
are an intention to enter into a contract and must be precise and complete as to the
essential element of the proposed contract. An offer to terminate a contract must be
made expressly, not impliedly, and communicated to the offeree. The offer to
terminate a contract is an intention to enter into a transaction, termination agreement,
that directly transfers and immediately affecting property rights in order to extinguish
a contract absolutely, it’s required that the parties exhaustively determine the object
of the agreement at the time of contracting. The requirement of specificity and
completeness are applied much more strictly where making the offer to terminate a
contract. The content of offer to terminate a contract are concerned about to

extinguish contractual obligations but no necessary to make any further of restitution.
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An acceptance must be in response to an offer made by the offeror and
communicated to the offeror, however the notification of the acceptance can be
waived under the law. In case of the question of the discord of offer and acceptance
is over essential terms of contract, generally speaking there is no contract. The
prevailing opinion seeks to limit this rule by emphasizing that one must search for true
intention of the parties taking into account the type of contract they concluded. On
the other hand, there are no contracts concluded by the disagreement but each of
parties believed that the contract have been concluded. It left to the judge to search
for presumed intention of the parties, by taking into account all surrounding
circumstances such as received performances and interests are returned in order to
restore the position of the parties before performance has begun. The returning of
performances has been indicated they have mutual intention to terminate a contract
absolutely and implied termination of contract might be occurred.

Thai law does not make a clear distinction between the consequence of
termination of an instantaneous contract and a continuing contract. When terminating
the contract impliedly the parties do not usually agree upon the consequence of
termination. This can be solved by analogy to the implied termination of continuing

contract.

Keywords: implied termination of contract, implied termination agreement, offer to

terminate a contract
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<9
(%

IN59396 TITWAVDIAANT (senatusconsulla) wazdaideurestindfimansyanaiadn
$raunndaunsadmsuldenuaraeasiiaundatu uaznguuielual (us novur)
UsznaunienszswUyaid (constitutiones) finsnssananenszesdastuiusvuunn’
LLazéﬁsamuﬂmeaﬁmmiaﬁ'mmﬁﬁﬁzyqaqmuﬁqm@mhﬁuﬁiw “quod principi placuit
legis habet vigorem” winededeiidnsnssavtudeuinalddeiuifunsysedayda was

wszs1vUygRvdinateguuuy 8179 wizs1uleans (edicta) Faluulourandnsnssaly

U339 955Alsiunasnsss1ydngs (mandata) Badumdmiauimsidaeginsunis

Y

wady dusunsesielyaadiunguuistonsulaun wizs1vngein (decreta) umn

'
aada

finnwivesinInsshniinszsvidduaiuazidunseasinguuneduluiiies wszsuineu)

(rescripta) Wuisesidnsnssanszsamuneuiynivisendsyarairduanswazfodu

aaay =]

n1smruaLA RN INYIvesAIalluafiddaasmsimuiine fninazudaziladunis
indunfiiosaniiladnislaaiudeiiaaseinin® nsesreimavineliintdymilufiey
A < a o Y v 1 4 [ (% ) 1 v

Wasnidunsneulguianizisesinliinligenadesiundnnguuisnaliudnduiing
LYY < a gj Y= [ % 1 < o v Y = Y =
aruilunguunedniliivuiinliegraduszsuuinlisesszautgymilunisfinyiwazidnis

nMUERINgs” nasunsazansnguanelanasidulszuranguunstenyulsdu (Corpus

v
¢ o A

® Usgau lawany, nannguanelsiudesdy, Auiase 4 1AsIN156191 A
UAAENS UNNINIRESITUANENS, 2555) UW. 51-52.
19, . 32-34.

5 1ga N, U. 52.
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Juris Civilis) vesdnsnssadaiiisudisszneusmeaunialaun Aansn (Codex) WWulszana
WIzI19UYYAVDIINTNIIANIMAY (constitutiones) N1ATIEDY (Institutiones) AN
o 49{'/ % . v aa s t:l' < (% 1 . <
AN NUBLUDIAUTOY Gaius UNUAAIEATYANDI Laznianduluuneange (Digest) LUu
& Y a ¢ v aa s Aad o & o g &
nsasuANLiukardaIsaingunevestinifmanseanadvetdeadudnuiunadu 50
@ §3n71 1 1w 3 9u19n9e1leuves Ulpaianus d@uiiin@sunain Paul waz Papinian
waryanadu’ N13t1szazaInguNevesinInsshdandeudolduazniuiounessning
C% . . [ [ a U [ [~ 1 a
nguuelsduganes (classical period) Audnglssalsdunsiusanlaluegnaf was
Useiimansnguunelsduludiadinusniiegegadaiiosaunseianensuaunuiluiagn
YUFN (Turks) 118AATBITIIUATARANTIY 1453 wazwmanisalaFaduinlingvunelsdu
I A Qy I~ I a 1 aa Y
wiugniudeuluautaziollunisUnandndinusnvasngunelsduy
| Aa A v a Y o S A & X = o
PIFInNaoweIngnunelsiiususudnasulainissollunsfinwinguunalsiv
TuganuyAausIne1n1s (Renaissance) wazanumaualun1sAnwinguuielsiunduila
WWaduluAuwaufiefnmeiduvesdnsssalsdung Tueonuanauiinduluusnufennnoidu

v A

In3sshlstiungunnflefinnsAunuiudiuvesunange (Digest) suiludruddganlu

o

€

Ussnangrangentuesinsnssatandeulunoutasvesndaianisswd 11° uasduusnves
nssefungunelatuiineglurdinniswiniulnefusnarsiidesiuTaga)r (Bologna)
nauilovesdnd lnegiawsnvesnisAnwinguanelsiuusinigAnwinguunelsdulald
Wn1svereaUlagazdea likAUsEIIaN) MUNLeNYUYRIININIIATARLTEY N15VE8AIY

nszyilagldeutaAuunInTeninaussianselsulinveunseavlauymunenagesune

1%

ANUVINENALAY YT0InANUTALES vTelRuleIANANTLS aiTuudanLNINTULTUGN

enIA1a5une (gloss) wazimagAnuvinguuielsduniuuuiniunaidugniening

Y

'
a

8350751 (glossators) eunmsAnwinguunelsiusugnlviauaulaludnuvaugnisteiuly

lunrauUakagnienisamaiedlUldundaymnintulugaaivuiniu mengaangin

9 9

Bn1sedurevIeveneaudsliissnednsds lUuaznelifinnisininyiansainguinalsdu
1 [ 1% ! a [ < aa a 1 ' [ i3
agralussuukagniteunendndulidnsduisnisinnunsuuiaseasanaslaning was
a aa =

Wnsuenueziieusuldngmnenuanudnduaniznsd BnsAnwiguilvinliaunsan

ngunggalusaluldivanmdsauadeganarddailueged waznguuanamanillign

S 1Waa 9, W. 44.
T iWae N, W. 57

& 199, U. 65.
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| a

Senindudiningiaisal (commentators) wiefasureladunia (post-glossators) 1191

nnuueinaINNITINIngITalfena ndunguuielsiuieaiiesamdunisfine

[

nuinelsiiunliaudfydef1asuie (gloss) 11NNI1AURATUNYNUIEVRITNINTIATAR
I 9 1 1% d" v = LY ! d’lJ d‘
Wew’ waglurisaneanuauilunsnwinguunelsduunsnszaglunateiufiauens
nanladmiglsuiissuunguunesiuiu (ius commune) uagidAgyvesnguunglsiunsass
FrTIndinaadlanseuaqulufianguuneuyuusssgng vaneenyuwiniu®
YINAATAAAAITIEN 18 N155ULINY UL STUAATURE1ILNINAEH Y
nIzUIUNIsInTUsTIIanguinsadelnldUssananguuneivaesglausenialgiinany
Wuduvesnguuislsiuuindesdisiu dedulugisnaidenanguuielsduddlady
1o a ' ! A [ & |
wiasunlaenssvengrunedndeluuiaauniseglugiusnidusingiuuradssaiangvang
Wiy wazlugisaifuunfnvesdinnguunesssuid (Natural Law School) lasuaau
Hougejaurasanugeniingrunelsdugnaelaslinsdoasdelag uanaindnnguing
5ITUMIATDIMNYMUNELSTULNANINIENYMUIBUIUIYIE (jus getium) WasNVUILTITUYA

(ius naturale) ewangagvanunsavensuliidosniuiraisiumsnaromyuduaziinnis

1 1% v a

duatulivdndsiilsivanasenluainnguune meweiaaunisaliiyazaiavanifnans

q

niiauaenndosseaiuludunnagentlugnisdninyssananiluaiednueldnes dmsu

Uszaangunendifglurimaninangeulann Uszuianguuiawns (Civil Code) 983

o

Uszinensaaandnindulula.a. 1804 lnun1snanauvosvosnszianulutdasu (Napoleon

o A

Bonaparte) kagn1sinviuszuianguunsuninsueaaiadumgnisalddgianasandsly
UsziRmansnguung esangaudandanudanunaznsslunsanvesundeygfauriila

wanpUszinalainlUldvioldusunuuauunsvaaiignadunis't wu 8md Spuqeideinves

ansgosni sgatiunUssinanauun [Wudu egilsifvssmaeesuilavsznmaldUszuna
novaewNaLeasiu (Burgerliches Gesetzbuch) waUa.a. 1900 wii1azdnindssAaAoy
nilasegUusinuartiduduiiionindnnavesdinuseifmansnguuie (Historical
School of Law) lnsngui@nwinguaneniuuwuinisdtinysyifmaningmunelaisenauies
| [ V=2 [ 1 v a a . o 1 ¢ P = o 4 A

IlugAnuiundngevesdadilluy (Pandectist) A1 ‘pandects’ douvanefianiladeniiy

ynasligelldeanuningisunAnge (Digest) 317U 50 LauvesUszaIangmaneionyulsiy

1999, U. 65-67
0999, W, 17.

Y989, W. 78-79.
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a A 1 A o

Y83ININIIATaRtlou nanfedtnyseiReaningrunessfnuinguanglsiuliaziden

Y a

andagandinninifmansganaisuazddnnguuiesssuyamglii wagkainuainnisun

Y

Uszananguinevesdnnssadanleuundnwinddnaseinlilssinanguinewesiuiissuy

FLLUYULLATUAIUALLBYNANDY

2.2.1 Waun1svaInsiandaysyn lunguanalsdu

A a wa s I va a P a o

Wenasanlunalseifmansiiulainnslednsvewdmillunisueniandoyn
nsafgnuiliiaauda (right of the creditor to rescind the contract) daudaugaiung
wianwesnguuelsdiu (contrary to an “iron rule” of Roman law)®® wagiliesainuanily
d' [ Ya a a [ Y] aa o a [ g./l 0 13 Ao Y
Wnerfunsidansidndyarnilulunsdinddyayiedygrulineduniuilungvunelsdiu
(general right of rescission in case of breach of contract was never recognized in Roman
law)** i ugutuiiosnnnguunedyglsiulilasuduanudnnguuneinluiiie
Fyauaisuannsimuveslonmady gy lstulanizisosniuidsuanountsuseanaly

T Y a

nouuedvasslizniawnu (The Twelve Tables) meingiydlsduialifidaninuaanig

=

é’fyﬁyjmLﬂu%’amﬂaﬁz‘mfﬂmmﬂaé’jqLwiaaqc'hae?fqdaiﬁt,ﬁwﬁﬁauq@mmmdﬂumw%’wéﬁu
wsignuAuwUIARgULUUTEY (formalismo) TiAssn3nuazn1snseimesyarailysralumi
nprinedududesnszvieuguuuuriesmsiinguanelssusesiuiilioilnanmungmane'®
2.2.1.1 WAININITVRNTTUUNYUUNEH U asaNINAR YU L5
A1 ‘obligare’ Wlurn3urasRununeds ‘yn, da, 99, Wy’ wasdl

AUNUNIATINUAIIN “to bind” Fudurinisn1widengy dmiuaiin ‘oblisatio” §l

a Y a

AU TINAWIENBLA NT NV E0E 18N 8lAANNFUNUSAUNY MUY LaZDI1INA
1991 ‘obligation” AemnunuALNMITeY (bond of law) AsnadednsnssAdamileuilan
nanin ‘obligatio est iuris vinculum” visnefianilAsANUEATUIUNY MESUTWIINN

A v oay ° & ' | . . . .
LIUNUTIADITITENUUNBYNANUNYUUNBUAIUTEINFAYB ST (the obligation is a legal tie

12 119979, W. 79-80.

13 Fritz Schulz, Classical Roman Law, (Oxford: Clarendon, 1951) p. 532, 14
fi9lu Reinhard Zimmermann, infra note 14, pp. 716, 800-801.

 Reinhard Zimmermann, The Law of Obligations Roman Foundation of

the Civilian Tradition, (Capetown: Juta & Co, 1992) p. 801.

a o v

' avduyinsed Tandwug, 97uas s9va3909 2, u. 171.
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that binds us to render a performance to another person according to our laws) &g
WieRiasanannguanelsduianieiazfunian ‘contrahere’ Fudusindnwilusawefiii
doyeyrtudagtunineda Y liiedy, vausuns, inlilinaunauiey’ (effect, to perpetrate,

to bring oneself) A1 contrahere ALAIAANUIBAIUTDS L09Id YT’ (to make a

contract) wihtuuazanaldiunisvianuduiusegnslanla dmsudiin ‘contractu” gnld

'
L =

Ingtnnguunelsiiuneulatsvesenasisusguasdeuldinaiveulosiud1duy Turiues
WWenfunsla contrahere WU contractu emptionis #uNeRs NSRRGSR Toue
(contract of purchase and sale) sauvsinlulgiuennady i lsiudus NuanaeiuIY
VinefigaAdn ‘contractus” ImAnanumingludiesfsntnngvuienivaiedilansaiuii
¢ 2 13 v Ao [ 1o v a 1 Ql' 1 Y a dyt:’f( J ¥ 16
contract’ Suludennasidavilaeadnyaiduiaiumingnaznelviianiuseninei
YR UYIRAUINTTY Y L sutunsTanuIvesuanaad1emedliens
Annanenguuneuwaznisnszyifiiinualunangunglddesdulumunguunewaidioslsiu
(ius civile) wagnguunelsduaislusudnuuinisnseinmiinanuyniuaungvuielaay
Usslanauanwarn1snseid@elaun Luundesldnsids (gesta per aes et libram) Wy n1g
Tounssuanslunswdduussinntaded@nionids (mancipatio) waghuuftinluaa (in iure
. = Ao I o Y A a | . . I3
cession) @elanwalzlTun15tasineese Lazlhuuntina1nn151Uad1191 (stipulatio) 1Ju
sUsuuAauReUMENIsaNegdatlanluaseie Wy dendsaind “aalin
o & 1 v o ea B LA T a Y Yo @
AduIarIn (niwddu) undulduiali” (spondesne) wardnianauin “dulwAdu
(spondeo)!’ geluagtuenasenguuuuanuduiusiudnuaeildn “dygrdiemsd” uaz
pdnesiuluszuungrnelneuamtunungungneiulfnssudedenvinty widyand
WnaIANTsUaNveslsiulldnwurueIn1slanoUanIl18'® LazA1aAILATIATATDY
Wnsoumeuildnininnisnanmianaiaiantesiinaieusdisrunayinlildfiviifnau

g td

' Alain A. Levasseur, Comparative law of Contracts: cases and material

(Durham: Carolina Acadamic Press, 2008) pp. 3-5.

7 aduyinged Tandwug, 7uas 499a3507 2, u. 184.

Ly

'8 (319979, u. 184-185, uazg AtuYinsal landiiug, Aesuedeviy wuaniudeu

% v

1 wiauA1esursludlruunansgsivinaiinsiededymyinluidusssy w.m.2500 uay

nguanelysiiiented, fuiasan 6 wiludiudia (NJavmumues: Jyasn) 2556, u. 418.

¥ Uszu lauany, 999487 19995507 3, W. 161.
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ﬁzmL'Jawiamﬂgﬂmaisﬁuiéfﬁmmmﬂmméi’fgfyﬂiﬂwawgmwuﬁﬁ
Snuauzenzaunting (function) wazingUsyand (purpose) Funnsnetusenilvesdaa ey
¥0?® Tnesnguaneilosiu (nstitutiones) 994 Gaius THutsszianvemidfiAnain
Foyau1 (obligationes ex contractu) WuAUszLawldun niliAnandyaidedweuning

(obligationes ex re) nliltAnaNdgy19foaUas1an (obligations verbris contractae) il

a

MAnndygnfewinluaisdnvaldnus (obligationes litteris contractae) kagniiliin

Mndyayfanysalfeauduees (obligationes consensu contractae) Uusi ety

'
o o 1 v A

M swussenuItuidunisinaisuneundsiiluluanunisesndseniauleuie (edicta)

o

Yo4lnsnes (practor) uarA3daoedda (curule aediles) lunmsuseiRmansivintu? geade

¥ U

o a a . (% a . U aa I3 o
InNINTIABULATEY (Hedrian) taneunanelvgidueiua Julainus) dniifeansaudiAgy

>

dvanazuTINUssnAulsunefidfey (Edictum Perpetuum) WieUsemeldlimduonam

[ 1Y

AMENds? uazimnvannguunedyailsiusuduainenmedyyi lugnannguanedialuin

LAg7)

(%
1% [y 1 &Y 1

medyayndudagiuiy meddannnainanulimuizauvsenisiedssdnsnmeeadu

ALY

dygrunnidan (stipulatio) ‘1’7imi'qﬂ%’ﬂiuaﬁaiiﬁuqﬂI‘UiWmﬁlﬂmﬁmauaummmﬁwL"fJu‘vm
wiswghakavdsanlssiulugrmaala Lwié’ﬂwmzL@'usumLaﬂmﬂé’gyiyﬂiﬁwmﬂwm%ﬁmﬁuﬁw
slﬁiﬂNa%"mﬁuug']wuaﬁzgzgﬂsﬁuiéfﬁwm%ulmsﬂ,u'ﬁi"]Lﬂuawﬁi’aLmdqé’méq’LmLawﬁsqagﬂé’
s luenmaldindiauuuula®
ﬁ;m'%'mﬁuﬂuml,aﬂmﬂé’ﬁymﬂiﬁuﬁmmﬁmmmizm‘wﬁé}’aqL‘Ua'qmm
(verbis) laadgyayrurnilanveslsdiunie ‘stipulatio’ Armdndaunidaainaidndaiuiu
(oath) v¥on1siduassammi (libation) wagiinisthanlddusneugangmuneauaedss
suduedosvsihngulsnsensunsidennasiniuamenentunazseslildivinfis iy
mmmwmegﬁw,azé’mﬂunmifu mwmm'm%’mL‘%@ﬂgﬂLLUW@Qé’@@gwmﬂLﬂdﬂiﬁuﬁﬂﬁ
msﬁ’qé’umuLﬁawwaﬁ’ﬁy@wﬂaugﬂiﬁaﬁaLawwsLwiffaaﬁwﬁiﬁlﬁwhﬁ?uLLazﬁmaﬁ’aﬁUImﬂlaj

Ailaingesmnlaliaziindulasgnnadeaanievuy vieninanANud1AyEn Tunanduiu

20 Alan Watson, “The Evolution of Law: The Roman System of Contract,”

Law and History Review, Vol. 2, No. 1, p.4 (Spring, 1984)

% Barry Nicholas, An_Introduction to Roman Law, (London: Oxford

University Press, 1962) p.165, 81afialu Useas lauang, 899443 13993597 3, W.161
22 Uszu Tawnny, 979uA9 19995597 3, 1. 16

# Alan Watson, supra note 20, p. 2.
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mnnsvitennasniafilauifnususuuiiesensadeuldnelminansminnnudya
a9 wazAnsaimdsyselovidlifinadaugdeladneae®

[ Aa o [y

dyaussnniifesdaouning (re) derludygyiddnvusyninegiv

] U

{ 1 o =

fa Y | = 197y v a A a a Y]
NINYAU LUDA mﬁyﬂmwmimumw&Jmﬁuaa‘maLaumﬁmﬂaﬂmﬂlﬂmwwaamamu

o I

wunsndieiliasannisiasunsnddeunalvianil Jagdueiaienaiumniu

o Cs

anwaUrUIMINSNY (real debt)? wasdygrinesdsusunsndioludygidieifen

e

)% &yeyrdulrduuanlsdu (loan for consumption) 38 ‘muntuum’

(unilateral contract
Judgyandesdaounindiniunfigavedlsdu Weiarsananindiauvesiugadny
wnwasnssulsdudladnnisuuiuudaiusiivdosdefudliofunedugalaglidniudes
o o v A v a ' a A oA v oA o w a
Invidennasidaautazinnulumanzadlunisdasssuiiouazvslmiouyindannasvgu
a U fa A & a9 ~ v v fda 1w ) | P A oy
gunsnddundunenislunaniaedianuduiusnaseiu Lunanmsgumandydnses
dennasiilumansiielvdniauiasesaneuwnunaznends dugrduldduliedsdy
auUn@daludndudesindennasiiegluuuinseasa waznisiesndnudygyiduly
adudaslsituderulaanizdutuvindurilosanniaugaulidnianalssleviiuiiion?’
a d‘ | = CY) 3 Y & 1 v d" v
winAnzasruliinzanlunedasssuveslsiiuuulnngviiusesseslaanisesnisnu

Adelun1eAasssu (moral impossibility) auUszaIangvangunessuaa uns1 13487 9

* Ibid., p. 4.

% Usyyu lauany, 8794a9 1F905507 3, U. 160

% (719679, U. 163.

I Alan Watson, supra note 20, pp. 5-6

8 French Civil Code Article 1348

“The above rules are also subject to exceptions where the obligation arises
from a quasi-contract, an intentional or unintentional wrong, or where one of the
parties either did not have the material or moral possibility to procure a written proof
of a legal transaction, or has lost the instrument which served him as written proof in
consequence of a fortuitous event or of force majeure.

They are also subject to exceptions where a party or a depositary has not
kept the original instrument and presents a copy which is a reproduction that is not
only faithful but also enduring. Is deemed enduring an indelible reproduction of the

original which involves a non-reversible alteration of the medium.”
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'
=

dyrdenilseglugiusliensveludndrednvidyynluarednwaldnuslailiessin
ity

iANudNRUSRlEYU1UTENTT WU Msunnsan wsen3edu (mistress) ¥3oUNNE

eNe D D

530 (physician)”

o Q‘I 4 1 [ 6 a -d! ¥ " [ 6" LY ]
dygyrndesduounsnddnasianilslann dygrdinnindlsdunie

‘deposit’ Faflnruiunnusaiongmneduasdfy Wiuldandedeuves Paul n
dfmanslashulunguunedvasdifivanadn “n1sWosndniu deposit U ngwangduasslfe
gouvsnuliituaoun (double) wiomuisemaulguigveslnsnes (praetor’s edict) gou
Jesulduidants (single)” dlofinnsandesdanadiuldinnisilesafinudygiinning

IsiuddnwuzadeaveliadnwiiasuazlndiAssivuufnnisaziliauinninsesdya on

L2 v

an1siesnffnaIaRnsgiinsenaunindnauladinly (deposited) wintu lngll

s aa

SwinNssenemIngauniing st (hire) nielvduldaes (lent for use) wagen
Wsushnlengrensndnshnlidingenainsaldguuuuilesnd ‘action sacramento in rem’

Junsdiindweddilesionvindvewmuiuanlas (theft) Fulunisisenfunsndendeims

[

a a £ U LV 1o & 4 LY o v 1 &3 =
aztinanNmIY LLazaiylﬁqJﬂN']ﬂ‘Vli‘WEﬁillu?\]\‘lluﬁﬂLUUG]@Q?\]WVHGUE)GWGQQEJ’NLﬂu‘l’l']ﬂﬂ']il,uaﬁﬂ'm
[ ;3 | 1 A A :&I (% ¢ a 4 <@ 1
ﬂ'TiN’]ﬂ‘V]%"WEJ‘UULLG]?WHQVLU’%]’]ﬂﬂ’ﬁL‘?ﬂWﬁ@f—JML‘LlEN’i]’]ﬂ‘Vl‘J‘WEJ‘VlBJWﬂW@QQﬂLﬂU@Q‘U@ﬂ’Nf\]iﬂ’]i

wyudsuiuasuile (out of circulation) Falddsulinuseyamalailienaldasenindiin

o

Iwsnganvauzvaanisdinnsndlilagudeussleviungsurinlunianaduiudusedias

a b4

Usgloyilungrnnindiiosheied meomeidiinddlaeglugiusnassonsadgsudinyi
darunlamidumenisiieUsylevdlunisiSennsndfunenals nnsdeuunuliona

JuldldngrnnindasneuunuanufvesdsulindensisenlgsudnUsenamudnantiy

Y

AviifosAunsndunsiin wazidlofiarsauvsvemsiinnindaadndninangrnninden

agluanuzeinaiuinaulienvguaninddunuiesld wu uruaulng lulvd vseifinaiy

'
P

denneludieansaniunvieise ngrunedianuduasewogrnninddianindaniue
esien1sgnienUieu® dmsu ‘commondatum’ \Hudyaduldmegunmunguunalsduid

NAIUINITINANITIHNINTNNBUATAAANTIY AIAINTIFIVAINLUIAALTBINATN NV ST UTN

- D a v U ¢ A a P 1o & v v vy
wisulviieutiuldasenindviedsvaddaslilinmevuwnuuazldindudesveligundany

dodregradunansiieaiunsiunsng wazillofiansanainiiugiuvesdygraziiuiig

v v

ANUATEAReUdININVINEL T (deposit) wilnsuTuussanivtimvesensaiensu

# Alan Watson, supra note 20, p. 6.
0 1bid., p. 7.
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HUNTNIUAL e Antaetunamelinuiansldassnsndgle’ d1susauilann

Y

a [ 1 o L1

¢ . 5 @ [ = a I3 [ [ = = 1

pignus” \Uudgyrniianuvazdaeuninddulundnusziu (pledge) Fsluadnnisdauay
nindlndundnuseiuldneliiinnnuduiusniedya (contractual action) wazlid
Usingihnisnseiguiudilgsuuuunisilesadsuniladulamungminetenvulsdu deun

Insnes (praeton) alUalenaliyana nilanuduiusidutduainsalinddugnisiansanla

o

meUszniauleuns (edict) vaanu® JaseniAulounerosguueiuimsyisssuduniug
lunfianuddgdanitngruneensulsiu (us cviles) wiredilafigmusidungmneinig
P 1 o 1 = o 1% o Al § 1

Wosnnlnsneshiddunalunissiangrunewiinavinlinguunaenvulsiuiilnsnesiiuin

Tdwunzaududiaulanlaidunistiasnauninaziinisudlvenidanuseniauleuis d1usu

1
IS

Useniauloungsesdanaiinmanimmngnulidseunsndliundmillasysmneglidu

nanUseiiu (a pledge) duilloannnsinlIunfnag uagdougnuildrseRuauLnImi

warsaLdnilasudsyidusg19duanaLAITHAIMTEN1TTNs N lD19NTEYINIIE AL

v & SAaa ag v Aa a . A ! , A o oo v
Yaud il gnuildansldsuuuunisiiesadfiienda ‘iudicium contrarium’ \adsdule

WintAunanUsenula®

o

dyqussiavnauysalimenudugeunsedyyimaunny (consensus)

A

[ '
a a a1

Judgygriiintuainnisidinnasiuvesgnsduazlidifediisnsfideenlutunounis

9

Iidyay wazdneglulssiandygiassiig (bilateral contract) kagdlAuLANH19AIN

@ a

dye191903Ua997197 (verbis) Lazdyg 191Aosdsuaunsng (re) 1190U UonANUFYY @09

Ag7] g7

@ =

HNefANUdIAULEBINNINISUNNANED

o ]

a

37 (bona fides) WunUSUlguANUgIUANUFURNUS

2

vaRdy8naae® dyaydemauunumungranelsiuuseneumiglennad ey INmued

v [

UTELAN WAz WAILINITHINAAYBIFYYIA 1NN URNUNINA18AIAIINANIIN ‘emptio

[

venditio’” w3edtygy1@av1enIunguunelsiudasuinlynaudsnd 200 Uneunsaddnsny

ALY

a a

A1AI1ANATYRUIANILATYEAIVRIN T THRATN1 AV UYIA ARaNULALTR

o

Y a o = L -

wAntennain1semilulglaudansaififunegvinsiulaglddrfesnulsdeninuag

Y
[ ¥

Wzauius e AnluAuesiung nunelsiv IUNINSARTLYIENgTA UMY

dylddiruszningsnilsdulaz iAo sainnislae1u1aveslninesfienng

U bid,, p. 12.
2 Ibid., p. 12.
* Ibid., p. 13.

* sz lauane, 979ua7 19993507 3, W.163-164.
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'
a o o

(praetor peregrine) NYMTNATEIUTORNINTEWINVIIHUAUANR WazdAYRAIUINT
[ & 1% [ 1% a a o 1 o . . d'
vosdyvianansdudunainauneeUszansninvesdyuinianlssiu (stipulatio) 7

HAnuAsensneg1ann® dmrsuiauinisvesdyggevielsiuainindunusiudyguin

1Y ! ¥
& =< a [ ~

wWaazlgymanudrgaunnseslunindn@evrsdsluefndyyveveilladngnisndnis

[ v a a a

SuUseAuUaNs (warranty of title) ¥SaUseAUNIIBUENS (eviction) BNTIILUTLWIAALTDINT

1
& N

SulsziuanudigaunnsesiliviulszdnslunsndnGous (latent defects) ilalafife
Aean1siiRvgTulseiuduaieduguenesidessusesidng1inuuuuisnisiunisg

Fovirdgyruinauazlounsndaigiinisanaunldnsds (mancipatio) mvdiuliuag

1 Ao aa s

p1ana1ladseensSulseAuduan (notion of warranty) uuwiAnafudnifm1ans

a ¥ ]

153N UAUIUNIIARITTELAED ArenniinasSuUseiuauaI L dusaslanuls fusentin

3 ]
(face-to-face) usfinazliazmnuaziialddnoganninm ilesnngmanelssulutisaa
fulieusunsinhiennaseamednualisnuaieiivhlneddsans® wazdlefinsanmsie
Pefividedygninaidiuinsidennadiauysainsudemuanunvesgnadiisans
$ipsnandesdilinsuiumusuuuuiingmneionvulstutmun wu fiededlidend
BosnstrsRuuasimunnadiszsaianendensddiszain daudioduemslifend

1509N1589NOUVRY MNUANAT TINTIAYAENTaldwouaIt BnnesuTesingdoazlign

Y

vy
v

soudndlag lufaud uagAuiduasusminanudigaunnsesildifuusedne® sl
E%y,iyﬂﬂ’mLUﬁW%@QIiﬁULLﬁiazﬂ%Lﬁ@ﬁﬁuﬁﬂﬂﬂﬂﬂﬁﬁaﬂﬁﬂﬂﬁﬂLﬁﬂ’JLLﬁ:ﬁﬂ’J’]ﬂJlﬂﬁNpﬁﬂjﬂJ@ﬂ
fovidendsliligoulinsenunssiitousonuanysaivesdossivesdndie Wy n1sde
Pemadenuirdanutiznunniesdntoslunends mniteamantafiesifunaliué
velifreansinmaniudiu wildondsuutasmanisngmnedunssadniy Hudy
seulnsnesuiméngain (sood faith) 1imnUuldudiiogadesinnsdifiindgywiind
%’Uﬂszﬁ’uﬁﬁwé"gaé’fyzgwmﬂLwaé’usL@é“wﬁﬂziamgiai wavsouldnanedundniiluinge
WiRn UL (the obligation reciprocal)® wazdasanauwnuriinfiaedldun locatio
conductio” \udonnasirirayanavieidlfaesnindvosyanadulagnnasindiotuney

U (hire) IneNaunilanued ‘locatio conductio’ Liwudawnaininianulnadanainiu

> Alan Watson, supra note 20, p. 8.
% Ibid., p. 9.

" Ibid., pp. 9-10.

% Ibid., p. 10.
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'
v a

= dle I3 [ [ 1 .
nsinsdeuy wazlludyalsiuniaseunaudyyiasdie (bilateral contract) Tuyn

[ Re]

Fnwnizoniunistevionazadunidtonddinalseloviidudiulaus ‘locatio

LIRS 3

¥ 1 I =%

- I [ a v a [ 1 dy [ i
conductio’ FuTugunuudgafiTiutennatetadesignaiudnyuede bl dnwaeiing
< b4 v v ¢ o =t a [ ! Y v ¢
WuniseeulvuanaldasenindarsluimuasseiamialasuaniUasuiuarlgnsng
nuazigaalunisueunuiensnuduniawnyanalinssihaudnialaswaniudsuiue
1979 dnwaziaudunisdaniussuvesyananiiissernamidasuandsuiuiu

% & v 3 v v [ Ay o A = v v a o l )
A1319 LWUAU LVUI@'J']WU']WGU@QNWﬂmmaﬂﬂﬁgwqLW@LLaﬂLUaEJUﬂ‘UW'JL\TuuﬂjquLL@ﬂquﬂusLu

ee
[N

v IS £ I

a1vedAgy NediivedunndnguiuurestennatduuIuyes locatio conductio Faiilas

o

Usgloviduimtudugeulain n1sueus1ua (mandate) n13e1ANSNE (deposit) waznIs

=) v I Y 39 14 o o A a
guldmagy (loan for use) 1Uudu® warganien1suaugIuIInINAUuIelsdunisendn

‘mandatum’ \Judggiarsneuunulsiudndnwaziainifildidiosin 123 Yneu

o

ASAAANTIY wadlsunudanane1sluan ‘emptio venditio’ wag ‘locatio conductio’ Tag

<

msueusuvedsiulutennasferiunisdrdanisnunniulaglififneuunuiasiduy
JonnassEnIgey1Aiing Lazn1sinvindennasiiiunienisisladfinnudnlulavasviou
wAnvedlsiuliaudAyReIsodnTnInee 191N
o o ) v o & ) 'z .
waUssinannelawndyaussianisesinluatvdnualdnys (literal
contract) AIAINLE1IRUARISTYINTsnauATaddNI1enTaLAMAN I Tunguuie

[ ! 1

lsffugppanadndyainindnainininainnisiimiiaseuasilsiiulsanduiinasdluaya

v
v A

Unyivewuiniiniduiveguardulilavaldfu (a debt has been paid when it had not) §u
Juduiin (entry) Nuansidnisfiuduiniuaisuasdadladnisualdfutduseiu uazwiii

nsdidenanasiiladodudygyudersdulaindunszuiunisuuamilseinvnislugdn

Uszunm gaisusuresdygrisewinduatednualdnwsdslidaau Bnvisgasuiuvenisan

g7} q

LY o v

Tuiinluayadyddreduilividauiu Famlidindndideddsuwuunisiiesndmsendn
actio certae pecuniae WagI1AININUATIUIUIUNTALIULUUDY (fixed amount of
[ A v o 13 v 6 o a I Aa 1 1% a & o
money) dyg9ifesvinduaisanyaldnyituduniesusg1aningwinslusniniandnsy 70

wagldusngnisthlvldlusulaevedsiuganatadn®

*Ibid., p. 11.
0 bid., p. 12.
1 Ibid., p. 15.
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navlagasululAnlIesAUnnaduyeil (consensualism) Mldiiguwuuy

wsansatunsidauaiuiulidunddnlunguunelsiu wianudugeu (consent) 9y

[ [

[ s o 1 a 1 a 1 oAl Y a
L‘U‘Ll@ﬂﬂﬂi%ﬂEJUﬁ']ﬂiU‘ZJENﬁQJJQJﬂV!ﬂUiSLﬂVILLG]ﬂ’J’]ﬂJEJUEJ@N%JEﬂQLﬂEJ’JEJE)ZJVLZJLW‘EJQ‘WE)I‘VILﬂ@

>

ol uresrusznaundudedla (material) wselunisnieniw (physical) ¥3odlkuUNDN1S

o

(formal) \HudedAgnyilimindey wmmqmmmma AINAaNIsHaduRANTogas

doyay) AeunAuBureanvegdyytigniinnsaninduaiszd1fny (essential) wastitene

[y

(sufficient) Tunsdavdyauimiademindesnisanuasanludeanisindivdvinlig

[
[

gauTUALANYTAIVDIFYNIYITUVUNANAIUANAIEULDY (consent) LaENaNANATIA

T o

(good faith) vesAdeyn™

2.2.1.2 Walun1svasmiannguanednfienisiandaysyntunguanelsidu

Fafinatrauinnisldansidndyalunsdifisndnefindyayidundn

[

nomanenaly (general right of rescission) 1MLUum%U§Luﬂgwuwaiiﬂu mnadayay e

(%
=

lmﬁikumwmaﬂ EU’W]’NG]’EJULW]‘L! (consensu) B\hEJV]I@J‘U']?%‘WUEJ@&I&Iﬂ’l’]ﬂJi‘UNﬂm@ﬂ

QJ

o A o { Y o a o ! Y [ o 14
ﬂ?i%ﬁumaﬁ)ﬂﬂhﬂlﬂ Wi%‘Vi‘LlG]E]‘ULLV]UIUG’JUSUE]WMLLQ’JW]TLJH‘(NLUUﬂ']iUiUIEUﬂ{]VZﬂEJ

o

NRUGURTIMANAINGIIN (ex bona fide) iWanUsuldiiouitdaymianan® sgdlsfny

PNMIANYINUILFURUUYedldansunUsensvivdyarauanaduazansainduuggiue

a o o

WuegetesaasUsynslann nsldandenian zyaﬂuawmwmmmﬂsuaazg@wﬁﬁaﬂdw ‘lex

. . 3% A 1o a a v & = . .
comissioria” NadyaniutAudlulunisdevie waggluuunisiiesaduuy ‘actio

Y

rehebitoria’ Lﬁasua@mmmmL%W’lEJﬂiﬂjﬁtﬁmmﬂm‘fﬁmmwiaﬁlﬂLﬁuﬂizifﬂﬁ (latent

A o w

defects) ’Lumﬁ%amsmswsmummmmumqmiwm padisneazidenmalull

(1) Lex Commissoria

A ol o & av ¥ o a .

WekBenudygFovediladisesinngeuis (the purchase price)
AINTTEEIANTIlARNATY Juiegauidnsligusuunisiliesadiendn ‘actio venditi’ 1
= vod o A A K% 1 Ya a a o v
Sunbig@etdisyamsesenandeme wiguiglienald@nsuendndyaylaiiosanty

Frarandudnsvesgdyyrlunisefinavesdyyiiosdrgified (unilateral right of

Y

withdrawal) Tunsaindndnanseviiiia (mora) w3eRndeyan (breach of contract) tiulaitfud

Usinglunguunelsdu (not exist in Roman Law)™

2 Alain A. Levasseur, supra note 16, p. 8.
** Reinhard Zimmermann, supra note 14, p. 801.

“ Ibid., pp. 387-388.
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agslsfnnugdyaiiaesdeearinuadedygyiisdy (clause) 7

A7}

a oy, . -~ Ay vy | a Aa a a & S vy, .
138091 “lex commissoria’ FalldnwagTiiguiededelfidansenidnnisvevietuld (right

(%
v

to call off the sale) ag@eliitrsesmmusseznaimruakaziveliussasanaeyniy

[% (%
a a Y a Y

mudaydelu® n1sldansunidndyadenandenlilseleviundeguiemintu 8ni

e

Aolmianaludnwzdaunas (resolutive effect)®® Allnaluvinussnelnuksulydsdunas
(resolutive conditions) nanifesninmsulvasundsdisanudouly (satisfied) gauilnayia

Iideyanauly (dissolved) wazaAnsaltounduAuggueiau (restitution) vilvidesnasunau

= a A

BuAdusfidrselulduay mmamamﬁimmuaumwmmauLLmmem SnianssuaAnsee
NAUAUGL waamuimamiuumummEJmmmmmLﬁasuamaulsumﬂwaa 2819157

YodunmI wLaaulﬂmﬂuwawamuaaﬂummmimiuaummwimwuau (uncertain future

Y

event) FafsanimnwianIsNAndynves ‘lex commissoria’ MAnaNATsligszsIan

A7)

dudrvesdreintu’ uazeranaliindedayn ‘lex commissoria’ BoidusIngIuwm

a o

WaINManngmanedvenandaalagedeiaurienmin (mora) vesddyyiantiey

<

(%
o & a

hay ‘waﬂﬂgmﬂammEJmiLaﬂaﬁszyJﬂuaﬂwmmLﬂumaﬂmlﬂuuwwﬂu %“‘Uif ulugig
ARYSYT 19 YeUsEIRmansn1sAnyIngvung®
(2) actio rehebitoria
nsldansuenidandyinazisonaukunlatiseA@ua (right to
N & [ 44' a wa s & a
rescind and recover price) \usasunisssualunisuszifamansnisdovislaniuasuuey
ﬂiﬂ,’iu Im‘&l@g aonemad (curulis aedilis) Iu%’lumumﬂﬁmummmm (market magistrate)

=

Loy nlvigLa EJM’]EJ?]’Iﬂﬂ’]iG?JEWIiWEJWU']?G]UﬂWiENE‘!’]ZJ’]i@Laaﬂiﬂ’i ¥NI193URUUNNT
AnluARLUY ‘actio rehibitoria’ ‘mgaLEJmmﬁluaﬂ‘wmsmiLaﬂaagzyﬂuazﬂauﬁudgmmau
(rescission and restitution) W&z ‘actio quanti minoris’ %QLﬂuﬁﬂwmsﬁﬂmwaamﬁm
auAiasla (price reduction) lageauiuanInuazwusluIAULEENIY (acceptance and

apportionment)®” 11mM5N15188181AULEAENI8VDIYUUNEAIUANAAIA (aedilitian

® Ibid., pp. 737-738.

% Ibid., p. 802.

* Ibid., p. 738.

8 Ibid., p. 802.

% Richard R.W. Brooks and Alexander Stremitzer, “ Remedies On and Off
Contract,” Yale Law Journal, 120: 690, pp. 694-695 (2011)
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remedies) lunsaifduainaudzaunnsestunisgeredunsausulduninisseviensng
nianudAgynIsAsegiatutIaIfnakasnsndauniaud A 3ﬂﬂ‘1/|ﬁﬂﬂi‘“ﬂﬁ‘1ﬂ‘14ﬂ

lauAduA1UseLnnmia (slaves) agrelsnaiunennia (mangones) umﬂuﬂaumﬂam

1%
a Y.

Foududlightnludesnsemaiidesnmuam fomifdesdufeddausetase Yo
wnlunstoremanaznisvelvifunelidossuiniuan (stipulation) itesuuseAugainin
Tushmadedudosund fremgiilvinsaaoisfaa (aediles curules) Sndudoadidn
suidevlunistevislfifulugisaruioudossaueuidynudetsinanudenie
(remedies) #ren1308nUszn1AUlEUIBYBIYULIIEAIUANAATA (aedilitian edict) B
ualiiefeslintihe (board) ieunasdeyaiidniuvomnansasauiingdoueligiold
nsuLazsINRsssEyidlsadeliiiu (disease) Miadounmsomnsnienmdug vesmany
fuitoralsivsingdadndae (physical defects) o19na1aldiunInisiBersvesyuuie
muaueatnyssuldunmnutigaunnsesliiudsednduemng (latent defects) WWuman®
wihdeunnioswemnaasdinnaulienassylvidniauldvun uisilnendnnisudiussne
wleune (edict) lawdanenseninsanuunnsesewalmuaesyialawn anuunnsesly
wazFdwewmatuiinanlsaduldidu (the stave’s fitness for use was impaired by the
disease) T30 ‘mobus’ U Tsaranana1luy (srave’s sickness) 1udu wazmAiny
unnsasludnuwaenianie (the physical defects) fv3andn ‘vitium™! waznisiiniadl
ynandnuaylaiflssvasduisedns (defect of character) #islsionatiodndinsdves ‘mobus’

LAe190MNETTaUNWSDILe WU Fa1a (timid) Tanuin (avaricious) Talusne (irascible) &

TAnguia3n (melancholic) Anas1usen13ntiu (drinking or gambling) Fawn (quarreling)

q

4

< vl = v o w < = o [ !
Wudu {edefesasuniuveisuses (assurance) Lunsdlly dwmuanuunnsesly

[

AandnvazvaaluvInstuuudavauaanlan ua g swaadidalaumin

e LC

AUN8FBINTVAARLAINAINTURA LU anaunil (runaway) WuyanaLsseu (roving) wAg

Y

Toneenvyinssuluunsnais (perpetrated a capital crime) wWe1e1u167M18 (prone to

[

committing suicide) n3sLasagnudnisieluaiulseassuineu (fought wild beasts in

arena) \Uusiu o1asewginsiasdebiiinanudemevesadeunsliinnausuie

4 a Y a

sofiduunemanudagtulunariifidemendusnaiduilosdasld (noxal lability) Gsung

Y

=l

Man1asndudesvaldaldsniensedsuaudnialiundntie (surrender the slave) Lo

*% Reinhard Zimmermann, supra note 14, p. 311.

L bid., p. 312.
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[

UslowiungdelimauimatiyadndnuasiiondeliAnanuiuindeyanafianslueuag
wIolime® nguunelsdugeuiule s g musveuAveIn1sTuYsE Y
AMNINYBINIE (warranty) lieg198ase Ineguiee13useniadosA15UTeI70LM19939
(affirmation) §a36n31 “dicta promissave’ et uduiimadiviinisdevietuusiaenn
founmseaduladunils (free from further defects) v3aiiteBuduinfiauanansnegiamils
ag19ladufivay (possessed specialty qualities) ¥ fffesemBanlunisiiernis
(excellent cook) tWusiu A15usaIfInaganinayniuwareaneliinnnusuiinny
Usgmalsuneresyuunageuauaaia (aedilitian edict) uiiadtunuduaieusdond
LLmI‘ﬁm‘1'7#03amé’mﬁiiwamauﬁwamuaqLLé’% (praise his goods) tazainindnddeynilu
MsSuunsgrinadesdiuUssfugunmuesune (warranty) SensliiRndgmiieafuaiy

v a aa o v d' a v ! o/ A @ A
SurafiinINAeInslavLieIdUAT (sale talk) agnaaniian wist gl

U

dldﬂ.l 14

gousuiuIfuedoniinnusuiiamnlanseinnislag nlidnwazidunisvaiedeas (acted

fraudulently)® BnviemuUsEN1AUlEUIEYRIYUUNEAIUANARIANMUALYR e aVEIsentn

€

o w

wueliaeA1suToIUInLUaN (form of stipulation) BBUSUIMMIANTDVBUUUTIFIN

e

[ 1 I

Taunnsesog13lae lunnnsal (free from all defects) Fenu18AMUTINAIUITIAIINGS

Founwsesfitiiiulszdnydneie (not apparent) Waguislausznialidfusesudinas

U a = aa o U a d’{ i/dy 1 aa a Yo
MevaufndwnialuainASuyseiu (breach of warranty) Windu aedeuddnslasunis
L8828719UNUF U (standard remedies) Taan1siesdostedunudygyruiniuan (actio ex

<9

[ 1

stipulatu) Munglealnlile wilumenduiumnguieufiasnazlvidiusesguintugveton
an3dufiugruladnfvisdsniaundludiniadningy wagyiligdedeuiiansldgiuuy

'
a = 1

dufluadfiiiondn “redibendi iudicium’ \itoiden3ealifuieAutudilidiszly (demand
repayment of price) wardsuaumanuliuagueld (retumn of the slave) Fafugrunaves
fieTiazsiliinistoveAugeaddudlunatoufiruunndesiuasfisldunngeeninin
(before a defect had become apparent) LLazﬂiiﬁ‘ﬁlﬂgmEJ‘tJﬁLﬁﬁlﬂﬁﬁﬁUUi%ﬁu (without
warranty) snudweide ddlidddeazesnldmadulildnusieluvdolidosnimmaiuudas
nal fPofnaiiaviFeniesesslmididomdslundedigaunniadusmaiiu (claim
quod interest) Sufaindunieludifou edarmiuRsluguelurudigaunnioauaznis

a

Aanllunffina1tvesgdetulilainainnisnguielaliA1useenae1137 (action ex

>2 Ibid., pp. 312-315.
> Ibid., pp. 315-316.
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stipulate) usiinduFiBaAIN15LTEI8191NYULIEALANAATIN (the aedilitian remedies)
desnidumsanasifuefesiinuuingeuduingy lnsenautannanisdeasai
Femeoanluaesussianlaun ‘actio redhibitoria’ way “actio quati minoris” >*

Tnuil ‘actio rehibitoria’ Wuguuuunsilesadidmuneglulsznie
uleunguesyuLagAuANnaTn (aedilitian edict) #a8198ldani Upian thnguanelssiuls
55wl (Ulp. D. 21, 1, 1, 1.) T,mEJagjqﬁ’aﬁ’UI%Lmﬂiﬂjﬁmaﬁuﬁé’ﬂwmsmwémmuﬁﬂizmﬂ
ulsungldfvunlaefiusifuedlalidsusedifnu visnsdmaunnsemieviamely
(absent) Fagaidnwazfiay (quality) egremisiifueldineliliidunisianis (been
specifically warranted) 98 o18un1sanaisusesililiilufivae (breach of “dicta

promissave’) ¥38nsANEU8NTEINNTIALiaALINATA (fraudulently) W H¥Bgaua1unse

(%
1A Y Y

WBanNagasAumIIalu (return the slave) wazvasuAuRulat1selule (receive back the

1 a

purchase price) kazanananilaitouazugtaunduAuggIuLANaiouniladnN1sdeve

etuilaintuag winsll gregeulasunsaunsesdnsiunsaiimaldinelifnnnuideme

[
% Y

wNRFosEnIetY Wy dnuluevieneiinAnudemeninsnddureside Wudu agals

Y
' [
A 1 a YA )

fimunisnauAudgueiiuiinangenldasounquisanldineifvesesagdeluiiosninns

y v

[
L)

\Reean1atiug (the cost of maintaining the slave) luviheufignfiungedeulidnfosualy

yaA1LianIsudnunulasuanmanuliunguieiudu (the value of the slave’s

a a

services) warlunnanduiuguieddnsisoniemindgdudamalannnenung@e (inheritance)
a O ud v YN = = v A A Ay oa X

gandndug@eradesiuialuanudeudslag Tudinia (deterioration) AlaAnduain
AMUHAYDIETD (the purchaser’s fault) Tuszndnanaidy waznisaufiuadludnuazves
‘actio rehibitoria’ fanszyinnigluiinunaigaIu (restriction) Liviu 6 Woutiuwaling
o [l a e’{ SJ‘:QIJ 1% 55 ! ¢ " n . .y < aal
Fr3aunnssuindulasgaelensiu® @1 ‘actio quanti minoris” \ugULUUNTHOIARAT

aun ek Teflosfasniliundseruisludanyugreans1a (price reduction) Ingvavinay

FeMIneyaAuiasaveamatiu (actually worth) uaryarniauualsasidu (would have

Y

IS (% a

been worth) d1Us1FRINTBUNNTBLAY (free from defects) NIolAMANYULALAYSUNLS

q
1%

dula$usesld (possessed the promised qualities) Megavinligdeaunsaisenlvgue

Y

AUTIAIMIEUULFEUINEI (reimbursement of part of the purchase price) LLaW’mﬂmﬂlﬂ

Aoan1ssulinveulag Tuauunnseswtamaiuausanseilalaedalvmaainldnian

> Ibid., pp. 316-317.
> Ibid., pp. 317-318.
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NIaN19USA (wreath) MIvuAseziiolanidin1sveauanusuRagadusssuisunnule

)56

Yaglun1sdevenawasfinasnsiu (prisoners of wan® waguenaniinisuigiuuns

ALtiuARYIY “‘action rehibitoria’ wag ‘actio quanti minoris” WUsUlHuAAIUTIgAUNNT O
-dl ydg’ av v 491 L 3 d‘d o U a
nigeilansvlunisteviedninimvue (beast of burden) NiANudAgylunwAsygha waz

nsgevgUAdn] (sale of cattle) NilloARENEE11A12A1 (in general) Bneie®’

¥
U Ca

nanlagagUwidnguuuunisiesnd ‘actio rehibitoria’ vasaanINg

Y

fiusngarudigaunnseantendaivasuguuuunisdiiuniniungraelsiuiisealy
AnsieremuidemeludnuusfuninduazBonGuildtszsaluing uifibudies
sUwvunsdengamudemeianzidos nanfofnanensteueningidanudidy
MAATYEAN U Ma uazdniunsin wiity SlFRdnvasdiunsnmdnngrneialud
medndgyaungrunelsiuualsznisle

2.2.2 WAIWINNSYINANNYUNI IR e TaNd a1 LY ius commune

vié’ﬂﬂgwmwaé’agmm%ﬁuagﬂuszmqﬂﬂma (Middle Age) wazn1InIAUEIAY
STTWawé’ﬂmm@uaaulé’awaummLm'm%’miuﬁiaqgﬂqumﬁmﬁﬂﬁﬁymﬁqLﬂziuﬁmmi‘]u
paunguranelsdusafuas Ussnouduanuunsvansluaiadmaunfunssdndiimaudns
(Catholic Church) faanuddunntuaunseitianunsaiaumdnnguaneaau (canon
law) LﬂumammaﬁﬁﬁLLmﬁmmﬂwé’ﬂﬁugmmqﬁaﬁim (moral foundation) LLasmaﬁﬁw

! IS

sEnInyanaiinuniukazAesliinutesindyyvirdunigainuiieiolag

o

2} Me

30 ANLTeDe (fides) indunelaninuliiaweladeriu (relationship of trust) mewns)

e o

a o w

nsiaAdey (breach of promise) gaununefisn1sdiiudeaaugedolingdadesiu 8n

=20,

(%

o & a v v al K a v o ad a o
wadunmsagilinteriuiteinisvasnadd (lie) 8nale nvuermaUNIlNugIUANLART
wANANBE1IINAULNAATIHENLUULATIATAYRIFYYT (formalism) vaanguanelsdu siaun
luasaRAnIsTun 13 wnfanleunnuanasduseauvedddaa (consensualism) Suilkase
nUUN83IAUsEINAl (customary law) TuaaeIanfangand NetisiiuniIsnanAdndauu
(oath) geununefanisiiigniuntudesmnlausulild winguuiegarsaussinallali
S v ' Y ! I a va o v &4 < B A £%
Aunagiilaitendttdu nanafensUjiRnuddndtelusesigndesunuizay

v A

(propriety) MuvUUSTIULHEUNTOUTIVIAgIUNIFIRNTIgausuiulaev LU wagynenianla

> Ibid., p. 318.
" Ibid., pp. 318-319.
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Aauinatelundndyideadudyan (agreement must be kept) %30 ‘pacta sunt

servanda’®

mewmg iyl laladiauinisudnngrangdnmenisidndyailugeanas

o

&, ! ~ 1% V@ A o 1 A v Y} vy a v vy
Julveghavestuasliiluneeusuilloswmnwmenanitninissensuluiinsdndyyiiula

ALY
o =

pnanelmiamulidenndesnendndyuideadudynn (pacta sunt servanda) Fsfiordu

A7)

[
Y

arsedrAyvomannguuiediaasludisiaiiteeglsyindnngvunesiudu (us
commune) AL1EENNYMUIETITUYIA (school of natural law) SuNAELWIAALAKET

A a X [y 1 v & = o A o
ninAnIuludeyansdie (mutual contract) danwausilutoulvvanistissnii@iulag

(%
a0 =

fiu (depend upon each other) windnenilsliysutdisznilgouiinalvdnidgludostiisynil

[

nauwny BanInuudyynalaianlsiansuaanuandyey (right to abstain from the

A q ]
[
I

contract)®” wiin1slansAndyardenitodninlunsdiddelinuiiuainudizaunnsadly

(% L3 [

ningnFeuvaguailunamivindygderiaiieanng@egeuiilaniaan Juldiivindya

A

I
Y 1

FlaLAtsn (abstain from the contract from entering into the contract in the first place)®
2.2.3 WAIWINISYRINANNYUNIEIIRBNITENE Y LU semAr T
Uszaangunsunlsuaaladnidnsalule.a. 1804 foiduiladfgyves

a a 1

naneLeNTuTsHTIAA FUszIangunEuEUlFSULLARRAdIN TRy NS
UfIANSaia (French Revolution) fisjsndnanidunisdnfiuidfaadesisduauasgneig
wAslmideisnguanudnngranesssued (natural law) uenainiiuszanausiaea
Iiudunauisiamnnmalsy Bmansseninanguneainussndaneuléfiendn ‘droit
écrit’ Fafifinnannnguuielsiu vannguuneaniaussindaeumilefilendn ‘droit
countumier’ AlASUBNENAINATAUTEINERLALTe NN BRI T ULATH IAA (Germanic-

Frankish) nguanegan3snussimaliivaesieaidunsannisimusssunfiogioun1suindsea
(pre-revolution) kara1L3uNNYNUILINTAUTLLNANIABITIUAWIN ‘acien droit” waziile
1IANMILTRUSITUNINUrunluefaNa Ui Uk wIAnrdgIan 15U TR S uAansendn

“‘droit intermédiaire’ aunanetduyszaIanguue e FaLea®!

*8 Alain A. Levasseur, supra note 16, pp. 8-9.
> Reinhard Zimmermann, supra note 14, p. 803.
% Richard R.W. Brooks and Alexander Stremitzer, supra note 53, p. 695.

¢! Konrad Zweigert and Hein Kétz, Introduction to Comparative Law, trans.

Tony Weir, third edition (Oxford : Clarendon, 1998) pp. 74-76.
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2.2.3.1 mMsdaviuszananguuneuvisksaag

NsrUIINTIYUTEINAN gsnELTN T Lead used LM IUR YRS e
i?NﬁQﬂﬁL%’]éé’lUﬁﬁﬁJ@ﬂWizL{]l’]uIULaEJu (Napoléon Bonaparte) Tnan1elaussannieLis
ﬂniﬂg‘ji'aﬁ?uﬂwiﬂqﬂdﬂaLLmﬁmiwziﬁiﬁmmﬁwﬁ’mudﬁaLf\mqﬂa (individual) 1 1yAAaLAnLn

a

wiouauaunsalunsiivanauarausuinveu udazaugaulianswaziasninlung

a A

nsesinlaeddnfinlun1snszyin (freedom of conscience) Handidodoluidafinulszasd
(freedom of belief) wazamsadiuanssumaassgonuiinuiosnts Sgimihaikiu
mzmumiaaﬂﬂgmm8L‘ﬁaﬂamLﬂgaqﬁuﬁzﬁqﬂﬂaQﬂﬁ@@@jﬁuaaﬂﬁ’ué’wuﬁaLfiﬂuizwﬁ’ﬂa
W1 ANEUINT ATAUATY auAu visenguaniuglag uazuauavsaNuwInsylkAnaiawn
aulagliidenuti® egrslsfinunisinsiUszananguunsunsdfaaalisnaindusald
unsialuBeuldidngdunetnadaaialuvanela.e 1799 wenmsmuiiihnusiuna
gegauviesgdauyihiviiintaiannainanessussinangmuneeglitssudmisupdngiiuas
ANNaNnsaliNdelagruvesuludsurilin sdnriussuiang nuneunsdiuldegi
sy ulviBeudnsussqufinnsanssssnangraneuradududlitiesndt 57 ads
nmsUsEruiavan 102 ads uasdivansadafinuenssumsiegnuludeutiilidaring
ﬂgumsﬂﬁa&”’qagiuuﬁugmmﬁﬁwLﬁu%im’%q (reality of life) 11nNIIN15519NY NN TUNS
wailafdudiou (technicalities of law) uaziiunansmiuldideudadmmensifidewnenis
fasnoufiandfyssaunuidnauiauwilinisUssgundugnisuniuasiansan el
unumvesuldideuiadeglivesuazdninlissngvaneyssnanguanefiuiasidesd
nguinefisueinuazduteunatedudunseduuazyhanudnlaldheudiungewiialadn
Ny e mm?iuéfﬂumﬁm‘1/‘1’7ﬂszmaﬂgmmwmmﬁ’ﬂuﬁmnmﬁmaﬁuﬁm%ﬂuqﬂL’%’eN
a1 (Age of the Enlightenment) AifiuunAnyjsujsudsaunazduaiunisléinguaves
mwémﬂﬂ'jﬁmsﬁwsq%wmwé’ﬂmau’]LLazmmL%al,muéy’uﬁm woitisdinisdavinuszang
ApsneTiiaaauaninseanluanUszanangrneatuduidesanniunananlagnsiainnis
UFTRlAudulassassunaiasesdudwilnansluussmensaaaitudinisdarii

Uszanangrunaiiaduniglianmiiaulusiwesdenuuasuuifatugaunfiogluszuu

% Ibid., p. 80.
% Ibid., pp. 80-84.
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Weaiu (congruence) wazdsuanudeiuluadnmuisnnuduidveswaynaniasninly
nsvihdaeengundyafuisussananging®

2.2.3.2 YAANANEALVBIUTLUIANY UUELWIH T aLAd

v A 1

1inanliudrinusznianguunsunsnsuaadunisuaunaIus g

nguunsaIUsziwddaAuneumile (droit coutumier) waznguanedlFsudvinaain
nguuneladiulumauls (droit écrit) vinlandnnguuneitsmedynilulssuianguuigumng
N%"qmaﬁjulﬁ%’u5w%wamﬂﬂgwmaé’mmﬂiﬁumeffqéu%ﬁauwﬁmmdﬂﬁ%’u@m%war;humu
WeuAANAaNuea Pothier IUNENNAMNUIEIINILATOUATILALUIAN I FUBNENAIINNY VLY

IIAnalaglanIzINTAUTEINElLaUNTa (Customs of Paris) wenaniiuseaiangnuneums

v a

H3aaadalasudnsnaainuuiAnvesd1innguuiesssuyif (Natural Law School) vinln

Uszanangmneunidsusasseguundnainaiiiudasyainanuidenismauiwagyinviing

v 6

Jundninawinldfimusanuduiusessimgrawazasnunnsgiulunvdasssuvesdnu®

¥
[ o 1 Y

Uszuranguaneunisliuealigniniiuegrssednse Sallilineavidonuiniuly 1edan

AzEsInseninIuddnnguunengailienanianisaitiedymiluswanlinuannde

9

wazlruzaunINUaiunknmaiivtnIdaduanuazairamanngraieive iuadym

anznilvaenasewanisiuisunlaivesdnu® memniliagassussaiangnugn

[ '
va v A

WFuralalonialiAnnsfeunguang (interpretation) LiesandesauundaydRtud
a2 ulaidnLau (inexact) laiauysal (incomplete) n3aiiAaumunguinnitvilsagis
(ambiguous)®’

nsdalassairalszanangvaneunsd Suaanvaduamussm usswiinis

(First Book) Usgnaumenanngvuednmiednsueiunna vouluaiminsigans nskaun

=

wazideludsaudunaiionSuaa i’mﬁgwé’ﬂﬂgwmadwﬁwmam%ﬁ USINTId8s (Book
Two) Usznaudendniiluindiensngau nswlaugnszninsedmnsunind fudmisy
vinE nssudvsuardesitanisldansuismnududives msldnenna avsends uazn1sen
R ﬁ%’aé’qmmmmngwwwé’qmaﬁlé’ﬁmmﬂqLLEJﬂiwdwé’igﬁyﬁmwﬁuazé’mimmq

N3N (real contract) agrufnvInirlinisnseyilunisdaye (contractual act) neliiin

5 Ibid., p. 86.

% Konrad Zweigert and Hein Kotz, supra note 61, p. 88, 79.
% Jbid., p. 90.

7 Ibid., pp. 90-91.
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o

asaaeuluiluansuveanuduiinveslasdaluimlaslusndudeainisdauaunsne

Doy

(delivery) uazussniianu (Book Three) Usenaumenannguu1g316enisaunginssuans

y Y Y]

WU N35uNTAN taznanaluinaiedayan (seneral law of contract) 1w AMaIN1TalY

A7)

[

nsvidsyayn nsneliindyaiuaznisialny (construction) gnuilsin unadlnumiudayan

AR}

(% ] ' [%
a A o £ % 1

wnnavaunt Reulvidrdyvesdyn waznanitmeiigal seundundnnguuieinnid

o

[ J a

Windulnelbiddidygrsulann a1afiaasla (unjustified enrichment) wazazifia (delict)

S a o = ! £ LY ke 1% Voo & ~
wennidaiiienmedyaBerainlinguanelsdududuwuy laun dyandes wanideu
L1 19TNULAZINYINDY TauEIY Bunaznning daunu Adseiu wavdnsnlasy

UszAupunguung 1y 91191 91ued wazavsdaniia (lien)®®

Ha1NN1SUG RN TAavinlingduaudunatafiunuimanudrAgyde ngy

o va O At g v o a Aa a Y o = Y ¢
yarandianuiinveutiRdsldivanalunsandutinwasianuiieanenagldusslevian
ngranelarengudivanengsnsssinangraneunislsauaaioiazdudasy n13n50gves
nauvutunalalasun1ssusesIInndniainmaluyana laglanizog19guasnImlunig

Usgnaufanssumaasegnakazanslunindduiaznauvesunna nanasninlunisin

a Y

dyy13sddnsnamilondnnguuiednameniiiuwinsaiiitludadenguuieiiglfu

Y b . A oo v =~ A I Y o w
wiuleuBuIesy (public policy) #seRasssuduAuaIUsEYI¥Y (Morals) ediatdudednin
Wndeswintu sglsindeaninesegiaazdruidsundaslinaznslddaseninmis

(%
[

wigyibAnnaseauliensgeusuls niseennguuneamziiiownlauntyganufunas
o w [ QA o & a o [ 1 1 1 a 1 [V [ £

iananasninlunsvindygnduddndu wu n19iwn nsvudsdual Uszdudy usu
marsuealadiunludiunisvaanssuaunisusuusmannguunglididuaaluidienis
WAL YEI8AY Y30311AANNNEAINAINYTELIANYUNEBE19daL o IuazEILLIAR
NV NUSUUTIENNYMUNELAYN ARELUANIUNUEAUTENIANY VIS LN TaLeE
finfifesmlidaudaiosninauatlavesdsisszanangmune vainanngvuneiuenidu
N (individual rules) Suaunnfidanuliauysalludieawasnansuingninisensdds

fusgreliaannans®

% Ibid., pp. 92-93.
% Ibid., p. 95.
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2.2.3.3 WAUINSVRMENNVINgdnfen1siandyilussuungvuneg

ARG

a

novanedFAaiyunonIon1siadyy ludnyusueInIsiaAasIsy

(moral wrongdoing) 3nsuNaRINE1IVINIANTENHeY

o

Maealuluszuunguuenaes
Jnduspainisaniunsyuruinisaniuaa (court proceeding)”

sUkuUN1SAIUAR ‘action en résolution’ 1Uuu1mIN15IEEI81AY
a 1 o dyd' a o Y c dy . .
Femgannislidrseniniinaindaedidugnyil (remedy for inexecution) Lageg

s3uaalaluusuldunnsansliddsenilvesgauiiifinanvnanide (force majeure) 8n

Y va =4 4 a

Ay LHONANTAUIAIUFIUNT YR L1031 1184 az1iuldennaslandyyn (resolutive

Y o Aa i

condition) fatludedyaffiediauslneu3ens (always implied) Tudygiaransuunuuay

g7 ]

< a a = | A I o 1 = 1 a wva [ I Aav v & { a
Jueulviasiinasailogdygyireniaddufifaudynyn wazadygyradladudieio

g

aunsaideniasdsAulndnineufuReudayay (forcing others to perform the agreement

De

&

) sialuviseidenlidyyrdugna (resolution) LazisenAndumeniuannlshi wagiiesain

o 2V

n1sandya19raesinndugaia (action at law) Mlvluuensalaiaeialiidadaduly

uasUfURmudgygreludnime” winfiieindennasdndgyailaeUsesiodudedyg

fegaualudnyasiameuinuiiu (implied resolutive condition) §319UsHIaNMANELNS

o

H3aaaenalasuBnSnaLwIRNAINGTINIIN Pothier nnguuneyIHSAarTve d @i

o A v o & o a a o |, . P |
nanisestennasludypyiveviglsiuiliiandn ‘Lex Comissoria’ \guszuIangvisngumis
WFea wavisiinszuaunsiunannguanesinalunslssiRmansdsluduiiusingedns

IoLaunn 2

(%
¥ a o o a 1

mewailinliiaauliasaindedmiiieninguienilasudisetuen

v o ::1'

uAuAinTAnudygIndewnssunTondieuiunegnasnnsiuwinndliladinigan

Ao a

v

grnofuLazlint19feealiun1sinniieatelaunisudsuiiedunidinaaliun

E)\‘iﬂ’W3114L€‘13ﬂ’1W1Uﬂ7§‘V|’155ﬂ’°0"U@QG]‘Llﬂ‘iéll'ﬁ]’]L“LJ‘LJG]EJ\‘]U’W]WUTJ?{WWGIG’IEJﬂa’]’JEJ’]\'iL‘VWJLL‘VN

Y

d
GR
yaranewendnmie tguisliussasayniunudyaisely (repudiate the contract) wae
A

70 Barry Nicholas, The French Law of Contract, 2nd ed. (Oxford: Clarendon)
p. 212.

" Ibid., pp. 241-242.

Z |bid., p. 242.
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‘action en résolution’ MY 11M51 11847 uiaUszanan)maneuneSuaa U auaR Com.
15.1.1973, D. 1973.43 Fefidoifinasaindmillaunsnslignuilidudunudndiniiesous
P Y . - ~ A ! A v A
WieElAe (exclusive agency) veadmiliiimunsseviiananud Inedeuluignuiidving
Y o a A 9§ VYo & o Y o 1 a A X A | A

Aosliun1sneiselidniadiunumadel WedusseviianUivilaunnggnuiviese

ladnSaududdanien iWinilfavennanlignuinsiuinazuenidndyyuazum e

[d Y v o

yaraneuanluimunudadmuiewdiieifeuwnugnuil aansumailadeindvilians

4
a < LY

sedunstuansgnuilidudunudmuisusiiiesfedls wu 1W9milenveuginligaudn

Y

1 a [y qy\ly <

Jnhedewuierivgnvilld Wudu widmilienaudssisdulndu

LY
= Y o aa o ad o v & A v 1 a o
LG]EJ']VLW ﬂ']’JUQQEJIUF’]@‘UV]']IVLV]U'J']ﬂ']iVIL@U']Wu"ﬂgﬂﬁmaﬁdﬂwu@]']ﬂ

9

R VAR IR
é’agapﬁ”’wm (total
resolution of contract) §1LfuReeRiunsEUILRINTUIMIAIANIY 11AS1 1184 1™
LLazma‘iﬁL%’wwfﬁé’ﬂﬁléﬁ?wiwﬁmmammmqﬂwfmmé’m@wmmauLmu N19NE1291970

nognavuaslidrseniinaunnu (exceptio non adimleti contractus) 813wagausul wi

[ [
1 [

g il senildvesnulivignuiiiadyyiluudmsedmiluseasaiasnaanuain

1
14 =

ANUENRUMINFYY Lvllenadeniiazidnviey

]

a

1R yayn (rescission (or ‘résolution’) of
Yal ¥ 1

the contract) agenalsenANdenIenuauAITtasNIeY WU Ay 1deviefuielads
wavdusbiwnggeiduiniseusesudrtumuiliofiosanaundnuananisidndyygon
Waglausgleviuinninisnanisnsdedednasufiaskidnsenil sauninsaiisnnainves

= 1 0 K A v Y v ‘%j ¥ 75

aur a wanlagduliyarmaninsanilannasiu wagnsaiignuiliintduduiug Jusuy

Y Y

" French Civil Code Article 1184

“ A condition subsequent is always implied in synallagmatic contracts, for
the case where one of the two parties does not carry out his undertaking.

In that case, the contract is not avoided as of right. The party towards
whom the undertaking has not been fulfilled has the choice either to compel the
other to fulfil the agreement when it is possible, or to request its avoidance with
damages.

Avoidance must be applied for in court, and the defendant may be granted
time according to circumstances.”

" Barry Nicholas, supra note 70, p. 214.

™ Ibid., p. 241.
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14 U 1 a £

fvadunaiinsalnmadndyyinunguinensuaatuliivesniiungdudou

A7}

° Y Hday v & a o N voa o = o af o o
‘Vl'ﬂ%“ﬂ']%umlllﬂLUUNWSN@&QJ}QWNWUWWﬂﬁ%WWLWEJ\'iu’]ﬂﬂsUuﬁjﬁ']aLLa%i@ﬂqa\‘iﬂﬁlaﬁLuﬂqi

1%
[ [ a Y]

ALliunsReINUdy it BnNsIAUsTTingIunIeng e (legal criterion) NdALaLly

g7

Qe

A

NSWUIMENTENINNTAINSRAT Y 1981931813e (serious breach) NilUdn1sidndyuas

a o

nsmnsRedygludesantes wagmniissnudymasnarifetuindniueidesiuna
N190a1N17 (sorvorign power (or ‘pouvoir souverain’) of the trial justice) Woluvinming
advivnUseulagmuug egdane’ dmsunislidissniinmun (total) tulaenaluaa

duaadnilaidedelvdyynaniudunu (résolution) wiinursasiAasiailifdalae

v ¥ '
1 A

Mnuaszesa ignuiufiinistseuiinelufmuainig dunsdnislidisevilegned

e

Wy nyalnslltseuiiunediu (partial inexécution) AarsuAaganiioruralun1sidaded
PIAlAYDIABNITTIUINTNAINSIBLTININ TN SRady Iy UsznoudungAnisal

% < ¥

laWngl1z29du TUsngluad 1wy m’mLﬂumszé’ﬁﬁmmaqwﬁﬁﬁlmﬂﬁﬁﬁﬁﬁww Wunu uag
fiansananumingalinasliinsdndyadetulnendunsenisiidmdssmuaandene
wneliAnnaftaninlasdddsaunadlddudslumaasvgiossnihadmiluasgoni (a
proper balance between the advantage to the creditor and the disadvantage to the

debtor) uagnannisnaanaaaldidadevinAdunelvdygydndutu (assessment) dla

a wva o

o = 1 v & v o w1 A g ! v P I A @
ﬂ']‘H\TJ']LQ’]MUQ%IM@QW&JﬁWﬂQJ]W@WUWQﬂﬁumaQUgUﬁsﬁfﬁgLLﬂmu@J']ﬂu@EJLWEJQI@ NA19I9NUY

U =

= & & M 1o [d v = ° [ o o U = [ Y Y &
wumawummgmﬂumLﬂumaammmm @aqmuﬂmLiJu:gameﬂf\]mmgaumwﬂmmwu

Y

andulaitvidyausietdle (cause) Famunguanensumanisunnsasluisoyaimsgslaly
nsvdygtananenaiingeusiiwIansEnunseiouRenNNaNYSHvedy g lnenis
Aenadlamileds ‘cause’ Tudestrenurilinisidndyandeiaietulaudusinisindeyan

26 a & v . ' ) Y < a ¢ PN
vosgnuilluizendniley (breach is small) vindimansuaalanuiiungAnisaluiasensn

Ua¥nanuliigaie (indication of bad faith) veshegnuil BandndueadTumaeailmasli

£
P=1

\@ndayeyr1unedau (partial resolution) @eiinatUdsuliasminanudygveeoidnilnas

lidonnasmudye sz iuduliuists (setting contract aside on term) 8nfae’’

<

1% (%
Y i a

dy I o 3 2 v Ao W Y o 3 (% a LY -al
slidutonaludndusesvelimaliaddludygniusuandulunsdl

W
polUil N15ENdIUBNS1UIAVBIAIA (extra-judicial resolution) nsauilelannnsaa

o dTedy i mualvaiuisaldndyyilaetauds (contract expressly provide for

]

6 Ibid.,, p. 241.
T Ibid., pp. 242-243.
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termination) @3tannadlneadaslaninangouinaguysal {WesaINNITAIMUALYAWANIT

a o

dnduadududeifinnsefianiziaieas (specific of circumstance) faidunisueusiuia

Y

dnaulalaeiinualiuigdypftasyiuduiuiasddyginedidansueniandonserinig

[

mammmsm (act in good faith) ﬂimwaaqmﬂaﬂammﬂuam YIUNENBENAlATUENLIU

o

mﬂ;ﬁ'}wﬁzmaﬂgmmaLLW@NNLﬂammmﬂafgfgﬁlmwlfdumaamLﬁuﬂi:ﬁmuﬂmsmﬂuma

1o

Suldun Fyaydevedumildluauly (sale of commodity) siedamsunsndduluries
WWerfuififmunnandweuniueuny 11951 1657 Uszananganeunisdsaaa’ Wegune
ﬁlé’fﬁmauauﬁ’lm&flunmﬁﬁmumﬂ%aéauﬁ%w%@i”lLﬁuﬂ’maﬂLﬁudﬂﬁmmﬁé??aﬂﬂaﬂfuiﬁLaﬂﬁ’u
I@EJNaLwi\‘iﬂg]MmsJ (the seller may after that date treat the contract as terminated by
operation of law) uagnsdfianudunsaiivdnngmuevialy (urisprudence) gousulviiing
\dndaynEheidien (unilateral termination) ieUsslevtiusnugisssulaglidniudes
o1femMsfumsHurmausiodsla 1wy msdninsgninsiinsgsiiiavthilognesineuss (the
dismissal of employees for gross breaches of duty) wagmeuniinisvengauluvsulaun

aa 1w a o o fa Y] a v a A A Y o .
nsdlfigdyandanuduiudfiavludnvasidesiingniefeuazlinelasedu (special
relationship pf trust or confidence between parties) sewaiivinliianusuduiseauly

q

[

Asmasneinalselovdvewant nsslunsmnnisieduundunisinatsaiudens

[ e ]

T9laszuinsadyyre819518U59 (destructive of trust) auiisvuravinlilie1asnu

Y

[

AMUENRUEMSTEILADN (to make the contractual relationship is intolerable) ogslsf

T

Y v

Avaulnvesn1suTuldvdnnisnsdinaiudeudisginiazivunegedniauuargnuiles

[

TAkE9TaNaMID1MANAAINa1veENeR TN YalaaIdaneFvanalu’ waznisian

A7)

De

[ |

doyalnelugouinavinlidyaliiinaegdnsely (nul) waganuliinavesdyyiguiii

gounalvifanaludnuasdoundaluluedn (restrospective) Favinly @ﬁmmﬁﬁaaﬂﬁuﬁua

&

gIuzu (restitution) usdwiudyausdnuneignsdfedinmsfifdsevioswioiios

o

(successive or continuous performance) L &ty (lease) deyeyrUseiude (contract

of insurance) Lardney191915991U (contract of employment) Wudu Faiiu

’® French Civil Code Article 1657

In matters of sale of commodities and movable effects, the avoidance of
the sale takes place by operation of law, and without any demand, for the benefit of
the seller, after the expiry of the period agreed upon for the removal.

" Barry Nicholas, supra note 70, pp. 243-245.
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afiunisreiudnsagasliudidenlienadounduAuuila (cannot be reversed) n1sung
Foundanusuldunnsdidenldmunzan waznisusuldnawiansdndyaludnvusiiviild
é’cyigwéluqmm (résiliation) Yagfiaumuiannitnisiidyadntudailiionadounds
(résolution)®

2.2.4 WAIUINSYRIaNN U Ifensandyan luusemalgasuil

ms%’mmﬂgwma‘liﬁu (Reception of Roman Law) L%ﬁﬂssmmaaimﬁ@'mé}’u
Fulugaananaanisssd 15 feidutinanfiwestusuionanidunisnguang (legal
institutions) wazkAAATUE I concept) Tasnguanelsdiudnan iauﬁgﬂé’%'mmgmwumi
Jaseidouniainermanifiddedefnnienguune (scientific systematization of legal
thought) Fafimanufantiedrsunluragdudiundie aadinsfungranelsduves
LEJaiﬁmﬁﬂ“ﬁuaéjﬂﬂiﬂmﬂLﬁaﬂf\]’mi%UUﬂ{]ﬁﬁmﬂﬁLEJﬂ‘Uu“UENLEJ’e)‘JﬁuEJEﬂuﬁﬂWWEJIEJULLE)?JIQ lagil
Fortasieunngisemasesuilifiaondunnisiiosdrunarsvidessamennisngngd
vt s nalagseTInguLinguanelenvuilisiufureeesiiu (the foundation of

common German private law) L3ufiinduludssinanSaaa wazaragagauialseina

wasuil (Reichshofgericht) laleanengrunaniiilimdudassanndmnidieasiu (Kaiser) uwag

[%
a o v

wilunmmgufenageanuialsemeaasuiiaziisnunaitadeivinJgymivesmaniausilung

¥
a =

UfdRndulienaarsanlulidnsnawmilolnanundasesnauriodiuldngnanianisiies
wilanilg Uszneudvanindsauiasiasygnavesesiulunaininaninguuieaisn

UszinilaaAnveaesiiu (Germanic Law) AWAnsnesuIning widgininwragne1e1uauin

'
v A aay

ARAUARLALAIDE UUFIURIAIUINY VU8 TAUTEINAINO198991n T Tsyayn (practical

' ' [
v a aaa Y 1 -

wisdom) wazUszaumsallunsujifiienaunseadurdnduniign usrnidadeguinu

9
(%

AflanuunnseslunnsngliegnasiauluSewraiunndaauresunng vy 8nvisenn
slimgualuddndumndymifetutuduSemliveduineu wagluriengauuid
MaduaungruneasnUssmdnllonvassespuldidofanTyaniniasegiauasdinuna
Ao v IS (% ! ! = 81
gANANFUtouLAziinaInot19siaLilas
2.2.4.1 msFulnguanelstiuidigszuunguaneieasiu

ngrnglsdiulmiausiuifnwaznszuIwiainnguneindiassuunimh

Tdnnguuneteesivaunsailudanisivdymsududeuniinvulivasnandulugnseu

8 Ibid,, p. 245.
8 Konrad Zweigert and Hein K&tz, supra note 61, pp. 132-134.
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(%
LYY

ANUAANIINgVInewanganaulieInmgNalaLd uiedudiBninaveingruielsduled
wazngunelsiudilonguunesdureseesiuwalungruneinederuldagviiofuwaud

uaLAduYesdnga5snlsly 8nMeN13neRIdnTIsIALsIusuAnA (the Holy Roman Empire

[

of the Germans) 9893n5Ws3ALWOTIU (German Kaiser) goulususaslnong@toinnudug

U

AURAI8IINTNINTIALTIY (Roman Caesar) Mlvinguunelsduiianuveusssuegnedly
N1sNaUINIBNSnamteRuLawEoTIUBNATY Aax U InedevatswisluUsemagasudl
Sulegeungmanelsiueg19aseds neusfivaniunisaligunaseaiadiufemimuniasnm
o dy A Y o vy A o Y Y & A e

grunaluvaiunvesnul W lidigeivgngmunelsiugnirdnedmdunusnemengrane
WaIRYILENANTNNYMUNERas T UIAUY09AUAY kazanInnIsalinardvinlangvune
Tsfuunslugvangviosduvedeesiu® auiunmsauanlugaisesdygy1ianissei 17 9
dwanUasedalanyanaainiusuinisvesanifunsauuaziilugnisinindeg uilvena

wagihlviyarawatiuiiyuueslunslddinlminnseg uunanfauwnna anvisusugnduuas

a o

yuyadbnsuntnnguingiiverdnandunisngraneinngaiaiuaisalssindinafuaulenis

Lilauazdludnisdnszidevlunisdefuldnguune Tnenssuiunisdnviussaiangvuny
CY 0 amD o I A a0 w a [ ! A Ay a
adelnl (codification) WUNAKEANFIAYUBIVUIUNITAUANRING 1IN UNUNTEAUAR

[
Y 1 |

TN MaNEITAUTENATIABYUUANULANAIINAINTA18LAL UTIAIINN1TTANTTN

Y

wnngaualeguwuunstydanguungliiluarednvaldnusfiaseunqudmaunasziinig

[ e

[ LY 1 = B Y a

ARNAUBENNHLIRHA aEiﬂqliﬂmsuaﬂmmwﬂgwmaﬁﬁgqaquwé’mmwa (law of reason) iile
gmindngmaiounisasulusminerdoeesiuldgnyinlviuiaritatusenaiuiisnisly
AumngasdesmuarnIsinungmneunninssusuliifoutladgmiiAatuate
Fuufinguinelsiuldnsevinauenn®

2.2.4.2 AM5INUTLUIBNYNUBUW AL Y

apuduialunstaiUssnanguneaielnsilfandusiuadaiy
Suvfusnazarsleonaldisnasludaviussananguuneanednualdnustand1adramdn
winwa (law of reason) Iloatfiuayuiazaivauveusssuknienulunsldsnnaunases

wagAnseunmuAnveslalanuanasely muwmstivanwnnailuy (Rationalism) 3eliiena

' [ '
1 A a = va v

nszgulviianisuanddestalanyanasenainiusuinisiauiniinfulun1su] iR saaa

[
1 =1

9813l3AnuT9An558N 19 TadiuuiAanisnguunelndffnieguunugIuIeInannITNIg

Y

8 Ibid., pp. 132-135.
& Ibid., pp. 135-138
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Usziimansuazddiuddgvililszananguunsunseesiuusendldilunadnsoegraiu
anstuda.e. 1900 ddnusyiRmansnguune (Historical School of Law) un@nuanig
AUARYRIYILERSUlAuw Y1 3eyd] (Friedrich Carl von Savigny) vugi1951ng1u

ANAR wuAndTnUsEiReansngruunaiuinnguunaiunandnainauasy i

'
=

YosdanuIYEY (product of civilization) BIMEITINUAZIATYIBNMUKIUNIAIANRNTUAT

unnd wazaraul e iingruieddiaduinainunravesdiunnageonnguuie

4

winQMuIBiREIN1TIINNEIN 8T UTAIYY1uVBIEAU (the inner secret power of the

] CY]

spirit of the people) H1uUsEIRAaRsTUEIIUIY drtinUseTRmansngrueeIngmuuIe
S v a v oA a a o Q¥ a a1 & v 1Y) v o
Muviasaynatumenguuieatzauseind wasyinliendgdlaiiiusieduiuimniinisdni
Uszuranguaneunseasiulageiduuuifntassuiuuresussananguunaunad Sueadu
AUKUY 3 lwadnnsinvinguinefasiagdesssuyifvesuywduazlddseguundn

WeaansgoulionsadingrunswesiuniludunisdunedulanadunisiHusoass

v 2

Uszindlanaiuuesrieesiudnmie wazwinUasslvmanidmansiasyiivinedraduy

.
a v v a a Y = Y

sssumAdeuinnadungrnesiniuvemnaulund duludiignaesddensuainnisdy

Y

FUTBAMUAALAZTAILININY NUIERUTUIUNVUBTAITYIBNNURIUNIALIAFILGDAN

o

a = =

wetlagty Mewgdedyduezausiaiudnuiusiinvenguusiwesii (Germanic
source of law) Inefilddinamengmneasaussindaaiuvonsneesiuegaufieausls
Anwngranelsiuduasiidviwamiefuuauuoungiawfwefisilounegeenuiudnde
wazngnelssuifnuiilddidausiamengrunelsiulurasganansdsenasimsuslausauss
mﬂﬂzjuijﬁﬂmﬂg%maisﬂuiuﬁmL’;mﬁménm']ﬁ?u WA AN IRk uIN19d11dn
UsgTReaningmnessiufnuingranelsiudaia (ancient Roman Law) fogflutszana
nguuigtonyulsturesdnsnssadaniieu (Corpus Juris Civilis) aua19na1ladndriin
UsziRmansnguuneasiievinisfinwmngvaneynatuiiensddvinaiedssiimaniuaz
JausssunengngvesraLgesiueg9eTeds uaginefiganaainnsdnuinguanelsiiy

a 3

asmLﬁu%’m%ﬁwawﬁm@mzqﬂﬂwLLméﬁﬁﬂUizi’ﬁmam%ﬂgwmd@fﬂizaumaﬁﬁﬁmﬁa
UszananguineuiagesshildgnussmelidleTud 1 unsiau a.m.1900
2.2.4.3 YAANaNwLYasUITIaNgMINguN e Ty
Usvananguneuneasiu (Birgerliches Gesetzbuch) fitandnualfias
a1 3UU Tassadsnasunfndadundnnalnenssesdninsy fMeansnguane fisi
Ussinangrneunagesiufldsdeasiunailiemnausgwihiausissdeasiutinngmine

91TNITuAIBMANINUsTInangninguraeasiugnInituegelananifeiilvyana
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aslaianulalaazmnuagldidalonmalndeussuslalagdie nandntdunilsuseana

4 3
ﬂg‘mmmw'aLaaiﬁuﬁlﬁﬂ’mﬁj@Lﬁamﬂmmﬂué’ﬂwmzﬁgﬁLLf’ﬂsuﬁaquLawwﬁaﬁ@’hami’m
vdnnpusnefidauuazidugusssy LLGiUiziJ’JaﬂamJ’]EJLLWQLH@iﬁUﬂﬁ@ﬂﬁgﬁaﬁUiﬁUiiﬁmﬁﬂ
e duussssgaieinusuAauarnislifesfniumswhliausssumandyliens
yhanudlaldlnedonazosadeiitnnguunessnivszauiymilienaienud-lald
ogagndes agnslsinuminyanaiinluauduineuazdngdesinnnuasmdssilaly

1 a

AATLaYANLEEUANTUSEIIAN e unaee sl Laueagrandelidle® Weeiens
v o o [ Y Y o aa =2 42” o ¥ ¢ a ra
avinaslalidenldaeuniaumanedndwinliusnmanonsuaidanssunsswaiany
wiwgwarliduau SnilianuasudiuanuanysaiauausafavlantinlidesAuazii
TrdniauBetuld Uszuranguunsunsessduiadildauissunssuiisondouusiiuinios
AN NIedusen (legal calculating machine par excellence) wazfiodusogns

1 a

yosUszanangrnelenvuiifinauigaaziinssniunwngranesendoaiian (the most
precise and logical legal language of all time)
faiuszaangmneuiasesiuldutuenidomesniduioun 5 usn
(five books) ANLLLANIINSANEIYEY pendectist FsUsznaumeussninileindaendniily
(General Part) UssWiiaosindendl (Law of Obligation) ussnitanuingendwday (Law of
Property) Usswitdindaensounsa (Law of Family) LLasfjm?hausﬁwﬁﬁﬁﬁwmmﬂ (Law
of Succession) uananissUsznaulufefiugruauAnfiutsusnyanadng (personal
rights) Sudsindhemsdsduldansmileyanadu uavdnsmilening (real rights) Sufisindne
nsnandsavsmiiensndroyananisuenitliduAsadoniu sonndusgdaausiudy
vdnanilasudninalnenseinnguanelsiiu ﬁ’aﬁ?u‘{jagmﬁdﬁ%ammé’aumun%ama%mmm
Bonliunedaeudud (delivery) Wiolauaroeslsdusniudos fulddendnngmnedi
$emil uil (Law of Obligation) aufigndanndlassasnsliluvssnilaes Book I) dauilym
Inssudns (ownership) Tuniwdaglouanguslugddoidelanazesslsdusdosusuld

megvanngvsngdnmensng (Law of Property) #admagluussnitany (Book I1N*

[ '
=

) 1 v Y Yo Y]
U3INANT (Book 1) vasuszananguunannaeasiulafivuanannugud

<9

D

(%
= [

avihlulduindnnguaneienyunsssuy Wy yarasssuakaridiyana wenanidain

)

'
v v 6 =

mlulunsnelifduiusvesyaradalineiilulssuianguunsatulauineu wu dAnssy

8 Ibid., p. 144.
® Ibid., p. 145
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(legal acts) FafiauduuiusssugeegnaunnuasinumuneniigwiIefunuaseunguds

[

dymnusenn uenaninantifinssudausuldunnisuanaanu (the making of will) uaz

a A a v

n1suBNnNaILiiagAnIolandgeyn (terminate or rescind a contract) uananildsladngn

9

PN

Anullauysaivesliingsy (voidability) Miinainaudfgiia nadeaan3evuy wsensdl
AUUNNTBAUSDIANAN T T dmSudATTuLaz NsuansanuInUssinvlaediodu
Pegniuninmualilunannguuieitsiedyg) (Law of Contract)® dmiuszuungvung
Feyeyn (Law of Contract) ISU8NSnaINkuIAnUeIAUgUTUNaeIiANIansalNyidy
A Ao o ! = o = 1% [y ) o o [ [ (%

AoyARanliEEnMLasIWsuiuTEevieundnES nlunsindya yaraliindudiung

¥30U17 Wiedwsegniedeanannsadnduliegdaseuardassuiinvaulunareanisvin

Re

a o 6

deyeyn LLazé’ﬁyﬁgmmmuamyimLﬁmmﬂ@jﬁ@,ﬁgwﬁémwﬁmﬁuiaimaamyaaﬂ (sound
judgment) ﬁaﬁawﬁ%ﬁwﬁ’mmqﬂizﬂﬁﬁﬁﬂ%ﬁ‘%ﬂﬂﬂﬂ;ﬂWiﬁﬁé’iyzméfmé’astﬂ"lLLaw‘iﬂﬁ
doysyrldanysal (void) wgu ﬁmmwgﬂﬁwﬁuimsJs'h?Jum'ammawL’%&JU%@&JLLazﬁaﬁsimé’uﬁ
(contra bonos mores) AEAAT1 138 usUszanangvaneunaeasiiu wieldvitulae
vj”ﬁp)iym'hwﬁ"qmﬂiamauawmﬂizlwﬂé’uﬁﬁuau (exploit) mnuvienulaianysal (plight)

4

N v . . = | 4' v a Ql' ¢
wsonegUsvauni1sal (inexperience) nspunwsasluisosdndulanauysel (lack of sound

a

judgment) vasAd1BNHNENIA UHTINENEABNTNAVBIMLIANTTLITUTUNANS (bourgeois
state) faavdntunugaunisaiUszysulnedsnuien (social democracy) daanisaaasuly
4 a [ o X o Yy v o v i a a g
walawnaudanulusgtuiugunniasdesaunsesyanaiinesnitlunmaasygianedy
MNNE AV TLRUIAAEUIUUNGBIE AL RTs U lUFIANLAE NI UNINUEITTUY
wsegiaiieysylevddiusin Mellszuulaseasianguunelenyuinitonlesdaiiio
(interlocking rule) voaUszuranguursunteasiulienavinlifuasestialanyananiy
wwUsesUlnedenudaulaegeiivssdnsnin memglvinliiansiauingnuneuen
sruudszaIanguuie (law outside the Code) waguanainileateasdulatindnainy
Fodnduazliingla (Treuund Glauben) auuns 242 Wrudsuldieunlalymdify
Tumaasegiawazaserudusssuludiauraisnss 1w nMendsansulanaAsanifeingd
nsRuAstingveswesiundnRiuientasetunniardnasiludianiulanassiiass
wazimansalgadeieesiung Tueanduilviiansdsuiuassnsuaniuisuredesiy
[ £4 < V1 v a o S a o 4 o val aX
Jusu wiulddwanduanyaeatisnlunedyadaivveasesiulagniinlilinan maay

v
1% [ v

AENINN1TINUNAIUUNSNA3A (good faith) Beratwesiulanaurdudulawn wan

% Ibid., pp. 146-147.
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a1

“clasula rebus sic stantibus’ FUSUlGLATAAN WA URUALUBE1ININTITING UV

a '

ﬁagigﬁﬁa wannslaansegsldimunzay (improper exercise of right) #an ‘Venire contra

a

factum proprium’ Fudunannguuielalinigasavuaziistenuszleguainnisnszyin

a

Taudafungfinisalassnoulile wienan Verwirkung” Fadundnnisideutdeluddns
(forfeiture of right) FefiotTudnuausnilsvesndn ‘Venire contra factum proprium’

Weannglddndasiaeilalauddnsvesmuauainasnaduauaisdadiinazegluetgnanud

fd’

2.2.4.4 Waun1svawmiannguangdnfien1siandayyilulssmaeasiiy

Tnguszasananvaenisidndygyrrenisusenligdynyidieniilaona

Y

A101508ANATad YY" (withdraw from the contract) lamndndianseyiniasnantinging

*°

doyey1 wazdandignslunisidudatenisieaniumutedyydlanatuainnisndayayily

auysal usildunisibinuesgaiuanuiilunisdisenineuuny (to be released from

a [

the obligation of counter-performance)® kagn1SLENTYUINIUUTEUIANNUIGUNS

v UQI 4 a

wasdulyglvnsiandyyaeinduainnisiantanuivesddyyilaguannaiuand

o

a % 1 1 a 1 ! e’d‘ Ya a a o 89
waunandyadeadyydniiednulssasaayldansidndeya

atluszinangvangunsgasiue.a. 1900 founsusuugwily sousulvd

n1stdansidndynyranddygrdieifeilagedumgdrdynTygRegndnngvuieiily

(General Part) 993UszananguunauneasiuimunaasUszn1swinty Ussnisuiadunsd

Ngnuildsznilandn (delay) wazUsznisiassnsdiinnstrseninareluiuide
(impossibility) Wil dunsiirulifuifnudyailunsdidus lieradadinsanisdise

I3
@ Y ay v Y

nilaaznistssninanauiddetudesusuldmenannguuneanis (special rule) 7

LY

nnunedluleninadygrduiidnvaendndndedulawn nannsdrsenidlignees (non-

conforming performance) %38 ‘Schlechtleistung’ &3lasudnanaannguunedyayilsdud

& Ibid., pp. 149-150.

8 Basil S. Markesinis, Hannes Unberath and Angus Johnston, The German
Law of Contract: A Comparative Treatise, 2nd Edition (Oregon: Hart Publishing, 2006)
p. 419.

8 G.H. Treitel, Remedies For Breach of Contract : A Comparative Account,

3rd Edition (Oxford: Clarendon Press, 1991) p. 327.
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a2

o

SR ‘USLGUﬂWEJsLuGUEJUL‘UGI“UE]x‘im;]WJ’lEJ’J’W]’JEJaﬂHm‘”GUE]“U’IEJ (contract of sale) whiu® uaxdn
ﬁy’af;j wanildavsianduadessnauladonseninanisidandidnduafunissenadul
nALNY (damages) (osanmsidndyandeniinasitlignsdigndnanslunisiienadene
Ayt

dmsunenain1suTuuTawaby (reform) Uszunanguunetgasidy a.e.
2002 tu ndnnnsAnng (breach of duty) 130 ‘Pflichtverletzung’ aufifuusluming,
280 uazndnn13d1sewillignies (non-conforming performace) lusnsn 323 Uszaaa
nguuneunaesiiu foilusnundndrAglunszuiunisusuusslszananguunaunaeasiiu
\onuszasAfiazliiasounquuinsdinistiseniffnuniluynuseian (the basis of all
imegularities of performance) fla1atAntuldmungranetsesiuluilagtu® wasutuen
sUwvunstseniinUnfoonduamdsenssuldun Ussnsindadunsdiignviiiniiy
ﬂ%ﬁ@ﬂﬁﬂmumiﬁﬁ’ﬁvwﬁ (breach of the duty of performance) %asammwﬁwﬁﬁuaaqﬂuﬁ
1uﬂ§ﬁ’aﬁifﬁwumsmﬁﬂiymmmaumnumsﬂimﬂm eyl Srevan mmwi@uﬂwﬁ
fldnseviniafianusansediild wu nstiseuitandn wardun Wudy Ussnsitaesfunsald
Qﬂwﬁlﬂﬂ?ﬁwﬁmiwhjmwzmw‘iﬂéf Wy nstrszninanafuiuide wardug (Judu
waztsgmsfianudunsdifignuifianifidsdeddanusedasefdlunsdisent (oreach of
the protective duty) é?faﬁaL“fﬁJuﬂﬁrz'h?JwiwﬁﬂﬁsﬁNLﬁmm‘%amﬁqﬂﬂiaﬁ (auxiliary protective
duty) ﬁLLﬁ%lﬂﬂzimawaéﬁﬁ’zpﬂumwé’fwﬁ’lé’ﬁgzgwaq@mzﬁLLﬁIuUﬂQﬂiaﬁﬂwsﬁmwﬁﬁﬁ%ﬂaLﬁm
é’mdnﬁamamzmimmmamiﬂﬁﬁ’aﬂ?ﬁzwfmmﬁmzm LLaslé’aﬂgmwﬁﬂmﬁ?ﬁgwﬂaj
gnfas (non-conforming performance) ﬁLL@iLauLfJuLﬂawﬁﬂﬂgﬁmmawwﬂul,aﬂmﬂﬁzgfm
T ududrunilsvemdninluingedsanisiavieifusenifinudaa (breach of
contractual duty) Wiesuwhfunistiseniianduaznistiseniinanaluiuidedaeaiod
Wusuiuasidilatuuiiin® uazufluanuliaenndosiuluFesniaandygyiidesgnies

P

ansisenadulnunawnuliedyAnlddudiefnaunsadndyywazidonadulng

Y

0 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note
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mukuugUulunisdnindssananguraneunaazndlydnldisn1sievd (copy) Bneae'"

ANNUAULMAIVDIALNTTUNITI19IHS BAdU U LTINSz U U 1va I vuaAIudeuly

Uszananguunewnelsaaalulneusensnlidnsnaussuiang nunawnsas wdyd w.a.2466

120

sziiladinunanUszudanguanawnissuaananun ' wasinliiannudilaiaiivseuia

nguuewisddulagninvivulaenisAnaenatnussaiangrungunaieasiu'? wiseuwr
a ! ' ! a a ® =] a ! ' a s
ainanseluilsemaddulusfniinein1su]iassaussiiangnungunauas ndye

A.A.1890 Ninvinlme Gustave Boissonade BnNMuey1INsLAagaiiunumdAglugissiu

122

Y9an15U UngrunevesUseinagUu'? wasdeusguraguuladninussutanguuiouns

[% '
v Y a

guutwdslnilegdnsAnaenlssaiangmunewniseasdy SnNIUayanunnmsveLnes

Y

wnes (J.E. de Becker) finauznssun1ssnsldidumanlunisdnvinsauszanang uunauns
WAENIYE W.A.2468 1N1591989TUNUINTIVRIUSTIIANY MWW UEDTUBgININY WE
grunvEITRTe N IdRuImuwuuUsEWag Yuaaialonalun1suiassnauseaia
NOVUBUNIRAZIEYE W.A.2466 VaIRnzEI 19T INSRAaLNSTUIaaeulinnAtos 8nvie
dnsnavesvflTuAawazdIngunltutwaznasussutaasuludaduladanssuu
I v a A ! 1 &
ngvsngvasnudusuwuulunsufsussuungvang nsidenlougouraunuUsewmer Saa

rodinguusUszimaiovaswaulinelawndndela?

wenniliivedunanueven
1 a ! ! ! = a = A (% v

W1vBIsEEIINWITIvEIna IR usiunsluAnwnussmeaseng vladlonahinsy

a3 19U IngNsTmsuinanslunsu Mulinuaulanguuiesesiueglites

W nviuiinszsivusisninlidenyinassusenisaenissulu@nulalaiduiufvudas

9 yiuns weenU, 9996873 18993509 99, . T54.

120 579879, . 749.

2! srgaziBunlusng yiluns wernunw, 879ua7 (Feesad 99,

22 arpdgdafnyiniediny USegn wazdszifaians auzifiaians
uNInedusssumans, 579ua7 (Fes307 108, u. 61, uarlusng uiung waeuiu, 87947
1905507 99

12 yfluns wemnUu, 97Ua7 499a3509 99, U. 755.
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sanguiazluissuseNUssmawesiuiondundeulszuaunsvisodesdloaoulalaiuui
Taudinudinauundueduinsudsnis wazilonszenursraaidnianisfneiainussine

ganguian whalunsus Sidesnshiludnenguuneseflawmaiuasn (Heidelberg) Ussina

v
v

wosiiu usvnefiaafflfdumsluAnvdenuanuddladesmnieasaslanaded 1 1y
Fereu'® dauftarieduandiidiuiudluszoruaniunsuvanssyifengrsarliidiude
ﬁumsﬂg’jgﬂﬂgwmamuLmeﬂizwﬂgwmaLLU‘iJmﬂﬁw%U Lwil,ﬁaaamé’mﬁuslaﬂﬁgﬂ
SHUUNQMANEATNLLINIIVEITHUUNGVANBUUUAIAT LTI URa e B uduudariyszana
ngvaneadslniug nsumassvyiiiengniildnsmendisliionlaldnuinyuszana
nOMINY winsanereudaidoniindsuiidanuansawiouddlu@nuinguinefiussine
wosifudwazduiianufimieganniiiedsslenilunisnduuntisaiusisseana
nnvneunisuazndvsliasaiusnde

2.3.2 TnwisunliygfAngruneindremadndygivedlne

SleoTuil 9 Aaneu W.A.2468 AMYNTTNNTINYMINesulFTmUssgLiladayin
INURTIEMSURNINIIMIBNITENENERY QYN (rescission of contract) %qﬂagﬁuﬁwwumagiu
USTN 2 Tehenil dnva 2 dryy e 4 ENFyyn VeIUTTUIANNUIELNILAZNIYE
Tnguntiygaisenadndygiinalitedueenuulaedfilignudluddsuuvady
arsvdrdgdunanfouniefest uasduiranguuieveanuanitdienisiandaygn
(Rescission of Contract) gnindulasisniaifisuifssiaunanyUszanangraneunsdiu
A.A. 1898 uarUszaianguinglneea iy A.A.1900 I@aﬁam%wizmaﬂgwmaLLW'aijﬁu
I ndulalszanangrneursguveanesiunines Joseph Emest de Becken)'?
damﬁammmﬂszmaﬂgwmaLLqumﬁulé’mﬁaﬁﬁwm Chung Hui Wang \Jundn Tng
AMUAIUDNLEITOINTZBINIUITITLEING1I I LAABEIUAITIAILUAN 189N wUa9UsEUIa

nuinsknagesiufadenAnvinguuneNusemnasingy Na1Ae ‘The German Civil

aa s [

128 apivndadneIniedeny Usvgn wazsUsyifaians amziaaans
AN USTIUAERS, 59UA7 (59955077 108, 1. 19-20, 30 LAY 85,

2 1U509 “sr001un1sUsERNTNgInefuA TRl 1 Asna 89 27 ganau
WNSANTIY 2468, T MOIANUIBLMAKYIYIR, LBNAITANENTTUNITNUINT @AN.3 NS
USEUNTIUNITINNGVNG 181 5 (2), 1-aAn 3/5 303dIUNT8UNTUTEYLAMENTINANT

INALUINY (1 FvnAl — 27 AanAL 2468).
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Code, Translated and Annotated’” 484 Chung Hui Wang'*® Tagagins31n13319N)naneg
lﬁaﬁﬁaﬁaaﬁwmﬂﬁwLLUammé’aﬂqmmﬂismaﬂg]‘wm8LLW@ﬁuLLazLaaiﬂumﬂﬁﬁﬁﬁy’aam
wuduenansuantun1sensNUssNIanuuIeLNILazNItYE W.A.2468 fadlseaziden
soluil

2.3.2.1 MnvesUszananguuneunanaznifiad uins 386

AszyuamynITinTIngmaneldnsafiansafisuAsaszninanas
540 WisUszanangvsneuiad uLazanns 349 uisUszanangvaneuingesiiu Tngnnas
Tiennniean 349 uwisUszananguanouwwsdiu iesanuiiuinddesdndundni
Faaunant’

Tnefiunmsn 540 wisUssanangmneunsdgiu'? fidernudwioluid

“Article 540. - If in virtue of a contract or by the provisions of the law,
one of the parties concerned has the right of rescission, rescission is effected by an
expression of intention to the other party.

The expression of intention of the preceding Paragraph cannot be
annulled.”

AIUAUINIBITINBUBY UIANTT 386 WAIUTEUIANUUIUUNILAY

129 Aiflamusasialuil

WAvE
“386. - If by contract or by the provisions of law one party has the
right of rescission, such rescission is made by a declaration of intention to the other
party.
The declaration of intention mentioned in the foregoing paragraph
cannot be revoked.”

[

WefiasaudraziiulnuinsvisassiindnnguunefdAgiaznisudses

o

Y & o al [y 1 = 14 o a o vy Y
MU’]LUUI‘lﬂ‘UW’]anLﬂEJ’Jﬂu Tagazunnaiesn e A lg Ty

aa s [

126 prpdvndadnein1sdinn ISty wazuszifanans auzldfaans
UNINYINUTITUANERNS, 9 NUAT T T5a7] 108, u. 31.
2T ARV UVIAWVNNR, 9796a7 1IN9TI9T] 125, U. 827-828.

' ) E. de Becker, Annotated Civil Code of Japan, Vol. | (London:

Butterworth, 1909) pp. 141-142.

1% YR IRUNEMOWNYIF, 879KA7 19905507 125, U. 831.
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2.3.2.2 Nu1vaIUszNIANUINBLWILATNIRIYE U1A5T 387
U T8YUAULNTIUNITINNYMUIELAINTIINIITU TS ULREITENT 1IN
541 WisUszaIan)nuneu e Uuiazunng 283, 324 uag 354 LHIUTENIANNUIUWNY

wostiuley  anadlvisiemuyiuesseuangmanewnsg Uy

' (%
v 1

WN51 541 WisUssananguanewnisgdu’® dilleanudaselull
“Article 541. - If one party does not perform his obligation, the other
party may fix a reasonable period of time and demand performance within period;

and if the contract is not performed within period of time the other party may rescind

it.”
AIUANTINAIYIBINGBUDY UIATT 387 WHIUTEUIANNUIBUNIUAY
wWigyg ! dilleaunmaluil

“387. - If one party does not perform the obligation, the other party
may fix a reasonable period and notify him to perform within that period. If he does
not perform within that period, the other party may rescind the contract”

definnsanudraziiuinnsisaesdivinngraneiidfyuazulasse
soudulUlurhusuieniu Tnsazuansnsludesfiunldifeadnioeringy

2.3.2.3 ﬁuwaaﬂszmangwmULLWQLLazwm%é 11751 388

ﬁﬂisﬁqmmzmimmaa'wmawmalé’mwﬁmmﬂLﬁ&JULﬁENiwdwmmw
542 wislszanangriowiadUu Laganne 361, 286 (2), 326 (2) 306 Wag 362 WitszaA
NOVUBLIAED T I@sJmﬂaﬂﬁ'ﬁ"]qmmﬁmmﬂizmaﬂgﬁmEJLLWijﬁu LAZANAIIINITUDN
Gndan  Wswdudesvenlidndienilmeu Lﬁaqmm‘jﬁagmﬁgﬁamﬂﬁ&lﬁ@ﬂaaﬁmumnm
Tudqt*2

135 fiflapnusanaluil

Taeflinne 542 uisUszanangueundu
“Article 542. - If, according to the nature of the contract or to an
intention expressed by the parties, the object with the contract has been concluded

cannot be attained unless it is performed at a fixed date or within a fixed period of

130 J. E. de Becker, supra note 128, pp. 141.
1 1990 MNEWAWIR, 8794A7 1905507 125, u. 831.
132 79679, . 827-828.

133 ). E. de Becker, supra note 128, p. 142.
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time, if the date or the period of time has passed without one of the parties having
made performance, the other party may at once rescind the contract without making
the notification of the preceding Article”

AIUANTINIYITINGYVBY UINTT 388UIMIUTEUIANYNUIUUNIUAY

Pans1uiiiannunsmaludl

Y

wwe >

“388. - If the object of the contract according to nature or to an
intention declared by the parties can be accomplished only by performance at a
fixed time or within a fixed period, and such time or period has passed without one
of the parties having performed, the other party may rescind the contract without the

notification mentioned in the foregoing section.

[ 1

Wefiansauarvsiuinunsisdeiindnnguunefddgyuazuunsse

o
(%

I3 o a ) i % o a o Y & v @
nowlululwihusadeniu lngavusnssludesmmnldmesantosivingu
2.3.2.4 NU1U8IUTZNIANUUBUWILATNIAIYE 111A5T 389
MU T8YUAUENTTUNITINNYMUIELANTIININTUNTSULREITENT NN

543 WisUszaiang g iy kagannsn 325 wag 326 wisUssiiangvuneunaeasiiu

Inganadlisamuyiiessearangnaneunisgu’®

Taeflnms 543 wislszananguaneuiadu'® fidenrudeluil
“Article 543. — When performance has become totally or partially
impossible owing to a cause imputable to the debtor, the creditor may rescind the

contract.”

[ 1 [

ﬁ?ﬁ@ﬂi?ﬂﬂ?@’]@\iﬂﬂ‘t}%@ﬂ U1msn 389 LLﬁﬂﬂi%N’)ﬁﬂ{]MﬂJ’WﬁJLL‘W‘QLLag

a 5137 dl ! 4’{ = dn/ U ! té/
WYY ‘VIQﬂiN?JuiJLUE]ﬂ’J’]?JﬂQ@@VLUu

“389. — If performance become wholly or partial impossible by a

cause attributable to the debtor, the creditor may rescind the contract.

[ 1

WoR95U A9z RUINIR s Isdesdnann g nue @ Aglaz kuassa

o

(%
o

[~3 ) a [y} I % ) Q" ) Y < v 1
aautdulUTuviusadeniu Tnsazwanssludos i lgisaantoswinuu

3 YQaAMLNIVAWIIYR, 879UA LT995507 125, U. 831,
35 5l9679, U. 827-828.
1%¢ J. E. de Becker, supra note 128, pp. 142-143.

BT 990 EmawNyIF, 899687 19995507 125, U. 832.
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2.3.2.5 ﬁuwmﬂszmangwmaLLWQLL@:W'mes‘i 119151 390

ﬁﬂssﬂ;mmzﬂsimmiiwﬂgmmale’fmmﬁaﬁmLﬁaULﬁmmemmw
544 WisUszanangynounsdiUu Wazane) 356 Witsvanangmneunasesiu lngnnas
TiemuviussUszananguaneuiagesiu esainiiuinssnangmaneuniseossiugl
dearfidniaufindd

Taefiunns 356 witUszananguunowesiu'® fiderusuteluil

“356. — If in a contract there are several persons on the one or the
other side, the right of rescission may be exercised only by all and against all. If the
right of rescission is extinguished in respect of one of those persons entitled”

AIUANIINAIYIBINBUBI UINTT 390 UHIUTEUIANUUIBUNIUAY

7159 4 ans auilidernudaelul

WS
“390. — if in a contract those are several persons on the one or the
other side, the right of rescission may be exercised only by all and against all. If the
right of rescission is extinguished in respect of one of those persons entitled, it is
extinguished also in respect of the others.
definsanudresdivinesiaesdeumiiouuunuasy nndoe lny

]

szunsndlunslddosmsening “those” fu “there” Sudslifiruuansidluansydns Aty
2.3.2.6 TuvaeUsztanguuIBueasNIalvd 41ms 391
fiuszyunuznssunssangneldnsafiansuiisuifsssenitmnng
545 usUszanaNYBUNY LagaaT 346 Witlszanangmneuviaeesiu Tngldnn
adlisrsdumuvinuesnas 545 wisUszanangmneunsdlu venaninnadliifuiea
AYNUBIYDNAT 346 Mau 2 wiingvaneuiawesiu Thluneudl 3 uianas 391 Mg
$refulvaiBnge

140

Inefiung 545 wisUssananguunenagyu'® dilaanudssialuil

%% Chung Hui Wang, The German Civil Code: Translated and Annotated

with an Historical Introduction and Appendices, (London: Stevens and Sons, 1907) p.
79.

* NOINNUNLVNUIYIR, SIUAT 48995509 125, U. 828.

10 ) E. de Becker, supra note, p. 143.
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“Article 545. - When one of the parties has exercised his right of
rescission, each party is bound to restore the other party to his original state; but the
richts of third person cannot be injured

In the case of the preceding Paragraph, the amount of money
received must be restored, with interest from the day of receipt

The exercise of the right of rescission does not affect a claim for
compensation for damage”

uaNYNtl 1M1 346 witlsganangvsnewasiu' fiilornuisiolui

If in a contract one party has reserved to himself the right of
rescission, and if rescission takes place, the parties are bound to return to each other

the consideration received. For services rendered and for allowing the use of a thing

the value shall be made good, or, if in the contract a counter-payment in money is

stipulated for, this shall be paid.

1 i 1

ﬁ?i&ﬁ]ﬂi’]ﬂﬂ?iﬂ’]é’ﬂﬂq‘@“ﬂ@ﬂ U1ms1 391 LLﬁQUiSNUﬁﬂQ%NWBLLWQLLﬁ%
Wgls ﬁgﬂiﬁaﬁuﬁLﬁaﬂawuﬁaﬁaiﬂﬁ

“391. - If one party has exercised his right of rescission, each party is
bound to restore the other to his former condition; but the right of the third person
cannot be impaired

To money which is to be repaid in the case of foregoing paragraph
interest is to be added from the time when it was received.

For services rendered and for allowing the use of a thing the restitution
shall be made by paying the value, or, if in the contract a counter-payment in money
is stipulated for, this shall be paid.

The exercise of the right of rescission does not affect a claim for

damages.”

o
(% I

P = = <@ ! o v o a [
WerlTsutiisuaziiuinuiasisandaszdiagluviusafeidu lag

wansinasesnslddesaniissdnioswringy MelAuswening 391 wislszananguuie

= 1 a v a

wiiskazndvdlanmuaisnisvitbrsnielinduAuggiusiudunasuiiuauysaiuinnid

! Chung Hui Wang, supra note 138, p. 77.

12 YR IRNUNUMAWINF, 979687 (IN95597] 125, 1. 828-829.
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2.3.2.7 NU1Y2UTZUIANQMUBUNILATWIRITE 1IMT1 392
MU T8YUAUENTTUNTINNYMUELANTIINITU NS ULABITENT19UIN T
546 WiUsERIaNQMuewna Uy wazi1ng 348 wislsvinanguungunage iy laganas

Tseeuviueslssinangmne e siu'®

4

TnefunnsT 348 wislssananguuneleesiu'® Lilleanudaseludl

348. — The obligation of the parties resulting from rescission shall be

fulfilled contemporaneously. The provision of 320, 322, apply mutatis mutandis.

1 1% 1 U 1 ! a {145 =
AIUAUINNWINNE Y UIH31 392 LLW\Tﬂi%lI'Jﬁﬂ{]‘VilﬂEJLLW\TLL@SW?N%H 4

Wonnunssiolull
392. - The obligation of the parties resulting from rescission shall be

performed according to the provision of section 369.

[

WoNa1suILA9E I iUINIn T Ieansiindnnsnluuanssnuluansedda

o

Iagug31119571 320 wag 322 vaslsvinangunuunteasiungnanedisluningi 348 ves
Uszaranguanelnaieasiudziisteazdennednudyya1anauuwni (mutual contract)
11NN NEMRBUANNYMUIEIIAIENIsUHUAN 5T senilludygrstemauwny (mutual

contract) FeAdnayendauknTunzaestisynilenauaslidrsenilludiuvenule

o

'
aa v

undniheagladisenilnauinulazrdeeniiun1eg Wi nsanady g dienidsdndesdnsy

Y

Y o

niduvesmureudnine uazdedinvesdnsfiavufiasnisthsenilliidesaneanelian
aulaifusssu (bad faith) sauludenisilesfostsfunfinudnydismounn nasnednsa
%UﬁLaﬁlﬂﬁﬂiwﬁmwﬁqLﬁamaﬁﬁwﬁwmmﬁﬁwwumiﬁ@é’ﬁgmwéfaaﬁifﬁwﬁufiﬁ’u
(contemporaneous performance) waznsilasainudyaaaneuwnilunsdidneniado

9146

o Q’l’l el U L 1 U o dgj 1
Frsgniineuladndienauliyensudiseninouuny wANIAST 36 ‘U@QU?%N’]@ﬂ{]‘WMWS

193 999, U. 829.

14 Chung Hui Wang, supra note 128, p. 78.
1 YR IRNUUMOWIIYIF, 979KA7 19985507 125, U. 833,

16 30151 369 WaUsEIIaNgMINELNawaT NYE
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LLW'&LLﬁzW’m}UETléf’;’]wé'ﬂﬂgumEJ’hmEJ”ﬁyfg’lm\‘imauLmuLLazﬁﬂwmzﬁummiﬁﬁﬁz UFY
mouknulilduiuiisanaI1enalisvasdentosndn W1ns1 320 Lay 322 ¥99UTana
nnEuREe s

2.3.2.8 nvesUszananguuneunanaznidivd uns 393

ﬁﬂizsquﬂmzﬂﬁiumiﬁwﬂgumEJléfmaﬁlﬁmim’lLﬁ&JULﬁaﬁwi’mmm’]
547 WisUsvanangmuneunsdUu wazinne 355 wikszanangineuiaeessiu lagldnn
adlifsstunaviuesUszanangrneuiaguu’’

Tnefinam 547 uwissznangmaneunisdiu'® fidoanudwiolud

“Article 547. — When there is no fixed period of time for the exercise
of the right of rescission, the other party may allot a fixed reasonable period of time
and demand that the party entitled thereto give a definite answer with the said period
of time as to whether or not he intends to rescind the contract. If no notification of
rescission is received within the said period of time, the rigsht of rescission is
extinguished.”

AIUAUINAIWIBINGY 1IN 393 wriUsEInangMEwNIkas NS 3]
ilemnuseeluil

“393. — If no period of fixed for the exercise of the right of rescission,
the other party may fix a reasonable period and notify the party having a right of
rescission to declare within period whether he will rescind or not. If notice of rescission
is not received within such period, the right of rescission is extinguished.

WoRasaualagiiiuinunnsvsaesinannisiladunnansiuluansediny

LAUIENSLA

“ludyayinmauunuiy gdyy el lisoudrseniiauningndeniay
o t:’l’dl a wa o t:’l’da!l 1 Wdye Y o Y v v 1% dy UK 1 =
FseniivseveuiRinisdrseniils uiarudeiilmiunlddeiu dmivesrdyayidienis
U 1= o ”»
gelaifanmun

4 9ANGMOUNIIR, 9IUAT 19905597 125, U. 829.

18 ) E. de Becker, supra note 128, p. 145.

1 yRIRMUNBMOWNYIF, 879KA7 19905507 125, U. 833,
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2.3.2.9 MnvssUszananguuisuraiazsnidivd une 394

dwiuiiveana 394 aduinangarinevesmnaivhensandya
i AssguamenssunTTnguuelénmafiansaniisuifeaseninaming 548 wis
Uszanannvaneuriedy azaIngy 350 Ui 353 urisUsEanangmneuneeTiiu 1ng
5'1mmmsﬂazﬁqmzqaﬂw%’mLﬁ]u’j']mﬂaﬂﬁa’w%ummﬁmamhzmam;mmaLLWqﬁjﬁumuﬁﬂ
wlavadmsiunines'

1%

B fiflaanusssaluil

Taeflinms 548 wisUszanangyaneuadiu

“Article 548. — The right of rescission is extinguished (barred) when the
person entitled has, by his own act or fault, essentially damaged the thing which is
subject of the contract or has rendered the restitution thereof impossible or has
change it into a thing of a different kind by working it up or remodelling it.

If without the act or fault of the person who has the right of rescission
the thing is the subject of the contract has been lost or damaged the right of rescission
is not extinguished.”

AIUAUINAIWIBINGY 1IN 394 wrUsTINANYMEWNIRATNIAIYE 2 3]
ilemnuseeluil

“394. — The right of rescission is extinguished when the person entitled
has, by his own act or fault, essentially damaged the thing which is the subject of a
contract or has rendered the restitution thereof impossible or has changed it into a
thing of a different kind by working it up or remodelling it.

If without the act or fault of the person who has the right of rescission
the thing which is the subject of the contract has been lost or damaged, the right of
rescission is not extinguished.”

dlefnrsanazifiuinnssaedifauunnansiuiadosfiilalduas

aNsEAAYLIIaNN VNN

na1lagasuunUyalAnguuienuininnignisian (envdn) deyan

o

(%
Y

(rescission of contract) wisUszuangnuneuisiarmal¥ggns1Tulaglasudnsnaannmns

150 1579979, UW. 830.

1 ) E. de Becker, supra note 128, pp. 145-146.

%2 Yo IRnINEOWNYIF, 899KA7 19995507 125, U. 833,
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uaslaudvnalagnsaninUszanangvanounaeesiuldun 1ns 390 uar 392 uag
anvhesaiilasusninannisUszanangransusdluuasdssanangmneunaeesiiuie
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2.3.3 Usziamvasnisiandyan lulssunanguanaunuasniaiye
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may demand damages for the damage caused thereby. This does not apply if the
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(2) Damages for delay in performance may be demanded by the obligee
only subject to the additional requirement of section 286.

(3) Damages in lieu of performance may be demanded by the obligee only
subject to the additional requirements of sections 281, 282 or 283.

? Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,

p. 380
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in conformity with the contract

(1) If,in the case of a reciprocal contract, the obligor does not render an
act of performance which is due, or does not render it in conformity with the contract,
then the obligee may revoke the contract, if he has specified, without result, an
additional period for performance or cure.

(2) The specification of a period of time can be dispensed with if
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2. the obligor does not render performance by a date specified in the
contract or within a period specified in the contract, in spite of the fact that, according
to a notice given by the obligee to the obligor prior to conclusion of the contract or
based on other circumstances attending at the time of its conclusion, the performance
as per the date specified or within the period specified is of essential importance to

the obligee, or
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3. in the case of work not having been carried out in accordance with
the contract, special circumstances exist which, when the interests of both parties are
weighed, justify immediate revocation.

(3) If the nature of the breach of duty is such that setting a period of time
is out of the question, a warning notice is given instead.

(4) The obligee may revoke the contract before performance is due if it is
obvious that the requirements for revocation will be met.

(5) If the obligor has performed in part, the obligee may revoke the whole
contract only if he has no interest in part performance. If the obligor has not performed
in conformity with the contract, the obligee may not revoke the contract if the breach
of duty is trivial.

(6) Revocation is excluded if the obligee is solely or very predominantly
responsible for the circumstance that would entitle him to revoke the contract or if
the circumstance for which the obligor is not responsible occurs at a time when the
obligee is in default of acceptance.

3 BGB Section 241 Duties arising from an obligation

By virtue of an obligation an obligee is entitled to claim performance from

the obligor. The performance may also consist in forbearance.
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' Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
p. 421

Y Ibid., p. 388.

' Ibid., p. 422.

" BGB Section 323 (4) “The obligee may revoke the contract before
performance is due if it is obvious that the requirements for revocation will be met.”

18 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
pp. 401, 422, 430.

¥ Ibid., p. 431.
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! Ibid.

22 G.H. Treitel, Remedies For Breach of Contract : A Comparative Account,
3rd Edition (Oxford: Clarendon Press, 1991) p. 327.

2 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,

pp. 426-427.
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1 BGB Section 326 Release from consideration and revocation where the
duty of performance is excluded

(1) If, under section 275 (1) to (3), the obligor is not obliged to perform,
there is no entitlement to consideration; in the case of part performance, section 441
(3) applies with the necessary modifications. Sentence 1 does not apply if the obligor,
in the case of failure to perform in conformity with the contract, does not, under
section 275 (1) to (3), have to effect cure.

(2) If the obligee is solely or very predominantly responsible for the
circumstance due to which the obligor does not, under section 275 (1) to (3), have to
effect cure, or if this circumstance for which the obligor is not responsible occurs at a
time when the obligee is in default of acceptance, the obligor retains the entitlement
to consideration. However, he must allow to be credited against him what he saves
due to release from performance or acquires or wilfully fails to acquire from other use
of his labour.

(3) If the obligee demands, under section 285, return of reimbursement
obtained for the object owed or assignment of the claim to reimbursement, he remains
obliged to render consideration. However, the latter is reduced under section 441 (3)
to the extent that the value of the reimbursement or of the claim to reimbursement
falls short of the value of the performance owed.

(4) To the extent that the consideration that is not owed under this
provision is effected, what is performed may be claimed back under sections 346 to
348.

(5) If, under section 275 (1) to (3), the obligor does not have to perform,
the obligee may revoke; section 323 applies with the necessary modifications to the
revocation, subject to the proviso that it is not necessary to specify a period of time

%2 BGB Section 275 Exclusion of the duty of performance
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(1) A claim for performance is excluded to the extent that performance is
impossible for the obligor or for any other person.

(2) The obligor may refuse performance to the extent that performance
requires expense and effort which, taking into account the subject matter of the
obligation and the requirements of good faith, is grossly disproportionate to the
interest in performance of the obligee. When it is determined what efforts may
reasonably be required of the obligor, it must also be taken into account whether he
is responsible for the obstacle to performance.

(3) In addition, the obligor may refuse performance if he is to render the
performance in person and, when the obstacle to the performance of the obligor is
weighed against the interest of the obligee in performance, performance cannot be
reasonably required of the obligor.

(4) The rights of the obligee are governed by sections 280, 283 to 285, 311a
and 326.

3 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,

p. 421.
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% a A a A vy
Y ngldanuneIeunniunImaIsAIANIenIuUng (unreasonable effort) 819tiols
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“ Ibid., p. 409
“ Ibid.
% Ibid.
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(in specie) Miflgontusgiutlionassnisinsyuiaunnvualiludyyi n1sdeviening
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a0

U (generic goods) gnuilgeslieravaaiuarnuilatiuudinTngurenisdsenilaiuvin
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Uszaranguinsunaeestiu wavluwiueufeiiunisteviensndianieds (specific goods)
w30 ‘Stlckschuld” ffvigdndesdiounindiamesduasaendlanindiulagniians
wIegameludunounmsduwey guisgeuvqaiuainuildainga1iuuditnenu®’
dusuminlunisdisentineulnu (counter-performance) 989
Wantldaulasuniseniiu (released from obligation) M1uu1Rs1 326 155ANTS Useuia
! % di o & & [J Y a o
nguutgwnaeesiu Wen1sdrsenilvesgnuinatgiluiuideniuuingi 275 Useuia
1 Y 1% A [ 1a . 1 1 Y Y n’ljy
nvEnguNaLeasiiy Mmemgnaninaslunisldefsssy (not fain) wnitazdaeslmimildos
finthndrsevineuunuliungnuillagidmilifianusuiinveulag lumsuranisiuidely
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alanszyirludmausasenaulalunenasdelanisidndaye (any amount already paid
can be claimed back according to the rule of termination) MMuK9151 326 155AF Usznau

AUNIR3 346 89 348 Uszaangrangunagasiiu®

v

(4.2) nydrsenilduiuideniuuins 275 1539 Uszuan
NAVUEUN LTI
Safiansanluudinediuinmns 275 15sanils Usssnangurane
wiawosiy ilvusuldudnsdnnstsniinaefuiuidevosgnuiegnandanda (strict

° o a o L gap ° ) A a3 O
sense) @NNIUNTUNITVITEUUNUAINNEINAIUIN (onerous) &LUﬁ'JUWLMaBUULL@J’NIUV]'N

7 Ibid., p. 410.
“® Ibid.
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nillaudnsetiugnuilonudeniavldanuneeunazsrsevilaalunla Faiegrsidnaures
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vosgnuilluniseanldinefidesduudedunshiseniduiiansandniig vanganudmn
AnuduUdesegnluntstisgniliuiivguiainaiuaddavesgnuil 1wy gnuiladlans
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nsisenilivelinuewmganiuannstsenlniuideluma fidniuanns 275 15saaes
e nanlagasluingi 275 153aaes denazusuldunnsaimsiuidelunsujinndany
§181599549 (extreme case)” faagiiulainuselevivendmildunislasuainnistisyni

5184 (the creditor’s interest in obtaining performance) faudunusiunalnusinain

wagnsiiuduvseanawayaa i minslasuainnistssniuniosisdanuduande
= Y A = Sy = - o ) & Xy ] v B

Wigudualdirengnuildesgaidsluiienistiseniiny winelidendignslusesniny
duldsslumaaseghatisosliduinivsUudunstlveaning) 313 Ussuianguungung

WU F9AN9gUUFINVRIANNITIAEIAUIINGWVeTdANTIUFYYT (doctrine of the

(%
L3 Il

foundation of the transaction) &snsandstissiiasandsylovivosgnuillunisufiasns

P15l (the debtor’s interest in refusing performance) Judagy®

o

¥ Ibid., p. 413.
0 Ibid,, pp. 413-414.
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wazdeardudediinluvesnisiuddeluneujifnuung 275 25snaes 1w dgyanineings

A

47U (contract for work) 38 ‘Werkvertrang” 1111031 631 Usedianguanewnaeasdy
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Frsenilnanuauiiinluraiseuiaziinauendiuintunistiseniiiuninneanuglin
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A
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PrewAUdUNIIlNg Feoranniuinaduuidndedsanlganeuinie 12,000 € Fau1niunin

U

[
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A
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Y18Matu51A1 20,000 € LHudu Tanuiusuadugaauiniedusesnanany wninuwiy
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'
= 1

waruesdnygyn (contract price) lngtanivagradslunstinuadenelminniiugeiniy

9

' £% 14
a

nstrsgnitulilafavuannngAnisaingnuildessuiavey mewntanuidwisiagnaany

[
IS 24

mwﬁmmé’mmﬂ@EﬂﬁﬁaLﬂuﬂsiﬁﬁqﬂwwqmwumﬂwﬁmmmmﬂ 275 199AFDI @IULU7
Aritudes Canaris Wuhiinenisfiasynitusenisdssniinsuiniianunsonssiils was
doahelsionaitohgnuiivaaiiuanuiinuinns 275 1s3ndes Ussinangranouiagosi
dlffuredaufvindeddeluddonioununistisenil (damages instead of
performance) A1U11051 280 kay 281 Uszu1anuu1uliiaieasiy 91nn1599%9

(deliberately) Rewtidilunstasewil (oreach of duty of performance) wisoagiagliionla

> bid,, p. 415
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v

(4.3) nsdrsznilllunuideniuuins 275 155A810 Ussana
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v
o =]
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vsolil Watamaiduinduuing 275 153aan Walenalvignuilaiunsanaianamni
WNenfuAasssudinanieuiastidnseniila wivielidlvitedngnuivaaiuainutnlunis
o = d' (J o v = o o g ¥ U A
Frsenilaunngranenimun (ex lege) wazdrinlamgguwuunnistseviddnlunasdinile
Q’lj | :JJ = ¥ ] (% % a wva Y a o S| v 1
wngvasgnuilvidudniie dmsunisusuldlunsujiRvesnisiuddelunisfasssudsly
Winduedanineansiin Msildedialunisiisveinsdinistiszuiinanafuiuidelunis
= I ¥ 1 £ b4 ! a a ‘NI o ! ‘NI o L 1
Aasssugaulaun Unfedlawsmgauasiiaginisuansluseninignmevessemddae

Y ¥ < a 1 v

wiin Wusiu uazmawesiuneidadeliluad BAG NJW 1983, 2782 Fudldawiaasainunnay

a =

Tfeyu1nsf (Turkish) leadunmadnuvinundsemasesiunudyala 1ewingn

o ]
a o A ¢ o Y a | = = = O
Fensieln s ssuldef (government draft) twsizn sk unieiFanillnwiatu
Uszinstin Wusu uwagsawsidunigafwuindonvibimaeesduaunsauilulduile
Jgymtennmneraiatuegamainuaislalueuian®
wanNUNSENFyey L LeRINTMAMINNINTT 275 Teel e mil
a1aldansidndyarlidndudesvennanimuaiameauaisiignuildiseuiludedisle
A 1 14 I 1 a o o Y Y agi’ 1 b4 Q’l/o lejai 3 v
Wasnliaenadewaivsnastsdsiiagivualiidmiuennarilignuilrseniniduny
ouar™ 1Ing1 326 (5) Uszuranguunsuwnaeasiu Jeazululannuaisnisuennad
MuuanaImeaumsiunsanstTsenillunuide ualunanduiunisuennanmvuaiaan

I a

woauasholluteulvdrdyneunislddnsiSenlisaldmduluunaununistiseuidaiy

(%
a

11131 283 Uszuannuuglknaga sy deduntfidisenil (duty of performance) vo4

gnuilonalasuniseniiu (be excluded) ifiasannnistrseuiinaraluiuidensvaianiy

2 Ibid.,, p. 417.
> Ibid,, p. 418.
% Ibid., p. 426.

Ref. code: 25605701031162SQL



154

UIMg1 275 Uizmaﬂgwmmmawaiﬁu bb 61
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Adyy18ndige1addnsueniandynyn
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Y

finulsifunsiueuludesnsaaviuanniinouumilussninsiiveuisiuidelunns

(%
a v = A d

ﬂ?ﬁizmﬁmmaﬂwﬁﬁﬂmﬂuﬁw LINUBD1LABNNALITITNITUBNNANINTNUALIATNDAUADT

q
[

Lwaiuaﬂwuﬂgwmwﬁ gyiinounslgansiandygIn1uning 326 155A% kay 323
Uszanangvuneunagasiiu ladneie®

4.2.1.2 msfiauthilunsldanuseinseSslunstrsewil (duties of
protection)

107 324°7 Uszaranguanaunaeesiiv mrualad miidnsidndyaile

a wa 1

wiinganilaz i tRnidilunisdisewil (duties of performance) anmas 241 2535Amie

Y

= v v A Ka o O A q' A ! v a
LUDIAIYRUINAIUAUUIVBINKRUNUAITNUANTINYINNATITIUU ﬂaqaﬂ@ﬂ'ﬁm@ﬂﬁu{ijqﬂ]umaﬁqu

g U

TunslgmnuseiinsgTetlosiu (duties of protection) Tudufiaglinsevinnsinelmiinaiu

%

@evesionausyloviiiunindmiseusulanudyan i A5udemudyy1matiudey

Y

[

UURnudyTenNssinsy NI@amaﬂuwﬂ‘wLﬂmmmLaEJmEJG]’eJVIiwsJauausummww

Tnglidudurisldionlaldsanisnseyin (constantly and recklessly damaged other object

) %ﬂmiaiw{]mmLiaiﬂma@ﬂ’m’lﬂLLiﬂumwgumﬂ’lﬂ’ﬁ“Mumﬁmﬂmﬁ]’mmaaﬂm“%

?Wl%‘uaﬂLaﬂafyz‘g’]mam&m@Jﬂvmmwmﬂum'ﬁézjm'm'ﬁwmmﬂﬂmﬂummﬂﬂmma
4.2.2 FN15MsUBNLENERYRYN

a

andlunisidndygrteldudndanduses (secondary right) a89t91miinge

'
@ oA 1A woa A a

Adydladudeiia Wwhgatuansnlusenddemeununistiseni (claim for

> Ibid,, p 407

> Ibid., p. 430.

>" BGB Section 324 Revocation for breach of a duty under section 241 (2)

If the obligor, in the case of a reciprocal contract, breaches a duty under
section 241 (2), the obligee may revoke the contract if he can no longer reasonably
be expected to uphold the contract.

%8 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,

p. 432.
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damage instead of performance) A1uuIM31 281 235A%1S NI0ANSlUNITVBLELIBIAIIY
Heneannsdsenillaignaes (remedies for non-conforming performance) L1 110157

[y

437 wag 634 Uszaian)nuneuniagasdy F9dnsa1ausesienanidninuuana1eaInins
Jeruthseuillaoaniviangasdsioiduandanduusn (primary right) Adumnuainvuienan

[ 77 1
7 590.11:{

VIR SUd T milaudygy > vellnsidansdduseuduinidvildesuannaid
vuALIAINeaNAIT (period of grace) w38 ‘Nachfrist” vduneau Lielvignuiliilenianag
UfuRnsdrsentmudygniunsgeiing dnvadmifesiinunszezaiogamnuizay
(reasonable length) %38 ‘angemessen’ WANMWUALIAIUUDIAEUNTN (shorter) ANUUALIAN
Frszuiinenasliuamnnludyarnla mnmsivuanailimasauvseduiuly (too short)
anagnusunilulimnzanlanendslasmawesiiu® sgrelsifnisimuanaimeauaisiy
gauluiianusndulunsdlveinistiseninanadunudde esanazuiasianulidvunzay
! a ' 9 ) | ° A % & o * = Y a o P
pg9gmININImbAesvannanmuanawielignuildrseninnaredunuideluugs
1 QAI aa a a U Gl Va a o U c&‘ ¥ dyd a U v
neunnuariiansiandygivseldansainusesuszn1sou [Wuntdsannsavenandyeyile
IAENAURINNINT 326 1530 UTEIaN)UNeLnaeasiu wazisenaAldumennun1stnse
AIUNIN1 3112 233AE0 UTZUIANYMUNBUNAED5IU Usznau 281 133Ad09 Uszana
nguunewnseesiu uenanimgidmilidndudesuennaniruaiaineaunlsdalaun
a Y o I o S ' I v 61 ¥ e v = o ° v
n1signuidufiastidrsenilegisuduey 1Wuau® mewglegadesilagnannisvitlinis
dndyyenuszuunguanetsastudiulngasdinsevildlaauniiaglainisuanndnd

AMUUALIANDAUAITIDNENENTITSENTLFLNDUAILNINGT 323 155ANTS? wazdivoentIUN

>% Ibid., p. 400.

% Ibid., p. 401.

S Ibid.,, p. 401

52 BGB Section 323 Revocation for nonperformance or for performance not
in conformity with the contract

(1) If,in the case of a reciprocal contract, the obligor does not render an
act of performance which is due, or does not render it in conformity with the contract,
then the obligee may revoke the contract, if he has specified, without result, an

additional period for performance or cure.
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ladduissuannanivuanaineauasiuusnsainaflavya@liluunng 323 155naes®

\ ad & Yo & | o - | )
wu nsdiiulatadingnuilaglidiseviieganiuen (Wusu

a o e~

Wensldandidndyarfeduuinsnisdeigianudenigainnisindyan

<

(remedies for breach of contract) meiugilvinlyinisidndyalussvunguuneeosiuag

Wanatunisidndyey13uld (effected) doslinasuandtanun (declaration of will) 489

= A [

fyaniiladudieiin warnisvenidndayrdsdieluiliinssudieden (unilateral act)

D

11037 349 Uszuranguuisunateasdu® wazidudiuralaeseunlronguuiy

(Gestaltungsrecht) TlagsiliAnn1siUasunladspuduiugmeimudayaniu (power

to change the content of contractual obligation) Wana1n dn1s14ans.an degeynly

Fudusedldumnudugenangnsdidndrevilusiogsla (termination does not therefore

negative consent) wazHaluanwMzdouUNaIV0INITIaNTY Q1 (consequence of
— =

termination) TuSeswasnannisnadumugdgugsiu (rule of restitution) Wunalpensaniindu

NNy grsziuauly®

6% (2) The specification of a period of time can be dispensed with if

1. the obligor seriously and definitively refuses performance,

2. the obligor does not render performance by a date specified in the
contract or within a period specified in the contract, in spite of the fact that, according
to a notice given by the obligee to the obligor prior to conclusion of the contract or
based on other circumstances attending at the time of its conclusion, the performance
as per the date specified or within the period specified is of essential importance to
the obligee, or

3. in the case of work not having been carried out in accordance with
the contract, special circumstances exist which, when the interests of both parties are
weighed, justify immediate revocation

% BGB Section 349 Declaration of revocation
Revocation is effected by declaration to the other party.
65 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,

p. 420.
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o a [

fuunsyeziarfivennailaglisndudesinisuanaanuivenidndyngidnasanis
WALLEINT U
Ya a a o = 1o [ N £% Y A Ly
nslUansLan mmﬂumaamyizﬁmlmmLﬂumazmaﬂmsumiwaﬂm6] 71nFNA
(be pronounced by the court) ¥8458UUNMANELETIUIAULANFAIIAINTEUUNY VLY

HSaLrann1siandyandndesiinisndunsesnaanSeAadunau nsuenandn1ve9szuy
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[
U =2

NOMUEL TIUTUTWAINAS AR UTTUUNYNUIEABLLBUAD TUINNTITEUUNYUNY
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v 19
[ a1 1  a

ag13lsfnudnslunisdndygrvendmidnludseguugiunindni

<9
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[ I

ANTOUSTIH (Whole faithful) Mduazuendndayn) Fsansiantaudygyivesaniil

Ve 3
Wntulae a1 middiuluausuRATOUAINENT TINTNNIANAISRANTINANILF Y1999

5 B | A v S o K v 4 a X a
anniliinduluseniamidmilSutisenilandn (delay of acceptance) #381inTuaINAIURA
wo31819 i ‘mora creditoris’ goniinainlmamidliiandlavseulunisidndygituniy
1IN 323 2153AMN Uszanangvuneunaesiu®®

4.2.3 HaYBINSLENHYYT (consequence of termination)

[ § o

npUssasRdAgueInsttansidnduaylaessenisaainaniuiudisulawn

(%

Usznsiutlanissedvauludwmtnivesady e Mandyy131nnstse nino UL URS o

Y
I

1583907 wazUsensnaesiligdyanduAuggiusinanigawinnazdululs deweil

= 1 J a [ o

nslandygrdsne inaNageIlTzn15naAe Usenisnuidenisidndygivinliutnilu

3 A
¥ v
o

a wa o ) . 1 a 1 [
13U uATIIENU (duties of performance) mQQﬂammﬂauqmaaImEﬂmmaaawaq (ex nunc)

Y

wa o

Usgn1siaesvinlimthnlunisufiRdrsenildredulaiuaeusy (transformed) v3aiinna

% G.H. Treitel, supra note 22, pp. 327-328.

57 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
p. 388

% Ibid., pp. 431-432.
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foundu (reversed) Tutduntinilun1svinlinduAumanisinseuil (duties of restitution of

performance) @4138n31015ndUAUEIIUELANYRIANFUNUSN 190 (restitutionary

= 1

relationship of obligation) %38 ‘Riickeewdhrschuldverhdltnis’ wazlilolnann1sndumig

Y

v

srughuilddmiunisidndygiudnililddndunazdesimdnnisvesainiaisle

[

(unjustified enrichment) unUsuldlasaylay dnninisidndyailanseyideduyyiniing

]

[ =

auysalynUsznsamggagyilildiinadoundainnisidndyy Weeinnsdrsenillag

T o

= o ¥ 1 = [ a 3 [ 1 69
Ansphadluudgenilyagruvesdyafauysalsesiuey (causa)

4.2.3.1 navaInsanayy My

Y] %

HavoInIsidndyygndygiedluuing 346" Uszulanguuneuns

wosiu Farimunlignsdiiianisndufuggiusiiu (restitutio in intergrum) wirildulule

a

waransaluaaziiuazgnanninslidweufnysslevunmanenaulasuunaindndiey

nannsaananusuldnansainsidndygyriinannsanedy gy dansiandyyrniud

dqyey (the parties have reserved right of termination) #3® ‘vertragliches Riicktrittsrecht’

waznsdnslansdndyMAnvunuunUyaiAnguune (statutory right of termination)

% Ibid., pp. 420, 432-433.

O BGB Section 346 Effects of revocation

(1) If one party to a contract has contractually reserved the right to revoke
or if he has a statutory right of revocation, then, in the case of revocation, performance
received and emoluments taken are to be returned.

(2) In lieu of restitution or return, the obligor must provide compensation
for value, to the extent that 1. restitution or return is excluded by the nature of what
has been obtained, 2. he has used up, disposed of, encumbered, processed or
redesigned the object received, 3. the object received has deteriorated or has been
destroyed; but deterioration that is caused by the object being used in accordance
with its intended use is not taken into account.

If consideration is specified in the contract, then this is to be used as a
basis when the compensation for value is calculated; if compensation for value for the
benefit of use of a loan is to be paid, it can be shown that the value of the benefit of

use was lower.

Ref. code: 25605701031162SQL



159

139 ‘gesetzliches Ruicktrittsrecht’ wazynnauseloviazaesAuliundndeifinn1snuide

lioadseuuldluanuluais u1msn 346 155Ad Usyananguunaunaeeasiu Amuali

fosraldAudumtunuyaruimaUsslomisufisfestissfutu (compensate for value
of the performance) Wiliifasnifun1uanng1 346 153na1n Ussaiangvansuniaeosiy
Tunsdififunelddrsenilaenisdmevaudliuigie wasdeududildgniitansasly (cet
destroyed) iuiwdwﬁasﬂummmaumawmﬁ%@ LLﬂdWﬁﬁgé??aaﬂéﬂ%ﬂmmzﬁmzi’q

auUnAualnnu (diligentia quam in sui)™

Ao w '

4.2.3.2 navesnsandafiianwmeioniedsaidas

Fyaitidnuvaznevilegeeiies (continuing contract) n3e7ienilu
ANWNERIHUI  ‘Dauerschuldverhdltnisse’ Ruens é’fgfy']ﬁLwiaw'mhja'm*ﬁaﬂﬁﬁ’aéﬁwsz
wiliadaaulunsiiien (contract which are not fulfilled by single acts of performance
on each side) uAfosiin1sufiRdiszuilodredeideslulutiaaivis (which require
continuing acts of performance over a period of time) WU &g ‘Miete’ &gyt
TudnwaziNuAiu (usufractuary leases) 38 ‘Pacht’ deyayidnviudau ‘Gesellschaft’ uaw

'
U =

191945991 ‘Dienstvertrag’ \Juu wavdueyi

o

[

NeuNeNalag19MoLle9U19A Ul

)}

= 1 a

Audddosanludesniiuiilienainisndufiuggiugidu (regime of restitution) ANy

11957 346 [ NUTultundyemeLiles’?

TnedRduiusniinduandyyiseilosiudunnuduiusssozenineaay

! [ '
14 I o a g a

fifnuanaidugaiuuusunsedaliuuueunls Fslunsainlufifwuniandugavesdygyii

o

wiuau (an indeterminate period of time) A&aQY1MI@0I819VBNNAIAINTNB IVIHE

o

Wunsidndylusuiaala (both parties may terminate the contract with effects for

the future by giving notice) d@iuagspsuannanamthuuwlatugeuTuegfivanInyes

[y

doyeytiue WU n1suannaLiildndyy1319wININgeNTNegiUITTEELIaTAN15I

a { 1%

NuRDIY AUNIRT 622 Ussananguinsunagesiu Wudu wazdnslunmsuennaiaiamnd

'
=l a U aa v

Weowdndaay (right to give notice) dotdudnslvvesnduygylunsidndygniidnvuey

o

RoLioq (the ordinary right to terminate such continuing contract) w3afi3enly

' Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
p. 389.
2 Ibid., p. 436.
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a o

AWUEOTHUIN ‘ordentliche Kundigung’ @s@nsvlulunmsidndygnfianwazasiilosilly
o ) 2 a 42” a (% 1 I 73
Jududeaintuainnisiedyaudeengla
dmsunisianduanilanwariduninsnisideienanudeieainnisi
Adyeenilal R usedyyinevilegmaiiios foiludnslunsdiianiz (special right) 7
a o 1, . . . , = = a a i Yy A a
Wunluniwiwestiuin ‘auBerordentliche kiindigung’ Funefs @nsusnalesniieian
dylunsaliitay (an extra ordinary right to giving notice) AU Uy alA lIn1uNLIA5)

o v 1

74 = ‘U o I o I a aa «1 = o
314" 199NN JTHIANHNNIYUNILEDTHU AYANTLANF U UNTAULRNITAINAIDIR

[ ' = [

\inTuns1edlingdfsy (compelling reason) wsen1siadyayreg19ltdudfey (serious

e >

o

breach of contract) fiSenn ‘wichtiger Grund” laglaisdudesiiinisuennanialmaius

” Ibid., pp. 436-437

% BGB Section 314 Termination, for a compelling reason, of contracts for
the performance of a continuing obligation

(1) Each party may terminate a contract for the performance of a
continuing obligation for a compelling reason without a notice period. There is a
compelling reason if the terminating party, taking into account all the circumstances
of the specific case and weighing the interests of both parties, cannot reasonably be
expected to continue the contractual relationship until the agreed end or until the
expiry of a notice period.

(2) If the compelling reason consists in the breach of a duty under the
contract, the contract may be terminated only after the expiry without result of a
period specified for relief or after a warning notice without result. Section 323 (2)
number 1 und 2 applies, with the necessary modifications, as regards the dispensability
of specifying a period for such relief and as regards the dispensability of a warning
notice. Specifying a period for relief and issuing a warning notice can also be dispensed
with if special circumstances are given which, when the interests of both parties are
weighed, justify immediate termination.

(3) The person entitled may give notice only within a reasonable period
after obtaining knowledge of the reason for termination.

(4) The right to demand damages is not excluded by the termination.
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' [

agnglatas (without any term of notice) Mialln1siadyg1819518u59AalMARENSUDN
=l

(% '
=Y

nananuieldndya lunsaiiReulvnsindyarndudeunaziiatulaginnii (more

' [

difficult to establish) N1siady 108195

<

rgusslunsdlvesnislddrsenillvgnées (non-

conformity of performance) MogaelduntayefAlunnst 323 133a%1 nOUN 2 NE1IAE

Wenansanainnisnseinvauadudefiansaniededminuselosidiulidsvasddyn
a7 (all circumstance of the individual case must be taken into consideration, in

balancing the interests of both parties) i lmdulaanladaistiliauduiusaeiiles

UNTENIFUFATTELLINNNNAINUF YT (until agreed termination date) w3oRaasalviniu

muuanatluruennakazieindiauiiniag (expiry of a notice period)”™

[ 1 1 P

HavaINTandayanevilruiRdisretwaitioitinainnisuennan?

a23ami1 (termination by notice) 38 ‘Kindigung” gauyinlitAduNusa Uy Fugaty

Aa Yo o ' . . . ! Y a o Ao 1
L'Ja'W]'e]ﬂ[iJ'WFJVLG’IiUﬂ']UQﬂﬂa’]'J (notice is received) LLagﬂEﬂ‘MLﬂﬂNaLQWW%ﬂWi%Wi%%UVIHQIN

fetmuaaItsE it winmineladaiivuetissuduadelilaiinsuuRviseseiu

' (%
a1 =

Ansalasiniffestseniisnetuey dmsumsinisuennaridndyanlunsaldyayiinenil

'
1 1 =

agvsailodldneliiinnadounds (no retroactive effect) ms1zidua1ua3slun U TR

Minmstrseniinaangiiunazielaviadlulueinlieiagnaziasld (cannot be ignored)

4

Weasanlansgyivaareiindunaigldveulvnuvisdninmininudygyrauysal (within

0 a [

framework of a functioning legal relationship) fatiun1siandayayrfnentilauiadise

agsallieadtlienauiuldmendninluresnmsidndyaifinadunsnaufiugguziiuves

i =~ Y] v Y] I o § ¥ a v o ° =7 J o ' a
@ﬂimiuaﬂwmgﬂauwaﬂ LLW@JN@WWI‘WQG]Vu’]VIELUﬂ']?U'ﬁgWUVNVaWUm@ﬂ@ﬂimu‘ULLmL’Jaﬁlmﬂ

nmsandygnduiuly (bring to an end the duties of performance from the moment of

termination onward)’®

4.2.4 nswandylasUseny

A

nsdndyalagUiegeainduainriansuanaanunvesadyadieienag

(%
[ Y

MinNRUIveIgdy g sanddie wazilosnndunsidndyafinssiinlaeuseneiinli

2
Uawasaliusingdning

W
Fyqsiasunazdndygvseliedials uillefasandevsnalay

> Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
p. 437.
6 Ibid., p. 437.
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o A a £ 1 a [ ' I A v Y1 J = [ ¢ al
TBUIMNNIINISNINNAYUVDIANITULNY EIQJ,QJJ']EJ@ZLIL‘lJ‘LJV]LﬂJ’ﬂQI@’N@ﬂimLL‘M\‘i iy}iyJ’WUi%ﬁ\‘iﬂVl

awliAnAusEivegAnuIndsdygratuiiu

a o

4.2.4.1 Msldansidndyylaeuiensy

<

1Juf198191d3U99n15v1ANT TN (legal

[

N1SLEANTLANFU N

oo

R
Q)

Y
a o Y a a L

transaction) w38 ‘Rechtsgeschdft’ Ninipguumnandaseniauwna wazn1sliansiandayaylu

D Ag)

Y

N13uandLanunlanssuleldgl (one-side legal transaction) vesadayayndllmdurera

o

oy (innocent party) luueafgafunsldansuendsludliosnssuiifivadfoyia wiail
nsldavsiandnyaodelineliinanuduiuslummilssnisuaniuagd3umauans
LAY (not give rise to a relationship of obligation)”” usug1uralasveusienguuie
(Gestaltungsrecht) Guaagié’zgfmﬁﬁléflﬂumsJﬁmé’ﬁgzgwﬁ%L“U?alsmuﬂaﬁmamé’mﬁuémwﬁ
mmé’zyzywﬁ?u (power to change the content of contractual obligation)™ ﬁ?ﬂLM@ﬁﬁﬂﬁ
nii1Alun15UfUATsenidafnve g (duties of performance) gnidsuzy
(transformed) v3oiinadoundu (reversed) lUidunthiinsgiilidndelfnduaugguesifu
(duties of restitution of performance) wse ‘Riickgewdhrschuldverhdltnis’ Tun1wigesau
Famuneda n1snduAudguzifnvesnnuduiusimil (restitutionary relationship of
obligation)” waziduauaznsdifunisAunsndidesarnudningrsainiaislé (unjust
enrichment) tAnannsuendndludlesnssuludnssuvidemniiyagiuuvisdnyalaiauysal
(lack of causa)®®
ﬁaaLmﬁmﬂ%ﬁw%@ﬂé’agagﬂmSJU'%mEJﬁTWL‘fJuG?awaﬂﬂénmemmu%éﬂ

gbrwnddyrsndnelasunsiuiie Inevdnngrungdnmienisuanaanul (declaration

2°

of intention) %38 ‘Willenserkldrung’ gniUgyeiRagluuinsi 130-132 Fediordundnialy
(General Part) vaauszananguaneuringesdunusulduinisuansanuluynanvae® uay

Wiladnsuansanuilddnsidndyalaeusoreiielunsuansanuiidedinisuennan

" Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
p. 27.

"8 Ibid., p. 420.

" Ibid., pp. 432-433.

8 Ibid., p. 433

8 Ibid,, p. 67.
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TwngSulanudaduyanaiianizanzaslasunsiu (declarations which are directed at

182%

wsvanulunsalildonlaunadyadnidie

Y Y

an addressee) #3® ‘empfangsbediirftig
PR udyy waglunsdigdyaidenazgnuenidndyynluyananliagdonin

(inter absente) Uszuianguunewniaeasdy 1ms1 130 155Anile® vualinisuanaanin

I 1 =)

Ya 1 = Y 14 d’l o ¥ dl o L ¢NI o
f\]%llﬁ»laﬁ]@LN@l@ﬂJﬂ?iﬁﬂlUﬂﬂﬂiUL‘ﬂiﬂU’] ﬂ’]EJL‘MG}U‘VI']IWWWLLE’I@\TL"UG]U']VIﬂiZVHVLUIuaﬂHNSVWI']

Tigsuianudululinessuitatonvesnisldavdidndyyiulduasiinnuveuiemeng

Y Y

flagsinguiiu (the addressee has the possibility to take notice of the content of the

declaration) v3e13na13ldinsuanuanuilagndsliegvaulunmnusuivedsuianun

(entered to the sphere of influence of addressee)®*

nslaansidandygrazdinseyindlamniauidilavennanninuaiiad
waaumIsiaaleniagnuillauiladeunnsesnseujifin1sdrseniidnasmilsdenou
(notice) waguinisuennairuIduarlifisvuuumedusidilaindesasuiiumetiiem

Ao w = [ | A = oy [ = 1 dyo dy
a1venddglugesdsznsdalaun UsenisimilsneadunisiSenlvgnuiidiseniaiely

AvuanawLvay Ysenisiaesiesiiilonmwansimniuiivuawaignuidalidisend

[
&Y v a o v A

W fuannanagldansidndyayilaeviud waznisidndygigeniindunatuiuiliienu

inuaavennalaegiiansidndyanlidewanuanuidndygyigdnasmi? Seuly

Py Q"J v v 14 ] dy 1 Q"Jgj ¥ ! Q‘dg" d" L3
‘1/1L‘\]’I%UT\]SGIENUEJﬂﬂﬁ'YJa’NWUWLLagﬁLﬁL’JaﬂUﬂW’i“U’]’igﬂuLLﬂQﬂ‘Viu‘Ll‘L!L?JWI?]’J’]@J?JULWEJUi%IEJ‘UU

[

vosrhegnuilnazlasuiinnendeannilauszdedinnusuinegialsselu®

Y
s ilvilionananladnnisldansidndyanlaedsenslussuunguung

'
= L ¥

wostiusesegnelieuluddny nanfelsensivilsgdyayilavaiandyaidesuannai?

% Ibid.

8 BGB Section 130 Effectiveness of a declaration of intent to absent parties

(1) A declaration of intent that is to be made to another becomes effective,
if made in his absence, at the point of time when this declaration reaches him. It does
not become effective if a revocation reaches the other previously or at the same time.

8 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
p. 69.

8 G.H. Treitel, supra note 22, pp. 327-328.

% Ibid., p. 328
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wagivuaLaweauAlsignuildisenivseunlutounniesdunou wasUsen1snaenisly
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a aa £ 4 = d‘ = o ! S 1 =) 1 24 ' 1
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TuraUIUALANUTUTVRIETULIALT wazUsenTanvineraveINstdanIandyyndeuTuat
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o = o Aa o ! S oA =

anwugvesdygy I ludyaniianvugmluriedudyunidnvus neviedemeliios Feil
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navinlinisidndyarinalunisnguuneasdyganiansiaiuly nandfe waludnvue

> o

I A

douraeminliiinnisnduAudgusiauvesansal vienaludnuuglddoundenvinlidyan
auanluluouan uaunsdl

4.2.4.2 YonnasianayalaeUieny

a o

dusutennandndyylaeusenslussvunguuneeasduiy wiladn

I =

Fougendgensiiasnmlunisnedadunuslunwmilanudygiegisle g suidesnis wiin

ed._

R

ee

wenmilslyanenwedygitussiangrunewniseasiu mewainintlinseuaqu

& a ' LY = o = v Y 1
amuafiaggumaniasnnlunsuanaanu (freedom of contract) 3NUudesdnius

<

anduanuusziansulaun Ussianiindsdgyanfidnwazdudedygmnsgiu (standard

2 2

terms) %ﬂé’ﬁgfmﬂwmmﬁgﬂ%’mﬁ'rﬁmﬁaLﬁu%’aaﬂﬁuwé’ﬂﬂgwmaﬁﬂﬂ (default rule) &4
Adyyroannasliuandgla wazUsen1sfiaesdyginay (mixed contract) fintuuy
AUALRUSTOININAF Y IVaIUAN B NANAY LT nsitnusuilswsundmilsenash
ThAnmuduiusmedyariinannnanelunduies Wudu wazUsensgavinedayerianey
Lmuﬁhjé?qa@juugmsuammmﬁzg@ﬂmG] (atypical) wazfodudymusesianing wu Fyan

[

wALn353® dyaydads wasdyynsulyd Wudu widyaidismeuunuilisieguugiy

87 a . = 1 Y a a v v A & 1% [
LNALHDIY (Factorlng) ‘vﬁamsiwaLLaﬂ‘wmmﬁmmmuzgﬁuqﬂmmsm Wu

v A

Y} a v a Ql' ) & v 9 vao a vd o A & &
ns¥amuyuiariiusnsiReatuniinisAliiugsia lneg@edn (Factor) FoUndannil
(Account Receivable) #ufinann1sueduansan1sliusnisvesviedad (Supplier : Hds

Y83) Uarnda9niu §¥adeyd (Factor) aziludfnnuisondiszdununiiiuaingnwil
(debtor) sauvavimtinlun1susmsdydgnuil wagliusnnsdu qineiiunitiiued

Y

[y

c

v
v IS U

PannaslunisvinunalneIeseninedde Uy (Factor) AugueUnyd (Supplier) N15A9RY

o

A 2.

[ v 6 QII Q‘I k4 gj 1 d’f v A 4 v A .
AUFNNUSVIYAAAVLNEIVDIVNEIUNIY A NEoUYT (Factor) §u1eugys (Supplier) ag
anvil (Debtor) WinAndya17sendt dyayunAne3a (Factoring Contract). s18aziden

lUsag adn auant, “Uayvmingraneludygiunawmess (fygyrnsudeuazliuinisiiendu
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vauenmadygytailvilvnannguuneninanusuldunnsaldnfinainaidadeveseia (case

law) Toerawastiulaneieiunazyinanudilawazeausudygyininanlaeisnisuingn

[

nonuneasiuneglulsruranguuneunaeestudiuvsuldludnvusiieuidss (by

88 o v Y a o a I~ P [ [y 1 A ¥ 1
analogy)®® dmiutennasdnduyaylaeUsereeateliinludyyiianeuwnunlinseguy
Yy v a w Y =

sruvasenmadyylag 9196y waslidgnduiinudygyruandsegraduenne daiu

A7)

nsldvdnnguaneauiunleglulssianguruneuiseesiudiuiuldludnvaeiiioudss
Wnagyibiaunsasuiteinvausvesdyyiduitdulalites wasiliatennasdndyyilag
Useneludganationila uazduvaiauimillagadasla (source of voluntary)® figdayan

WaesenaningliiAnnananguuneiuuuey wasiielinelfanaituiniugdyyidiey

U g7}

niladdonandlvsndeniislansiviuanuveswuinagiigniunueuluinnasiuwas dn

= a ¥ [

H18nTl9A098aUTUNIUTBLAUDAINATIIAY dQ139LAUIT9IAUNITUARNSLAAU

(Willenserklarungen) veosdnsilasiligfignfesnsafiu (coresponding declaration of
intention) Nusiagiegau i nuNeliiuszmudygyItu’ vdnnsmilvluSesnsiinty
YAy NINAUINNH ULl ALAUD (‘agtrag’ or ‘angebot’) wazdnd ulAauey

[
a va v [y J

(annahme) Ngnasansaiu flagandylunimguiusivesasalunislfiadundunuiniaing

v '
U ]

duausgraunnauliensazidadeliiiuinisdavidyanduluausiduiuneufisuduain

' 1 1o 1 ~ o o 1o a 1 o o Py v oa X <
\wIMeTes downddyadhenilvidiaue wazadyysnidieviimaueaieliindudy

Y
dygyas’

[} 4 %

Auaueinszindeuananagieni s anuneltuiugvinAuaus (a
person who is presented) v3asiayanandoasiulaluiug (instant communication) 1y
nsdearsmalnsfninietemsdearsluiuefeaiu (another technical facilities) 1{u

au dragliiAntuludyyileeauysal Aauetuvzdosgnaeusulaeviuiiviule

anniin13fn),” (Inerdnusumiudin nradsidfaans Sufinineds pnasns
UMINGNY, 2536)

8 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
pp. 162-163

% Ibid,, p. 25.

% Ibid,, p. 57.

L Ibid,, p. 57.
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(immediately) Sulunann1smunIng 147 (1)°2 wislszuianguuneunaeasiu uaaEus
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nnsziivayanailidliegsent (in absent) AlauedeuiinayniuginAnauens1ULYig
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\AUIARIYNA0a1T (communicate) TUETun1sUaRUINUINANIZIA1 (particular
addressee) wagiilaAnaualuguuuuniavenisuanioandauanul vlin1suandanuii
o = v 1 v o wa « = Y

Anauederesagnglaundyailuisesnisuanaanur@aduunnily (seneral part) v8s

Uszanan)minaunaieasiy aenlanansannaitnwu® wasillonnauaiinunuielunig

[
o

wadannuiens Avelid1vindyea (an offer to enter into contract)” AaewsALaUD

'
a1

1934

v 9

Aoafimudalauliueu (precise) Laznasnsuiiumledsdaluasydfgyvod

WUIAZNILY (complete as to the essential elements of the proposed contract) #399

a a £

Wenlunweesiuin ‘essentialia negotii’ wazd@nsninNaudygveiunaziigeg1stioy
Ngasesaunsaiulaainnisiasanilonunariauetiu (the duties of parties must be
at least ascertainable) wayudnnisusznisudsfinuiulaveslusisvessesiulunis

fiarsaninswansanwmiduiuaiavevselideuliun dinsuansanusulamngiunis

o ¥ v

LARILIAULNE IR UNURTINALEUDAIE0DEAISITUANIUI “1a” (ves) #3D “Anas” (agree)

Y

¥
L2 =

< a ci [ Y a [J 14 ] ! A ! [J (J 926 a = &
ﬂLWEN‘W@V]"US‘VI'ﬂﬁLﬂ@LUUﬁﬁUZU']?JUl@ NNTLEAASLANUIUUYDUNBINUUANLEUD ° WasEIYWTU

AR}

(% £% '
2 £y 1 = a0

anszdAyvesdyydudanTuegiusIIuYIf (nature) WazUssLnnIBIdyY9NIaagnsein

A q

' '
0O Y a 1 a Y

(type of contract) wagNdAydenindstaduanssdguasilliomnmangvesdyafeosde

o LAY}

el

[
[ |

Weuselowilunisdnsenilusesnu (the main obligations) LU AL@UBLNOYBYINE LN

[ Ag 7]

AoduandliiiuiessoznalsuiuLazdugnuesdyg g ALY wazdmindsuymuneiiag

%2 BGB § 147 Period for acceptance

(1) An offer made to a person who is present may only be accepted
immediately. This also applies to an offer made by one person to another using a
telephone or another technical facility.

%5 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
p. 63.

™ Ibid., p. 67.

% Ibid., p. 68.

% Ibid., p. 59.
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a0

feyernneliiandoulnilaunsino@ndn1aming (contract directly transfers property

right) Beseguugulumamguiieuusssu (principle of abstraction) wazsewniuila

nIsUNNTENUNSEaulaenss (directly) waglnanau (immediately) Aodnsluniamsngadu

a1 o)

(right in rem) FsfimudnduesBsnansalursdyafesiitassinaaliidynyiog oy

Y

Tuvauzafdvindyya (the parties exhaustively determine the object of contract at
the time of contracting)” walunienduduatausveindyyrluni19ni (contract of
obligation) @efilaidunisleudnslunsnddueialisifesnsuiiunamuaniesieaziden

(detailed) visodonluiduansyddny (auxiliary terms) vedyanfianstiivaesjimuny g

ALY

Adyanenaesiseazidenludyqyineg Wulumudedyyininsgiu (default rule) 39
Unyalldluuszananguuneunagesiuvsegnifwuiduainaaesiu'® uasmaivilviin

si’faLmﬂGimwdwé’zgzyﬂwNMﬁLLazé’achp,ﬂumw%’wé Lf‘iaqmﬂsxwﬂg]wmaé’zgimwaﬁﬁu
1gfindnnsudsuenegraufnuinszninedinssuiineldiinanuduiusniond (legal
transaction that create the relationship of obligation) 73enluniwiieesiudn
‘Verpflichtungsgeschdft’ ﬁéﬂ@@juu%qwﬁﬁ@@m%ﬂgﬂﬁim (principle of separation) &g
fRnssulumaning (disposition contract) fSenin “Verfiigungseeschaft’ MilAnanistou
WasuLUas 53U esiinansavans (the legal transaction which transfers, alters,

extinguishes or encumber rights) &4 ”aaauugmiummqwﬁé’zgﬁgwL%qmmii:u (principle

Y

°T Ibid!.
% Ibid., pp. 59-60.
* Ibid., p. 60.

10 1bid.
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1%
Y o

of abstraction) wagmewnin1shUteNag1AnUIARINTUTIIiAENYTalTENIng

q

dygrtumamilazlunamindlidnansenudedeiuiasiu Fananad1AnyvoIveInis

wlanenlunangefegiuieuiaguiuiosneaudeanisiazduasulingvuiedaiy

101

wUuaUTWULAzdINalaenTIlTNISANNRvSANEE AN TSI O TuduiiReenanan

lgdnaueveidndygrdedulAnssunyslmfamdeulmlnensssednsmmsng nanfe
dsliAnanusiuvesdyatuifiy wazAsegguvemeuldnyaiBanusssy (princple of

abstraction) NsuanARUIYIALEUBYBIANHYAwRtegnelanuAsIAsavadlunis

v o o PN ¢ al

davindgenneliiiandeulmlaenssednsnimsngminlanaundisdu wagenananla

o w

AausvelandygidesdiidoniNdalauniusulazsesasuaiulufisaissdAgy

LY a v

(essentialia negotii) veidyafssliAnn1sseiuddnsninnnudygegiunnvindnaieg

vy o =

wazmera R lsureAnaueveldndyuilussuungranswasiuliaznseinlag

Y
Useneiile

[y

waztilomausianwusNTaLUL LU ULarAIAsUIUlUMBa1TEdA Y

o

Yosdeyaiysnuneaznseyintu ibiiAnUsziuisedidadelunsdvasdnauevevihdennas

(%
a [ v a

andygyrnitarsedrfyrestennasdndyyruiuanunuigasaunguiiedda na1dli

o—

¥ ' 17 '
A I

o a = ada o a o aa [ v v 1% 1 v J 3 o Y a =
BALIUYIVUNAD ﬂ']LﬁuEJGUE]Laﬂﬁﬁyﬁyﬂ‘vmLUE)WWVWI']SLML”U']I"UIWE)EJ’]\‘]GUG’ILQU'J’]LUUﬁWJ@eLViLaﬂﬁia

[

o 1 13 @ = < 3 a o Ao [% =) o
maﬁzwmaﬁyjﬁyﬂamqmemmmwmwamzLﬂumLaumaLaﬂazgz:ymmaﬂwmzmumu RRIRN

uevslandyrdndudesimuaeazdenlidaaulusowalunsastygfvoinisian

a a

Fyalunnazrlsziandiy 1Uu navesnsitansiandyy1nianvusnolies (continuing
contract) wsenavesnsigandiandyanlunsayily Wudu wagnisintausliddillen i

nanflenavidealusasralunastydivesnsdndyaisinanasiinaauysallavsal

Y a a v a o a Ay I o N 1 [ v
%Wﬂ‘U@W%’ﬁmﬂu&@ﬂ‘U@ﬁ]ﬂaﬂLaﬂﬁiyﬁyﬂiﬂEJ‘U?EJ’]EJ‘V]O’EJLUuaEUEUWIQJQJSU@%QINEJ’]QQﬂLGUWL’e]ﬂmﬂ

AR}

[

dyalag aruUszuiangrinounaeesTulawasAeoguugIuVRINaNBATEN1UNIVD S

]

Adey AlgureImalgesiuiiasneewdmanngueeglulszuianguungumns

53

wastuuvsuldunnsalludnwuzifivudss (by analogy) Asgazideafinaiuinas’®

SnvaUsznanguunewneesiulavygaluisesavesnislgansidndyayiliognesdnuds 3

o

A £ a 4

AuegUssinnuesdyyridanvasinlunmuualinsdndygy dnadeunduiilvgnsdses

Y% bid., p. 27.
92 1bid., pp. 162-163
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v A [ LY

! a = Id aa 1 & ' 1 = A o % [y Y
Nau uggmzmm ol udylanvuzneniogwweollesinnualinasd YU

A

[ [

Inglaldounds ududnsal waziileodedeiarsudinariligideueegedivinluns

o w v

MadparszdfgresonnasandyyilneUseieuu maeesiuiiazdinalunisasUygs

o

=

VoINS IFaNSEndyvsEeInIAT IR UL UIABsLNNaTu Tl SrdAYYIeslannadan

[

doald wazidlaiufemnduaisedrdresdennasdndyalaelisnsdeaduliaiy

T o

anwaelndnwuenilananIdnewusI 9P udNeY

[
0

drumaussiulngUseneiinseyinrenausvsidndypyiuu Inenannaly

o

Huraued desnsevilagdase (free) Usiranieulelag (unreserved) siadiaue aaewmnil

maussiossimandeululag wazdesldinavevszinuiindnluinauivesfindiaus

[y

103 N 9aNINANAUBDIINLLAY IR

MUAUTEUIBNYMUIBLNLEDTIU 3RS 151 I55AADY
wisildsundasuiluAnauedouiiodnlunisventasiauswasnatsdunisyiAnausu

T 1% Snansvindnauesdedunisuanaanunilaeiludesandeasnduludwividnaue
Y Y

0 [ v

wilunsaiuansanuihauesiesuiaussnllegseviinulseuiang g

Y

aneg!®

=® Yo 1 k4

LWILEDTIULY NNSWERWARUIATINaRLa ANl UDIESULINUN VDULYALTIAINUSUS

Y Y

o

YBIRTULINUA (sphere of influence of addressee) faT1eazideniina1iluuaa’® uusly

nsdn Uy a@linunins 151 Yssuranguuieunseesdy Adedudesniiuinly

193 BGB Section 150 Late and altered acceptance

(1) The late acceptance of an offer is considered to be a new offer.

(2) An acceptance with expansions, restrictions or other alterations is
deemed to be a rejection combined with a new offer.

%% Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note
2, pp. 70-71.

1% Ibid.,, p. 70.

% Ibid., pp. 69, 73-74.

197 BGB Section 151 Acceptance without declaration to the offeror

A contract comes into existence through the acceptance of the offer
without the offeror needing to be notified of acceptance, if such a declaration is not

to be expected according to customary practice, or if the offeror has waived it. The
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dudesinisdoasiausinauligidindaus widinFaussdesdinsuanioandauan

panlilsngmenginisalnianisnserinegelaeg1amiaununisuennandeasnisausd

Ul (externalise his intention through an appropriate form of conduct)'® 19w gvinAn

ausslidnfesuennamauediesanfuSeswmiuunanlufosnseyinguiu (normal
circumstance) wazdnnsdinilsngvirAnauelauansanuienlinliddesuannd1ifaues
(the offeror waived the requirement) #sdaeniulsensiassiarunsanuiulavesain

N1553R98dUAWINNIeIUTEAlE (mail order business) wagluaniunisaingdyayifnse

wagaLilugsnafuegisiolilos (the parties are in continuing business relationship) Wi

g Xy v 1 aNav 1o & v | o Y d' [y 1 A
VN‘UG]ENL‘UWI*’\]’J’]ﬂiﬂJ‘VlVLiJ’i]']L‘LJ’L!G]@Q‘U@ﬂﬂﬁ?’iﬂ?ﬁﬂ@ﬂﬂﬂLUUﬂuaﬁﬁL’iEJx‘iﬂ‘Uﬂ’TivLiJiJLQ@UWVH]%G]EJU

[
a 2 o o

Sudnaue sagwgiivindiausdedinisuansanuauesiusanuliniulalidmislanig
= 109 ! ¥ sé’I ‘U“"o I Q\Lvu a y‘U 4 A T oa
nila'” W fleifulpganssauseanmalaellasuanudugeunngunasesvseiioniumig

finuney Mionsdingtudsnsudlatuiinnensaluausensanarsudasianidneidostng
afnlainannsadnvenldausssudendlidondsmonsalag wienisiirvestuld
Feusolnilagnsanndimesinih Wusu Jsszuungumanewessiulusiniivdnnisniled
3ann faktischer Vertrag’ (factual contract) flaSurednnisnseyimusiegetnedu wu
A lguIN1TRge m%ﬁaLﬂuwé’ﬂgmLﬁaqﬁummmmamwmmL%’Wﬁﬂéfﬁgigﬂﬁ (the
declaration of will which is manifested simply by the use of service provided) waglu
woAnsaimedsauuisegwannsmhlunaunuteuluiidusuiuuresnsuansanuiyind
aua\‘iLﬁ@ﬁ@lﬁﬁmﬂuﬁagiyﬁ%ﬂﬁ (replaced the formal element of overt acceptance in

)110

the process of creating a contractual obligation)'*® usiagialshsnulutagiudeanufsly

Sosdygrintuainnisnsgriluaiiuasenenanlidunseusuannainnguunetuas

(scholars) wazA1ateasiumMetnanad1AynImann1saenadliligiulunianguuneiey

Y

Us3118n91une35895u (no support in the Code) Falutaldudananvennaitinngmug

point of time when the offer expires is determined in accordance with the intention of
the offeror, which is to be inferred from the offer or the circumstances.

1% Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note
2, p. 74.

%% bid., p. 75.

19 bid., pp. 74-75.
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7
a L

e o« [y a 1 &
dnitedalaifinnudndu (unnecessary) Wagen3aazdunsieiuly (dangerous) wiinluunAss

n13nsinvetyAranuiiegteIagnuasladindunisuansanuindiausslaguseny

(“implicit’ or ‘tacit’ acceptance) watuisossananniuniyafnguunedunuiluldlieg
wd7 lidrazilundninmeazidiawazndnitdivaindaisld wazgavinedseadiladmén

“factual contract’ fioglugrusMiludruvesiauinistunisuseiRmansngmuneiriiiu

111

(part of legal history)'!! uanainiilussuungruneteesiuinanniodinistia (silence) 1

aralumaueslaiiesainlunszuiunsdavirdygildgenenaivualigsuaiauensesin

a1 [

waelinszyiinislale 8snintiunisiisiae (inactivity) geudAviniunIsLanLanuIveIRyinem

Y

aussluanwgufasvisevantalisuaiausdnaig (an intention not to accept)'™ Ml

fUagniiuuisUsensiegnalulssaiangruneunaeasiu (Civil Code) Usenianguungy
Wl (Commercial Code) uaztinankuAIladeUnIAIaLL 03U (the case law) 11n13
a A &3 [ 14 1 = z:glj N wa

faanatedudnausls wu 11n91 455 lunsdin1syevieiseniseudi (sales on approval)
139350N151AABYU (sales on inspection) wazu1Ms1 545, 581 TulTosdya L) LazuIng

625 BGB luisesdyay1dnaussanu fdeinisiawesgdygreradunmsdedyaitulaedseny

a1

16 (the tacit renewal of contract) dnvsiinstlanunuiedudy (confirmation letter) Nildau

[

dAluindseirTuvesiwesiuludagtuadddlunsdnansdiiinisiasantumenaily

1% !
1 v =

Wevvasdyaluawunad wagdoundsdaueatuniaieasiloniasuauiunves

' (% ] '
% 2 1 = v a1 a

Ty lanaauiuaing 1 Jauneeseadyaindanungeiauiuiutonnas (terms) Feeedn

] yey
ly%JUfﬂﬂmﬂﬁJmﬂliiiLﬁu (may not have been envisaged) “sadlannas (agreed) Tudupey
nswARedIE19T uithefidaamnedeidennastinaridutefiviaassineldmnaudiusey
g wazdledhefisuammneldnudiutennadillfulunmuanuuemuduiniu dou
Foslduderodndenivinudldiureuludennadudmaniiy (inform the writer of his

disapproval of any new terms) waglunsnduiuddenlasvaanugldldudifnaiu n1s

'
a

a o X Yo a v & ° o v ~ £ o | . . .
faguirlvesdsuannneielainidumausssudetonnasiiiiadudsng s (his silence will

be taken as an acceptance of these terms)'™® uagmewniiausdagUeennauiud

wuavaLdndnaluszuungrueesiusssiinmsuennandeasiausdligindiauavelan

" bid, p. 75.
12 1bid.,, p. 76.
'3 bid., pp. 76-77.
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Ty lansu viusdagiitesniungvinmausdidesvennaimausansisauunalises

nsziutuvseinAlauetantanulidlidndesuennanmauegadesnt Junsaensel

Wnzdosiasunduiedils udedrteengadilassadinisnszyiidedinlunsvimaues

LaLUNLADITALUIANIDATYYRIA AL BT Ul U BIRINae B Y

a

fvafiarsunlusesdeninuldgndensaduseninednausiazArauss

= IS

(discord of offer and acceptance) M3uniulunwleasiuin ‘Dissens’ (dissent) F9019il

€

navibidya liiinduiae (non-existent) uignsainsassiinnuiosiinnainindyyle

T o

v
o =

aNYINUULLAT (the parties erroneously believe that they have concluded a contract) g

Y

o
= [l

wglifedinsuwusdanuligndesnssiuseninsdnaueuasirausseanduaasussiny
Uszinniinfladudounnatslulsosarszdrf (essential term) wazusgnisnaeafude
wanaslulosndladasydiAny (subsidiary term) YSUTLANAINE1TEE1AYVDIT QY9
= U ¢ y ¥ a c’{ Y v A o Y ! L4 N ! ¥ U Q{'Q 1
138091 ‘Hauptpunkte’ nAnduudsindnavinlideysliauysel (fail) daudounnsneandly
a1sedANisundn ‘Nebenpunkte’ a13gagatinalalagodenisininy (interpretation)'*
agnlsifuszanangmunsunaeesiiuldassmann1sinau (rule of interpretation) luisesd
wWiladudluszvunguanelnedndudeduiivgiuvesnisiintuiazliifatuvesdgygylilu
1031 154 waz 155 lnsunUyafvesuszaiangmuisunaieosiuriaadladntentaunnsng
1 o [ i a v $ { = ~ v ' A @ (% L3
sgninAlauskazAaussllgesnsaldulaun nsdlnilsdaunnarsiiiulszdng (open
dissent) #30 (conscious dissent) wagnsafaosdudounnaranlaiiulszdny (hidden

U ¥ 1

dissent) Lazdmsudounnansfiiuusedndrduitetuludeaisdfny (essential terms)

1 a

donfinavinldeygiliifintuas (no contract) W n1sndlaanasluizessaang ludyan

o

1 I ¥ I v W v 1 35 [ Y o [ 1 o w .. 1
w1 Wudu ualunsnduiumndeunnsnsidudutenlulyanszdifey (subsidiary terms) 1w

nsildlannasinadyadiglasessunisearvudsduaitu deulunistsuinvitlrdyelal

Y a

A
Y
Wndulaeg untayedAtuunnsd 154 153ania™ Uszananguunawnseosiy 219uantiingdndl

"4 Ibid,, p. 72.

> BGB Section 154 Overt lack of agreement; lack of notarial recording

(1) As long as the parties have not yet agreed on all points of a contract
on which an agreement was required to be reached according to the declaration even
of only one party, the contract is, in case of doubt, not entered into. An agreement

on individual points is not legally binding even if they have been recorded.
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Y o 14 =

Todnygytonilailannasiu wastilefinsanatnanunuantesnvasanstiudiiiesEeisen

[%
v A v

wWhlalddenldlinnasiutuligiusineududiuniwesdya (part of contract) winde
duddllannasddidnsa dyardeuliiniu wiindeniildnnasiutuagldlydoansydiny

o ]

[
LY [

= | al v @ I3 K v a v a o w v
‘Vﬁa‘lllLﬂEJ?ﬂU?@]i]UiSﬁﬂﬂsU@\?ﬁﬁJﬂﬂLaEJfW]']@J LLmﬂﬂmu{jﬂﬂUuNLLu’ﬂu&Wm%Q']ﬂﬂﬂ'ﬁisﬁlnmiq

A q

a

AINA1I918NTIEANNAAYAUIRIAUIILTIRTIVRIAF Y IV I@R I BINN T WaELAUTT

o

'
[ [

wassgauiasulaanan ndyy1ndnvinieisulAesandnwusueIn1insenillag

AN BF Y IUY nanfetgdyy I entshelalalinistrsenilaudyg wwu

o

I a v LY ¥

£ 3 v 1 = 1 14 1 A o a &£ a
Augdaduiaudyywdd Wusdu geudanudululdegaunindyayisiintulaziing

¢ A K = 4' Y a Y 1 gj 1% qy | Y1 G|
ﬁllUiiL!L‘UEN‘\]']ﬂ(‘;’]ﬁmiU']lILQWUWWLLVH]NI%LUUL?JUUU LL@%G]'JEJLﬁﬁluaﬂﬁ]ﬂaﬁ’ﬂ@??ﬁ’]ﬁLEJEJ’ilI“LJlI

k) T o

Yo o

wwaltuiiazdiewe1n1sufiRns15enil (performance) vasgnsdiilunIasusinladdya

A7}

'
v ¥ =

AnTuseningdygua ' wazsemniliosingnsdiildnaviunsennatludedyy denil

U A7)

' 1%
=4

Winanudawnnaenladiiuuseany (unaware of discord) @alaavirlunindatiuneidy

o =] [

ansedryludynresinavi lidynnldiinduee edrlsindyuynilannasdoassdfny

Wosnedyadlaaimiuludetusinintusasinaauysallinindrdouleluning
155" Uszarangringunagesiiu Mnemanassiuduiuiinsneunt nansnenadyyn

AlonnastulutanistalataziiiafansannatonisnnasiulundrMisanearliduaindu

A}

wazdinaauysallaudiazlusinisanasiuludetiug (which is agreed on is valid if it may be
assumed that the contract would have been conclude even without a settlement of

this point) dauansliiulaefauaanuivesgnsdiitenilannasiuiuiedutenily

v [ 1

a15EdAYNUeY LazsuwmglvinlideiddedAyvesnisiianieliifinturesdyy ey

<

16 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note
2, p. 72.

7 BGB Section 155 Hidden lack of agreement

If the parties to a contract which they consider to have been entered into
have, in fact, not agreed on a point on which an agreement was required to be reached,
whatever is agreed is applicable if it is to be assumed that the contract would have

been entered into even without a provision concerning this point.
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See

19guNTadulYgIUINUIYEIANTWedQT (presumed intention)'™® Lagaigivniiend
nanlanaensdluisdyaiiinnuiuiasesiniuluaiiudesnisesseiudygiluedis

HAYINDIIR LLZJR]”JJIG]Gma\‘musLWUWL%UIUL?ENNaSLUWNﬂQWJ’IEJGUG\‘m’]iLaﬂafyiyﬂ Tainagl

Ly [y

azyqnauqmlﬂuamﬂmmaﬁmaaﬁyﬁzwaulﬂiuaﬂwmzaawaﬁLLasmﬂmﬁﬂ RV LRI

vesgnsaliny uithgnsdlidestsadivlandyayilianiuuduaiinistseuiifiesiiliien

Y
o @ 1

dheldnduAuguzifuviefuningaulsslovtineuunuildfuanndygyrfindelditennas

ALY

[
a o

AndyalaeUienetasinTulauugIuuiaanuiuasewegnsdiniees
4.3 MIENAYIUTZUUNY NI Y

n1sHAYT (breach of contract) MnlWlden1gaiunsaveliideteindny

Lﬁwwé’mﬁmmﬂmf@é’ mui@ (remedies for breach of contract) T3 dun1sisan

o

Andamenievelitidutsevillnoameanzas uaroranelhiindnsufiaslidisenives

[
a

puLNBnEenIDUR ldYEUaNAIINLA (to bring contract to an end entirely)'? weivsil

v 9

=

miﬁmé’mmﬂuszwﬂammaé’mqwﬁuhjﬁwﬁ’maﬂLawwsﬂmﬁ Feyyraslad /i udyey vt

Qe e®_

(intentionally broke the contract) nd1afan1siaday i liduegiuauila (fault) ¥eq
ALY wineduntygRaednuaidnusuraiosiidnunle vy iausuiiadeliled
AATUEA (at fault) L¥U section 13'° Wits the Supply of Good and Service Act 1982

Suualilrusnsdanndiadininilaeuieremuduniiidedddmnuseinse Tuagiie

Y

'8 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note
2, pp. 12-73.
9 Stephen A. Smith, Atiyah’s Introduction to the Law of Contract, 6th

edition (Oxford: Clarendon, 2005) p. 192.

120 Section 13 of the Supply of Goods and Service Act 1982

In contract of the supply of a service where the supplier is acting in the
course of business, there is an implied term that the supplier will carry out the service

with reasonable care and skill.
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[

sgnumnzanlun1sufuantnnliuinisaudyginnin'® wazdmiunisszivauly

<

'
=

(discharge) Fsanuduiusaudyaisveniandgyyiraziinlulanedeidunisindmyan

987194318154 (the breach is considered sufficiently serious) Iﬂ&Jﬂ EONUUATOF Y

1 v

amwmme,mumsw@mwmwLawwvm“mamﬂ,mammmmawﬂwjé@mﬁmhaﬁ%w%

W@ndeyala (termination clause) kazmnlufinsimuatennadiduturiansuLauae o

o

a o a a % 122 1%

O'TLH"\]’J‘Llf\]ilEJ’J'Wﬂ’]iNﬂﬂiUiU']E]EJ'NVL’iVI‘VHEL‘MEJﬂr}hEJ@Jﬁ‘VIﬁLﬁﬂﬁZUiU'] NILUIUNITATINEN

= a

vl (default rule) mmﬁ’umiLaﬂé’mmmummﬁwmuma@ fuandlannaaiestodyyi

o AR}

Inavaidndayald wagssuunguunedinguneIeIuiagas@unaseninnu R LLLLeY
(certainty) WagAugRsTIY (faimess) TiAnTusnanauaztluguuinig (strategy) Tun1s

WA TUNRAUAINITLENT Y2 \‘ﬁJi UMY LuINaTisiiansanansedfey (sufficient

UP

013
importance) vasdnuaizdadand ane R (the nature of the term broken) WALV

' v
a a = a o

yafiansanmaiefiiniuainnsindaan (consequence of the breach) Tudedaygfiona

g 7]

[y

laidAgyla (innominate term)'?

o

4.3.1 WMaurensIangnysyn

v v

a [

nsiedygymnnsalgeniiludnisBelgimenisimundidenis (remedy in

(%
| a

damage) wavisiin1siady gy luvisanrunisalianizlyinidu (certain circumstance) 4

4

a [ o

nelvitAnansadyalunisuenidnanuduiusvillueuianofainduaudeysy (right to

(7 L o a

terminate further performance of contract) wagludluinisuenidandyayifossniiy

[ e ]

1%
a [ =

[ LY a 124 t:l' a
L‘U‘L! JULANAY LUBLNMNTIINAG U EUIUU

A7)

nssuuRasanlumaliiovelsmaisideles

a a

doyay
ﬁié’fyiyﬂﬂwﬁﬁlé’ﬁmé’@mEiauﬁ?mmaﬂé’fgfgﬂ Feavsiandyamdrtuenaiifiuiain

Y

untgygiAveenguuneansanwaldnys (legislation) Mmutadyeyn (contract) 30n1UNEN

ngvunevily (general law) Laausnsal'®

121 Ewvan Mckendrick, Contract Law: Text, Cases, and Material, 3rd Edition

(Clarendon: Oxford University Press) p. 772
122 Stephen A. Smith, supra note 119, pp. 192-193.
' Ewan Mckendrick, supra note 121, pp. 772- 774.
2 Ibid., pp. 772-773.
12> Stephen A. Smith, supra note 119, p. 196.
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ya ad

4.3.1.1 nsiadadyynlianssniedndsysyn (breach of

termination clause)

1o o

AdyeyI1InnaIn unded g niiansadyyentsusnidndyayile

Y

Walinwngaideuausenis (force majeure) WU nIililiinasAsId (war) Y1 (flood)

= | = = ° Y o yal 1o )~
wIemnbiAAniIedu (unexpected events) kagauludsnsimuadedyaylidadyyd

q
a o a o

andlandyan (termination clauses) wlefin1siady gy lugniunisallaniziangassule

e

)126 o &

SuUNi (in the event of certain breaches)'?® LANIULMAGAIAUNAINUA L UTD T Y 11U
&

TnemilugenlinseungulufensdinalddnelunsujoRtrseviliing@uls Viuwdlunsdin
AlddeiivgdluseAuniuaLAnvangeg1eds (unheard levels) wWuluad Tradax Export
S.A. v. Andre & Cie [1976]"%"

nsanasliandidndyyrvuideudunisaenunsndnsidndygyidunlu

[

doyalaeaudeanisveddyainasdadilainilvisesildegnelaisesnisidndyan

o

) v £

MmlUnTLuntadygauan naoanyuzvestolug %

)

wiidedyylviansadyyrdrentsuenidndyyituitasadyyiasd

9 S v !

daszlunsimunveulrnvesdedyyNninemin wansiuaveulnnIennaiulunseld

AR

1%

dotaulusieaziduneraintdgymiaulsa auduluad Rice (t/a Garden Guardian) v. Great
Yarmouth Borough Council [2000] Fatfiaa3susinginlandidvindyardudnasiiiu
nUesduTIuINansatuiigItunIsUINIsTAnIsauInfnILaz U395

AIUATITUTRATAUILANIAY siaudasuanidndyailaesamnmude 23.2.1 Tapaud

o

VINNTETIRANTNNTETA Y ANl

[

2eyn (if the contractor commits breach of any its

D
ey

1

obligation under the contract ...) ;3’3

aa a a SLQJ

9refiansisenliusluBenevselandiandymyndy

o A Y v o a LL dtﬂ‘laa Y ! o v 1 14 raa a
wilsdelaviud wagAagnssallunftiitadeindnasynieddiansidndyaya (defendant

had not been entitled to termination the contract) waglaasiAMuSURA LAY

12 Ibid,, p. 192.
2" Gareth H. Johnes and Peter Schlechtriem, “ Breach of Contract

(Deficiencies In A Party’ s Performance), ” International Encyclopedia of comparative

law, vol. VII, pt. 2, ch. 15, ed. Aurther T. Von Mehren (Ttbingen: Mohr Siebeck, 2008) s.
15-204, see also Tradax Export S.A. v. Andre & Cie [1976] 1 Lloy’s Rep. 416.
128 Ewan Mckendrick, supra note 121, p. 806.
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(%
tY

= A a a o a . . al & 1 Y g Yo P
LAYRYVENAAINNTILANET Y Y NUYDUUU (vvrongfut termination) Lu@ﬂ'ﬂqﬂL‘Viuqqﬁﬂaml‘Vi'ﬂqLaUN

ansiandygladednieiindodyqlag (breach of ‘any’ term) liganpdssiuangydiin

o

Tun1enrsanialasy (flew in face of commercial common sense)'? 51}’JEJL‘VWJ§L%I’1%’J"1

VmLLf’flsuagjﬁﬂﬁ%’mﬁﬁaé’zgzmasha%’mqwﬁuﬁaaﬂﬁtﬁaﬂwﬁaaﬁﬁw ‘material breach’ #3580

‘substantial breach” ifleldumelunisiandyan ™
4.3.1.2n150ndyeyrludaanssdnAgyusdeyeyn (breach of a

condition)

1%
1 a = J

a aa [ A o a Y o A & ¢ .. s
dndLand1gauNAIUABLNN1SHAYBRYIUSELNNLUY ‘condition

»131 %

[

WIugUaNsinsaInNdedyonUszsinniizendn ‘warranty

o

Wi vodyalag il

Wemludnvuzimuadeinaaseegimisedelnli™® sramgilguiddylusesligeunn

agunn1sIdedeindedyangnidututienlu ‘condition” viseld'® lnemansiasd G.H.

Treitel finnuiuindeMuarsedrfauniedyea (condition) tazdennasludnwauyniu

WoulvUsduvesdya (condition precedence) fotdunisluiiasiiudoiteiniianluy
nQuanedygtliosnindnisiianununenunnssmainyaie (one of the most notorious
source of the law of contract is the variety of sense in which it uses the expression

‘condition’) $1oE1YU NIlTaRNaINIlUNINISAT (standard term of trade) Nfinsey

=

v v }% 1 I [ ¢ & o a .
Watanine Induieulvwazndninagingluvein13vi1gsia (terms and conditions of

'
v =

business) Fseniazidadslaindennadlaaziiniudrfgyisvuiainisiudennastuvinli

niefidnsidndann ™ dwsulaunisesnisiimnuminevestenduansydrfyrosdugn

()}

(% [ (%
Y = v o w

Juinduannanuludaiaueg198sludioasA1duLad (not so clear) wazvinliginwanis

(%
v o 1

An11u (difficulties of interpretation) ®n¥13A1I1 ‘condiition’ "Léfgﬂﬁﬂﬂi%’mwé’ﬂwmzmu

Y o v o 6

LY I4 Y A = 1 aa [y ¢ al 1
ngnue (used by law) duldun anwagnnialudedyyrniinnuduiusiumgnisaiily

2 Ibid., pp. 806-811.

29 Ibid,, p. 811.

131 Stephen A. Smith, supra note 119, p.193, see also Ewan Mckendrick,
supra note 121, p. 774.

132 Stephen A. Smith, supra note 119, p. 193.

133 Ewan Mckendrick, supra note 121, p. 774.

B bid., p. 774
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wiueu (contingent condition) Fevinlymiliinansedunaludawuslaaesuszinnife Weoula

LYY

JeAuneau (condition precedence) wagtioulavsAunds (condition subsequence) 1Ju

¥ 135 ¥, & o o=t a = o

au drdedgyyrsunianidutouluninlidyynfadnayniununguuneaziSaniuid

Y
[
a

‘condition precedent’ ussving1uveusesilogluAladuad Pym v. Campbell Fatannas

a a |

a1 o d' & a a ¢ v a 1 A a a & ;929
‘1/]'3']7\]7LaEJG]ﬂENVl"U860@aV]ﬁU']Qa'JUELUﬁ\‘]TJig@IUgT@QH‘WEN?‘W] G]@LuaaﬂﬂﬁgﬂwguuvL@ﬁUﬂqi

A v

.q' a I < g [l (=4
393504 (approved) anyananadsneu Wusu waznisunnsesliiduluniy

©

YA
al ) A 08 Yo P YY) . . A A v & a
Reulvsenaninavilidyalaifinatsdu (never come into operation) nanifeiinadudsdl

(%
Y =

Tntivesadyavavateiiarinuadise (prevented from coming due) waglidfiadndinisin

v o

(breach) Aentinudygiuausznisla uenainil ‘condition subsequent’ LU Uannasil
Indyayndnaniusediensndnmnlusgluliovesunrnaiiany (required by third party) @

2 v = o ¢ - 5 @ 136 .2 U ¢ B . 5 [ P I3 Y o aa
winazAd1eAAIAU ‘condition’ AR d1msU ‘condition” Tudnweauzassdudodygy 9l
Amualinszinnsnsolinseinnseg1wuilsed1sla (promissory condition) Feenans1a1se

G.H. Treitel lawiuinses ‘promissory condition’ anunsneidudnassdnuugie dnway

v
A =

mladudesnstuanudiiavesnistiseull uazanvauziaondusesiuitunistisend
Iﬁgﬂﬁa\mmﬂMﬂaﬂ (The first related to the order of performance, while the second
related to the conformity of performance rendered with that promised) $9&191%u

Sumunindganduidivesinulunisneadrswazanadlidiseiiuardraiesudnsia

=24

(payment is to be made on completion of work) A2 ud L5998 udeuialdueuly
Uafuniau (condition precedence) veilvaaiegi1dnenanfen1sineiua1deuazie

[ v o a al (% o e’lj 4 . | VY v P
WUYDNUUANLNYINUNITVITEUY (prom|ssory condition) ﬂ@ﬂﬂ?ﬂ@iUL‘ViﬂJﬂuﬁﬂ@Wﬂaﬂﬂ‘ﬂg

be

vnsaulidnse warlumsndufugfumuneraiadedmuaiiiisadunisdiseni
(promissory condition) Iuﬁ’ammmwmmmssﬁﬁwﬁ (the quality of the performance)
TngliiReadesiupaudniaveanisdisswil (the order of the performance) 4184311
A5umundarinnisauaudniawaindinaugigaunnsed (the builder completes the work

)137

defectively)™” @aun9asen1sntiuianu ‘promissory condition” luuransfionadieladn

I3 a [ ¢ .. y P v o ) 1 a a a
Junsiindayayrlu ‘condition” TuanumunenludeassanudAguazinlugnisindns

% Ibid., p. 775
1% Stephen A. Smith, supra note 119, pp. 193-194.
BT Ewan Mckendrick, supra note 121, pp. 774-775.
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v '
al a 14 v ]

W@ndeyadnaY WU MnATedlAdsa UAUAIMEIAINIAITIAUUANTDAILAYITZIELIAT

&

<

winnganluguiegendansidndyayld (Oudu winladuguiulunnnsdiliifesn

e

= o/ [ 1

“oromissory condition’ ®1atdusyudeminfoudlvanseddaunduieslauluiielidndie

3 o

(%

21138 o 14 o EL Y o EL o
LASATULUAUNTILUNAIULINATUINLUNTINN

= o A e v & %
NUIYITERUN LaﬂuaﬁLUUﬂWiW@ULLWUﬂLUTﬂ,@

AL lUANRLNBLIA BEA1DE9EN (terminological difficulties)'

Jennad (terms) MUudpasydrAyvesdyan e ‘condition’ 9193ALUS

Ianuuszinvaudnuazuasnulaun Ussiminilsinguuneiiosnlaesganinivuald (by

= o

parliament) Usgtanfaeadunsdiimaneuseuasifianifadely (oy court) uagusennd
anunsalngdey

ﬁyjﬂﬁamiﬁ]u%mizﬁﬁﬁﬁyj (by the contracting parties themselves)'*

o
1
[ a o L%

(1) Yosnszdrdguasdyny MUy Qa lunguusatednualinys

v v

o w [

dnsutenarsedrfgyvesdygruseinninilalu Jeanasimidude

o

[ Y] L%

ansgafylignivualilungrineaiednualsnusinsulaesgant fegraundaydi

Ayvo
N3N
o Y

LY A

uidonlaun JonnasmiuarssdrAgvgRlu the Sale of Good Act 1979 Fefitilanm
v A 2 v

MvuenihivaeUsensiiguisdesujiRnuwasnsiirugenieinguieiadyay i dute

d15vdnAay (classified as condition) 1!

o

(%

WU 1IRST 13 ANNUAbAYeRANadNgINUANAINYD

redestduluatuainssaun (description) TidielnsusereindudedyyrUssian

»142

‘condition’'*? wenaniddiluisesdurdeslanuninvsewangaunnaninnsidanu uag

a 1%

duAndeadulumusiegna (sample) Wudu wazvihlvdedidnsuonUalisududile (right to

@ a Y a a 1%

reject the goods) agslsnAsdeududlvuntydinguunedingn iiednindnsveyely

nmsvendalaifuduimemaralunianaia (technical reasons) wu lun1sgeuenillags
W1elYd (commercial contract) vngueindedyyrludnwusnnelvianalidiouss

(slightly) TuiFosaaun1nwesdudng anumsizauninsldnuis wiomudlanssauling

[
k4 v

wazgrevenUalisuaumegrsliveumeivnua (unreasonable) litiaintonnawiuesiiuil

1% Stephen A. Smith, supra note 119, pp. 193-194.
Y% Ibid., p. 193.

' Ewan Mckendrick, supra note 121, p. 776.

Y bid., p. 776.

12 Stephen A. Smith, supra note 119, p. 193.
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[ a [ 4

= ¢ 5 & o Yo w a a & 143 [ A
FIULLUULNYS warranty’ tN1uu wagyilnanndnslunisianduyuivenae hagtdun

<9 v v U
v I 13 v

TRAUIIAIaAINN LA INBILRNTUALLIN T AIYDIS FaN NFeN T AL gruuaiy

Anwaldnwysuu

[ 1

(2) dosnszdrAnyvasdyyInNRAUIYRIATYNN

v v v

1 4
(Y [ [ a =

° v v A ° N N a v
ANNTUVBNENTLANAUVDIFU U UTELANNE DY LTJUﬂ§QJV|Lﬂﬂ6Uu1@ﬁqU

< g7

a P ' Y Y Y Yy o v v = = & v o w
ngailesangnsduiadyalinnasiuineglidedygyteladeniifignusiudeasyd iy

=

Y] Y Ko q v o o L. , =t & a & 8 v P a
wisdyey1 semgivinlinisdilusie ‘condition” dluaudusiuduzeudntoyat1eds

a o 1A

= [ v o w [y Y a [ v 1 ~ aANa a 14 1 1 !
seldiludoaszdAgouniasuinliendeniadidnsiandyailaegslifitouly wu nsds

A v AdAa | 1 < v A v v v oa v v
M@UGUQWWEJWNZULLG]ﬂG]’NLLG]LWBQL@ﬂU@Sﬁ]WﬂWWiiMUWI’J E&%@@WQU@ﬂﬂﬂiﬂJiUﬁUﬂ?UﬁL@ Wy

au' lunsalffidedymnivualisgnstaudvintennadaduteansedfn ‘condition” ue

] ]

a a o 1

A a Y ° | | o aa o =
Weniansaudgdyyiroraninualulaelifnasidunusznisle wu A3dadelund

Wickman v. Schuler AG gdtyaynentawsismsdndeniiadudunudmiing (distributor)

&y
w3eRY (Sale) warlude 7b () gnszaredusdeslunsindeugna 6 Mededuaviuasli

v
- - aal

[ ¥ o w % . ond .
v UNFOUsLUUYRANTTEIARYUaIdEYaYN (it shall be condition of this agreement

[y [

) wkla TN TEEEIAUAUAAT YY1 T I UTIMUIE AR LAUNINDS 1400 WE7

a

uazNISUNNIBLLALBIATLALIDNAAANaI 8L SR wand g lalas uenanildygyiten
7b filamdandiegntauiute 11a () AnvuaILlisiinisiedygyindu denindag
dan1sudlaniglu 60 Jutuualasuarvennarnduatednualdnes (by notice in writing)
1% dy 6= = 1 [ v 6 1 14 14 1 c’lj P2 I aal 14
Mg liAanauuauae ITLINIIANENRUSIYNITe 7b wazte 11 Uadladngnsdllilalv

Y

anuaulanielinudrfgudetiala (il-thought out) auvinlilin1ssstedygnlidn,

Ag7}

=

Y o

WUt (bad draft) wazidledarulidalauinnisiatedyyl 7b azvinlaAan19én

o

[

wele
el vliiwweiddygyveaidudyanlveglidunnunninistsfunudyayegns

[ Ag7}

LATIATAATI94 (the parties had adopted a standard of easygoing tolerant rather than

one of aggressive, insistent punctuality and efficiency)'*® Tumsnauiumnadaea i

U

wininudedyaladuwnuaszvosdyny19399 (essential) Agaunsziilalneszyliansian

Y3 Ibid., p. 197, see also Ewan Mckendrick supra note 119, pp. 776-777.
1% Ewan Mckendrick, supra note 121, p. 796.

> Stephen A. Smith, supra note 119, p. 197

16 Ewan Mckendrick, supra note 121, pp. 777-784.
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”igzpﬂLﬁ@ﬁﬁumﬂﬂﬁ'ﬁluiﬁﬂﬁﬁamwﬁwﬁﬁgum saed1vegluAitadenid Lombard North
Central plc v. Butterworth iiinsT4@137 “of essence’” fidamnumuieintosanandude
Fifinuddyresdagwnuddn ‘condition” Wy T 2a (i) ﬁmuﬂ’h;ﬁvﬁmnaqﬁ%sﬁ’mm
LM TIRIUNINUALIAT (to pay to lessor punctually) wazlieinnistrssrimuiuaiiy
Wudeddgludaygn (punctual payment of each which shall be of the essence of this

lease..) wazuansliiiuingdygnddassiiozimualidodygyiladlaiianiuzdudo
ansednfyuesdn (parties free to classify as a condition a term which would not
otherwise amount of condition) sunantaininlunisvindeyayn (freedom of contract)!*®

(3) Yoa19zAIAYVIFYYINUKUIANITIRVDIAAADUNDUADS

Lﬁ@%@é’ﬁgﬁgﬁawﬁqﬁié’gﬂﬁ']LLuﬂ'jwﬁﬂ'gwﬁwﬁfgmmﬁasjLﬁaﬂﬁflma
NVENEAIEaNYAlENYINIBLALIINUIYRIANTLEYAT 1INNTANYILLIATITIdEYePNa
luaf Marederento Compania Neviera SA v. Bergbau-Handel GmbH [1971] WU
finils (clause 1) izq’jwL%‘w%@uﬁ%Iwam%uﬁﬂmué’iyjiwudﬂﬁmsiufuﬁ' 1 NSNYIAY A.A.
1965 (the vessel was expected ready to load under this charter about 1 July 1965) u#
30 “‘Mihalis Angelo” BaduidenazldvudseglussninaduiFoluidunsdunazainineg
dunalifainge Haiphong Useimedeauny JadurSeiiasldvudedudaunseisdnans
Feunsngieu wihlussvisiugdsduiasindomlunsinedeniudiiosnnians
ﬁmumLLamswmmuammLfi]"lsuau'%al,ﬁaﬁuaLﬁﬂé{'ﬁgfyﬂé’aamaqmié’a (force majeure) Any
WAEANINY1 Megew LJ Lﬁudwsﬁaé’zyapﬁszqﬁmmwmﬁwawﬁaéw%’mwﬁu (Clause 1)
donfioiduteaszddnuesdyan (clause 1 was condition) fempranaeUsynsuagils
TuweradAyAeauLtueulundnngving (a degree of rigidity)'® uiinedayausasing
%‘ﬁ‘wqamiﬂﬂuﬁﬂwmzmﬂiﬂ'aaqﬁmﬁﬂﬁmm (both of parties may have acted in bad
faith)™*°

AR Burge Corporation New York v. Tradas Export SA [1981] 1 WLR

[

711 an13vidy 1 busTansAnlvd (mercantile contract) Wudladn1sszytedyan

[/ Ag]

7 Stephen A. Smith, supra note 119, p. 197.

"% Ewan Mckendrick, supra note 121, pp. 784-789.
Y Ibid., pp. 796-197.

2% 1bid., p. 800.
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¥

WWeatummuaiaelld (stipulation as to time) goufialaindodyyiluiosiiualianiu

Judeaseddyuesdyn (essence)™ tnagdayayvidyaiuinsgiuiisondt GAFTA 119

[
a = 1 a 14

wagdoinimintulusindeduanfouiiguisuy Jeeldninivuniudsduni (time of

[ % ]
= Y

shipment) uwAnsildyg9en 7 (Clause 7) Mviualvigdonsiudssigazidunlulsaasodum

g7

waznzUszaadwInduiifeinsiiguiensuarmihlddesndt 15 Twiinns (.. give at
least [15] consecutive days’ notice of probable readiness of vessel(s) and of the

approximate quantity required to be loaded ...) LLaxi’ufjmﬁwsuaamidﬂﬁafuﬁ 30

a d‘ = v ¥

figuieu Wetudeundaluegutesduiniwiings feedeweudslvguiensivlusivazidun

(% ] 1% '
¥ U 1 a I YA v v = a 3

Frasusauaiui 12 Gquieu wifdonduudulefui 17 dguieu maneuuouasiiud’

Y 9

€

'
U 14 = % 1 S

doyayrded 7 denandeludenluaszdrAgresdynn memelasdunaiigdyyidla

L Ag) L Ag>) U

=]

Avunlidedygiinanidaaiusdudoaszdrfgusogisle wanguuiessnguiiuualing

g7

azfodvennadlusesiafegludygymdivdiinnudify waznisiadyyitetug wiae

v v
o ! V152 | v S Y 1%

Wsadntesdounsliinandiandygiunsnigla ™ wavsliidesniuauunst 10 (1) ve9

'
¥ U al

the Sale of Goods Act 1979 IAIMUANVOFYYUALIAUAINRUALIAITITEITIANEUAT (time

[
U A

of payment) Fa.dunthvesi@enudygyriuiiliteinluaiszd1Aty (essence) audyay

153

#9918 AUA" (contract for the sale of goods)*® usnaniideinaasslund Burge v. Tradas

[1981] Hrasudalainnegnieliuns 15A the Sale of Goods Act 1979 fifuualviguned]

wihnaeUszn1smnunng 13-15 Wessndewiaasdluaftiinanideidudeindyan

¥
=

fl9gvne’> warerananlaemlulaimudygy deuisduiiu mnduisdaweuduilingg

Y

av v v N v a v n i , ' )
anunaitannadligaudalaindunisiadeduniussnn ‘condition’ luinnnsandntuay

A7)

[

Juilewmilauniivienllafounnu wazneliiindvsmunguuneunadygyidndieluduiag

venidndnyald dsdeiiaaisiusngluad Union Eagle Ltd v. Golden Achievement Ltd.

v
o IS

deysy@evieunanuddngazae (purchaser) aglauannaiauesnan (tender) sofazve

A

1 Stephen A. Smith, supra note 119, p. 200.
2 Ewan Mckendrick supra note 121, pp. 800-805.
123 Stephen A. Smith, supra note 119, p. 200.
% Ewan Mckendrick, supra note 121, p. 805.
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afluiiisaduuniiianu nsanddenangensinariligazunelansuendndyyilaeveu

19?]’155

1 4 L3

4.3.1.3 nMsAndgygyag1931eussludadyyr@earalidiagy (serious

v

breach of ‘intermediate’ terms)
AR Hong Kong Fir Shipping Co v. Kawasaki Kisen Kaisha Ltd [1962] 2

QB 26. fovdunffvinlia1agnssal (Court of Appeal) Tlonavdnarnuduauseningde

[

=
#
anszdAyvesdya (condition) wagdeliddty (warranty) fienazuuslatn sauvisesuney

[

verANUraNIlINasnIenRadyynewsaiedladssinlugnisdndeyey (test

Y o = Yy

for termination) Tnadaifiaasslunfioginludedypdniniruainsenldvudenodl

Y

ANMNAWILNEAULANTSIAUSD (seaworthy) FavnnfiansunlaeRuiuetawiuindutedeymyii

A7}

fimud1deyds (important term) usluadnuiduasudimguisnisunnsesliiduluaiy

oA v o = &

fonnastudeniyunsimarssedusuldud n1siiviosdediziagoumdumniouss (serious
reason) TumanduiunruunnseslildfndsasysSonienaonlidyaauimaminme
yiieduluonatefudfivinsindennasemmdntiosintu (trivial reason) 3niaftudinis
Antennasdszinniliinanvadntosainsoudludoeldlasieuasiunsliaunisasi
audemautdyalusati memanatadumaisldduuntennaseenuidanissziam
na19fe ‘intermediate terms’ %3® ‘innominate terms’ daidutennasuszianiiliens
$wunidrfennasiiiaaudidguindsdudu condition’ usfidaanuddalitesnin
‘warranty’ wazinananaeliiinisnsgyiindennaslseian ‘intermediate terms’ %3©
‘innominate terms’ Aludnwaigieusiatab (serous breach) a19thlugnsiinavsian

[

aydndientiala wazlunanduiumnimauranisiadennas ‘innominate

A
Y
Y] a1y I | o § va % a o Y156 o v Y a !
Hanwle lli']EJLL?QEJ@NVLN@’WV]']I‘W@ﬂN']EJWUQLaﬂﬁﬁJﬁQJﬂVL@ ANNRIUVDNITEU

deyeynveq

terms’ 9u

1%
1 =

o a Ay v aa %2 = ° ! a o Ky
ﬂ']ﬁﬂi?l’nm@‘ﬁi@NqﬂjumaﬁUamﬂaQ‘Wﬂ@l@iqﬁLLiﬂﬂﬂsULﬂ@u’]lﬂijﬂ']iLaﬂaiyJﬁU']EJ@lmu@EJﬂ‘Uﬂ’]i

v Y

nsgiiatannamseliufuifnudygidenaniuansenunssiioulnunsssontalsznau

d1A1y (substance of contract) wsea3nazuesdyn (essential of contract) wieluiiele

BT IR NINY

wavtludanuunnisawmie liauysalvesnisdiseniniudyyinanun

12> Stephen A. Smith, supra note 119, p. 200.
26 Jbid., p. 199.
BT lbid.
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Diplock LJ Tup@ssnanafiaanuiiuiinisindgyadesinligdyqyidienliindesangide

Y

1 Y o v

Usglgvinaininaglasuannistisenidaudygyredsiitvyzdidey (the breach must be

o

such as to deprive the innocent party substantially of the benefit that he intended to
obtain from performance) usnanadaidasednnansUsznisiitnaseiiessnanddaun
audemeiiiietuainnisindaye (the loses cursed by the breach) anldanefigadldlu
miﬂﬁﬁamm%ﬁ'ﬁum’l (the cost of making performance comply with the terms of the

contract) 4aA1Y9IN15E15Y ‘viummj Fyadnedldfinldsudiseni (the value of

a

performance) quwaaf‘jé’mzywmgﬁ alun1sfiazussininaiiinainn1sAnday

o

(willingness to make good consequence of the breach) lanialunisnszvindndyeyn
\iafuvasdefifin (likelihood of a further breach) warduruadsmefiiissnasanis
Benerediliiin Hnyqy1 (the adequacy of damages as a remedy to the innocent party)
g

4.3.1.4 g¥yryrsingAnisaiiliuszasdazynivuaudaysyr (Repudiation

of Contract)

o

Inenannilunisiedyailussuunguinedinguasiintusieiliogdnyey

mwuqmﬂlumaﬂgLaﬁmuﬂgumﬁwﬁmué’mmwﬁmm‘wumﬂim SeUfjuRvsEnilotis
unwsemzevilvnuesliansufufdissniaiudynile waznisiiadygrgeunalviia

aiiian (options) wAANsalenliiava1eyszN1539TuegiUTEAUAINIILLTIVEINTTHA

{7yny7 (depends upon the seriousness of the breach) ladasdusenandene n1sve

[ [

Jsdulnadyadenmedyaujifnudyan wasnisldansidndyan Juiu® vslinisie

[ 1 [

doyerineliinansidndyawngdynrdniiedngnisenin ‘repudiation breach’* %i3e

g7

a o

nanszyhRndyawandliiuingeg

fyliuszasingufoRmudyasiold
WAy LZLI’eJ?j Fyeyrenilalinisuanseandn (evince) Faanuiitazliuius
9 ¢ . . ) ¢ . . y L= ! U aa ' a < P =2
Audayeyn (‘renunciation” or ‘repudiation’) islasaiUAseIee19lAg NulataLauds

WAUNYRIINY {Ainnw Deviin J na@13l3lua@ Universal Cargo Carriers Corp v. Citati

8 Ewan Mckendrick, supra note 121, p. 795.

% Ewan Mckendrick, Contract Law, 11th Edition (London: Palgrave, 2015)
pp. 330-331.

0 bid., p. 332.
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[1957] Medayaybasinisnsgyiiviiiigvuniivenalaeveudilalaingdyadedulld

U g7}

waufiazufuRdrssunlnudgyailudiuvemulidunadsa (the party has acted in such

a way as to lead a reasonable person to conclusion that he does not intend to fulfil

161

his part of contract)’® wazuenainidluad Denmark Production Ltd v. Boscobel

Production Ltd [1968] #iiwinw1 Winn L) anusiusieluinedygydieniseauansliii
IngngAnisaliliuszasannnitunudyadndelulidnzsienavieniuitsedule was
a = ) X ] . 9 v A

andenilan1anausuaIuyseaenningaid (accept the repudiation) A18n15MBIToLND
a A = Y a o o t:l' a af v Y 16D ¥ &
SenAndemevieveliginnugniunudygyineaieiizulueuaaladniie '™ mewmnil

a ¢ al 1 '3 a va [ 1 a é’ 1 [ 1%

ngAnIsaNliuszasAasUfumniudyny1selue1aintuainn1suanioanog19taund s
(expressly) #396282121 (orally) nToa1ednwaldnys (by writing) ®3alaan15nIz¥i

(conduct) Mo1ausvenlataanudutuils uandfydowansiiuinadygdietuay

Y

UgLaﬁlmﬂg‘ummmmm’]amqmmm (absolute)®* wazn1sufiasiiazluufuanudygyn

<

e (al) vizedfifiiluansydday (substantially) sgrafinviaiugondndnuasaeinis

Rndeu108195181598ne1e (fundamental breach)®*

[

wastileadyadentalinisuanioonduanuritazluufuRaudygyiigu

U ALY

[ 1

Tty gayandniedsenaiidendiazvelidsfumudyareluls affirm) wieidenitlsivsdiy

A

seluuazidndwe (disaffirm) fld Jan1sideniiass ”Umué’mmmaiﬂLﬂiudﬁﬁuﬁﬁatﬁﬂﬂ

o

1 [ v

98199@35% (affirmation is a voluntary act) wayAdayay 'whsmlumaﬁuzmmmﬂmamwsm

U A7}

181 Universal Cargo Carriers Corp v. Citati [1957] 2 OB 401, 403, Cited in
Jack Beatson, Andrew Burrows and John Cartwright, infra note 165, p. 513.

192 Denmark Production Ltd v. Boscobel Production Ltd [1968] 3 All ER
513, Cited in Stephen A. Smith, supra note 119, p. 203.

183 Gareth H. Johnes and Peter Schlechtriem, supra note 127, s. 15-151,
see also Chilean Nitrate Sales Corporation v Pansuiza Compania de Navegacion SA
and Marine Transportation Co Ltd (“The Hermosa”) [1982] 1 Lloy’s Rep. 570, 581.

164 John Cartwright, Contract Law: An Introduction to the English Law of

contract for Civil Lawyer, (Oregon: Hart Publishing, 2009) pp. 256-257.

Ref. code: 25605701031162SQL



186

[

inlinuesliansiandye19neie (party has knowledge of the right to elect

A}

N6 wagnnsn

(%
| 1

A e nliiadenazdndyyrdounarinlvgdygyvaariuanuninieauniulag

Y

o [

mmammmawLﬂmmmﬂ,uamﬂmmsmulmumssmivmaﬂu weisailuns el @J’ TR ARRV R AR

o

[

mmﬁfwumwumwé’ﬂmmé’@mw (primary obligation imposed by the contract) Y84

g

J S [ J 1 t:l' [ Ao o v aw ¥ = A a a

Ansaldhganaigeunlsilfeuluniiddusesludundesyaldandemeniinainnisia
drya1eInU (secondary right to pay damages for breach) Tiindenlaiindeygy1dnaag!
wagdwInw Diplock LJ nanabiluviweadieniuluad Photo Production Ltd v. Securicor

Transport Ltd [1980] 11 ‘breaches of primary oblisation give rise to secondary

obligation"*’

LAED19NA1LAI1UBAINUAANINNISLANAUUINABILNISAUDIS VAN

T

Ad zgaunmwlzusmmumuumummmaﬂamuwaﬂmsﬂaimﬂﬂ deyeyn (formation of

Y

contract) lagianized1989n15idndyayrlnedennas (termination of contract by
agreement) Jadudenuniiasieuliduuuifnaatadn (classical tradition) figosnis
Lﬁumﬂ%ﬁw%ﬁﬂﬁmﬁgwLﬁmﬁﬁumnmsﬁmﬁﬂmazmmmﬁLLﬁ?ﬁamaiuiﬂmaa@jﬂiaiﬂwaﬁé]’aq
\@8918 (the exercise of choices and internal behavior) Lwiﬂgaf:&[,wmm%wudw@ma‘imu
foyqrgnidaduitanngnssuiiuansesn (conduct) Tnntiuldfiaudszasdiiazlaignii
2GR wiluanudusswudunasUsirneauinsnseyiguiiy Lwiﬁy’qﬁmmﬂizwqa
vosyarainaliinaugenuinisfiaulites I@&JLawwmiﬂszﬁwaq@jﬁfyﬁmﬁﬁlﬁﬂu

FNeRA (innocent party) AMevaaInfiansindyavesadyn1dniig nRnuadyan

o

‘VlﬁKL‘Lm'liUE]ﬂL ﬂa WSUE]QNWEJUU ‘LJE]ﬂ%'lﬂUﬂ'l'iNﬂﬁﬁUEU’]G]’JEJﬂ']iLLaGNaE]ﬂ’j'IhJ

Y ) A

UM udgyey" (repudiatory breach) mmaﬂwmvmmaﬂaﬂﬂmim‘ﬁﬁj Heyeyn

! ”L’ﬂuﬂwﬁmﬂizmﬁiﬁ Foydnatefusaly (affirmed) Tunisnauiugounuiefans
G
Y

e@
m
fa}})

' (%
{ aa o 0 1A

defiRndyantuliidiaue (offer) Wisveldndyadedniienilsdsldfanadunisan

<

1% Jack Beatson, Andrew Burrows and John Cartwright, Anson’s Law of

Contract, 29th Edition (Clarendon: Oxford University Press, 2010) p. 510.

%6 Moschi v. Lep Air Service Ltd [1973] AC 331, see also Jack Beatson,
Andrew Burrows and John Cartwright, /bid., p. 510.

1" Photo Production Ltd v. Securicor Transport Ltd [1980] AC 827, Cited in

Ewan Mckendrick, supra note 159, p. 333.
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Fyey1auninazlasunisneausu (no legal effect until it is accepted) d@audnieiiansideny

AzSunsolineusuA1valandaya (to accept or to the reject proposed termination) 1

Y & a A o

Al wagmngdyandladudeinuduaglidyaiinasoly (reaffirm the contract) dney

HuRplinunsonNaztrseniludiuresnudnimedesvazidunazlusesn1sdudulidyan

finasioluaglanadluidednlu™® wasanddyyienliinnseyilviadyg e niadaya

A}

Wwaharllli@nsidndyarenademniununisnseyivesmemawienguneUauin (right

will be estopped from exercising it)'*

7 7
a I

aingAnisalinlissasdnuniunudyandndeluvesrdygrenilaens

>

[ ' (%
o o

a = 1 I ISy = o Yl 1% % [ 1 o Y 1y I 1
LﬂWU‘LJﬂEJ‘L!‘VIﬂ'1'56[1'1581/1‘14!7\]gﬂﬁﬂ’lwuwmigiﬂaﬂﬂﬁlEJ LL@%@’J‘EJL%@@Qﬂﬁ’]'}@?f\]ﬂqiﬁf]ﬁigiyﬂaﬂf}hﬁl

JAnSidandnlanaunnisinanaziennuatise F9sigazidenazlananlumdeinly

A7)

4.3.1.5 nMsiadyynaudsnuuaatd1senil (Anticipatory Breach)

Wenanlagmlludinisidndygrdenasnouindulaileadyadanis

Y

a o

Andgyayrlunaniviifeimuadisemudyy Vuuslunsaiedyyenildlauansoanae

MamsengAntsalfiviliiiuinagldgendiseuilnudygyimuanseuauisdulunanfin

o

(%

170 esaudannshiannnsadrsenil (cannot perform his obligations)

DefiMuAIaIARITn Y
= a wa o quj [ P 1 14 v Y (% =3 .
wsoazUfuRtszuilludnvasiliaennassiudennadludygyiniu (intends to carry out
in a way that is not consistent with the terms of contract) FIngAN13AlRAIUUDILILN
91 “Anticipatory Breach’ wavanunisalaenandvinlugdeyuyiluiiadesnnagluainul
WUWeUBYNEY (state of uncertainty) agelsfimuiiflandeinnisuennanalminitagl
Y
Y

SuaulinuAuasouigdyydienliianisniseenliinisideignainnisnseyinfinty

[y 1 A

URAnudygruintuetansliiinUsslesiludnwusiadygidenliinonauaisminig

Y

wa

UAdrszniianunasduiieanaiuagdslddnniamis sgislsinueansuveuasila

£9) 9D

AnweaInNa (remedies for breach) Tumaf Hochster v De la Tour (1853) 2 E & B 678.

'
[

FIUATYINNFNINBLUBNNAIIAINUILALINANDUIANMNLD I NUATISEINL bl ABanT LA

v a a a

LanAuiRmudyadndndeld deuvililandidnsisenandemelalaglidaulaiinisdise

]

1% Stephen A. Smith, supra note 119, pp. 203-204.

1% Jack Beatson, Andrew Burrows and John Cartwright, supra note 165, p.
510.

70 Stephen A. Smith, supra note 119, p. 201.
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o

nllaodantagdaldfeiinuadisenniu waseeun Frost v. Knight (1872) LR 7 Ex 111.

a o171

Aadyluviueafeliu™ uenainilad Federal Commence & Navigation Ltd v. Molma

'
al

Alpha Inc. Atadvinnisiadyuidienilsbidissnisuladuniatazvinlvdndenilsdes

Y

aadsusslovinaindtaglasunudygyiognaienss (deprived the innocent party of
substantially the whole benefit of contract) Adaya1illaradyargeuiiansiandyayila
T Snaiiansidendndemeldlaglisududesseliiimuatiseniuriaseataiuly uay

1 FZ = (v 1 a é{ = XY 1 d'a [ o d' 1A Y& =3
awﬂmﬂmwmaLaaﬂmaﬂamﬂmmuaﬁmﬂ@ aumunmsmwmaf,ummiﬂismwmﬂwmum

wnunlazUfrasvideliiuszasdngujiRduyndndelu (repudiated the contract)!™

(%
a

wazilefimmnsaligdyanliuanuanuidrmininasliseudiseninig

[

fuadionanfiniiaeimun (anticipatory breach) Adadenliinenadeniivsdndaya

A%

[y

Tneausu (accept) luanuinvesdniisuazuannanliondiensiuinaudesnisidndayy)

T o

S a v [ U o Aay va a PN 1 Y Y
dudneme uwalunduiuienilanneiadenfiaglisensy (choose not to accept) Awnns

a o

vennangudulithenaziindygymauimudinmananenmsuiftsevileguazlvdayan

o

LY 1

fnatsduaalld (affirmation) wezlufndnsnazidandyyinazisenandenednasduiad

[
0 '

nsRndaaylunaiviasuneg e Inglunanniifaiivunegneunasaduadyan

A7}

[ £ = o

Aay v & 1 a
Al dudneRadyyideanion (ready) fazdrsznilludiuiinuiuinveudnge Fe

fNNwIAR Fercometal SARL v Mediterranean Shipping Co. SA fainaasslunfieging

a wa

WLSenudyy19151wesi3e (charter) wansliiuinlduszasanazy juRnudyyilaglil
Wnfazdemungming (wrongfully repudiated) Menisuannanliinvessensiuitdhey
Nsldndeuiiazirdumivanassoluniaiiselfunienis (not be ready to load when

the ship arrived) wild18R3 d0N s LasU8190ena1IkasBuSUITU URR L& ey

'
1 =

folU AIUULINUDISBASNAL T oL UL BLAS 8 UANUNSaUEMSUNISINanAUA1ad

) o o o a

138 nadNUunilen a@jﬁmmﬂmmmlmmmammwaqaﬂuamu ‘Vl‘Wi’e]ll‘Vlf\] ¥ U158 NN

Usrasdfiaglidyaiinatedudaly (keep contract alive) aginslsffdnenefiasindayaynle
Y

u,amaaﬂasi'mm,jwﬁfﬂ'jﬂaiﬂizammvﬂgummuammasmu,uuau aduaifldidueiin

Y

dyganunsaagiia (abandon) MﬁwﬂumimiwwamulmmEJmemﬂmmmaﬁlﬂﬂmﬂ

" Ewan Mckendrick, supra note 121, p. 819, see also Jack Beatson, Andrew
Burrows and John Cartwright, supra note 165, pp. 514-515.
172 Stephen A. Smith, supra note 119, p. 201.
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Magdoanseringulueg memalieniinauagiedyyinulionand1isrnisasianii

>

Gl 1 [ 4 a wva (% a 1 v & Y v P 4 v U Aa
wselunsanlun1sufuinudygrvesdndigluntenaadudesaiislinuiuainaiusuin

19?]’173

(%
=] =

wenniladareadeniaylvidyyinasely ulindndeasuansoantn

= ! ! ¢l a va o & d' Y o a wa
‘Viiauaﬂﬂa']'la']\‘]‘mu’]LLa']']’]‘lﬂJﬂiga\‘]ﬂVlﬁlgﬂﬂUG]Gnllamﬁn LLazfﬂiLaaﬂwaz“ud‘mﬂgummu

AR
o [ o v

dyawieluenailuganudemengnaiuunndu (losses) wivisliivinlidheniindagyaninses

AR}

SulialuAdemeindunuaiu (damages) l9dnse wuluad White & Carter (Council)

Ltd v. McGregor [1962] AC 143 Afadu11nsadaguannalilaninsiuuaiinvesnidn

[

doyey wilandlalgausuAvegnidndinanuagaiiunisiassdelavunggousavesdnag

faa aa

olumudyayr lannliavdisenlviniaeSulinauyaduisdiya (contract price) alannas

13 uinaiiAnmanuAedfuanuveussslunisisentewmauseloviiamailansanineg

)174

Tasudeyeyn (legitimate interest)!™ Mallfon1naf Ocean Marina Navigation Ltd v. Koch

Carbon Inc. [2003] EWHC 1936 (Comm) ANamauuauas I89ninadsluyinuaaaelnuin

”ﬁummwwlumawLaaﬂmviummumﬂﬂﬂlm meuﬂaﬁummulﬂL‘Uumamm%aamv

q_| A7

a

Laﬂﬁmm'ﬂ,ﬂ@@Lll’e]ﬂiiu‘lflﬂ’]iﬂd@lﬁﬂJﬂﬂﬁ’N%U’]‘Uﬂﬂ@IMLﬂG‘lﬂ’J’]QJLﬁEJM’]EJ’OEJ’NT]EJLLi\‘i (extreme

case) wazmsFenandemeidunisidoiefivangaunnniifagdendiaslviinsufonu

doyayrsialy (keep contract alive) Fslalaumnauna (unreasonable)'”

4.3.2 'Jsm'iuamanamzm (election)

[ v

e mmawwuamaauusm nsandya1nadyaeeaed (terminate

[ e ]

the contract unilaterally) unuazilululilaiae Viuusasinisanasiiidunisianzeglu

[ a [y v a

deyeyn LU WoLAALMANITAINANILLANEA9 (special event) nTadygyrenaLaniulaeiud

A7)
CY

(automatically terminate) Lﬁaﬁl,‘vimlmﬁﬂgmnaﬁ’ﬂﬂ (general law) FuTnTSnWeUENAA

o

dryey19819518U59 (serious breach) niaidlaiinaniunisalildvunlasivegrannluiesi

d1Aty (radical change in circumstance) viseflunUyelAnguuneaeanyaldn¥syAuATs

=

Uslnansegdyqdiedeuseuludyyidnseu (standard terms) Wusu wanadnladle

Y

e

A aqa

Andnnisuseisnisuenidndyald uenandadyyvisassdigevvindennasly

de 4
2

3 Ibid,, p. 201, see also Ewan Mckendrick, supra note 121, p. 820.
"% Stephen A. Smith, supra note 119, p. 202.
> Ibid., see also Ewan Mckendrick, supra note 121, p. 828.
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b4

ArevasieLdndyy1ladneae (termination of contract by agreement) wazdonnas

[y ' N Id [ Y] ~ A 1 Y o O X 1 Y a o .
aananteludyyrdnadunilsiednelandninludmenisnelmindayay (formation of

contract)!’®

gj dgl U QIJ 1 d o [ U
Matillnendniilugdyyrussasnaglddnsyfanuduiusaudyyideauen

o

1

nan (notify) Tgdnyay i udheRadyailansu msﬂiummmﬂﬁi niuluiSesnisauss

[

SungAnisalitliuszasdazyniunudya (acceptance of the repudiation) Fannuad

o

Vitol SA v. Norelf Ltd [1996] AC 800, 810 i fifimnnw Steyn léuansauiiiulian ans

nouungAnisalitlidesmsazynitunudnyanlifsuuuuianzinnzas msausssuiguiill
Jndusieeeenunluguuudesmniw (language) win1sReasRe s uniansnseyig
%’mLauwga%’mLLﬁqiﬁﬂwaﬁﬁmﬁwfgwLsﬁﬂaié"jwéfaamﬂﬁéfzgfmguqmaqﬁlﬂmwaLLé”;ﬁ%ﬁaLi‘Ju
nrsuantdnlvdgyg §uq a9 (the communication or unequivocally convey to the

W hagmy

repudiating party that the aggrieved party treating contract as at the end

panylUtuNsauasulie1ansevinlaainnisiie (silence) wiananseyinnsag19nilang19le

~

Yosgdyarenagnitatsantadndunisaussiu wu nsiigsuinldndudiuninudniae

nasniigngndadulasanainaniuinvinau (ludu wazdeafin1siandeyavinli

Y 9

(%
a

ANuFuRusSvesdnsuiedyaFugaas n1sildndyyrIvitidyarduanlilusuiae

] q

(prospectively) fl¥iAnnaludnuugdounda (retrospectively) wagvinlviensainisansinevian

U

WuNANUENTURAE LT ARNTUud s lueuIAA (termination operates to release
both parties from their future obligation to perform their primary obligations under the

contract) wiliidedvEnudyailegiouianiindyayi '’

=l a [ = I~ pu3

anvensldansidndnyafedunilslugiuuvaansiianidiies (self-help) Tu

[

AV o1 o & A 1 A A a v o a | a
aﬂ@m%ﬂlmmﬂqquﬂqLﬂu‘ﬂ@ﬂimﬂqﬁlwLﬁEJV']EJWEN@']L‘HUﬂ'ﬁI@G] NIUATANIDNTEUIUNNT

a

gATTINGEY WIIUNATIEARNLAEIIN AT BNHNETLALEIANUYDUAIENYNNEYBINTT

A

[ ¢ < 179

Laﬂa@mwmuﬂaﬂaawqLwaiuﬂnaﬂamuauaaaL‘Uumﬁum waznlivziundilatuingdeyey

[

dreffansiandyarezldansdunielifly egnslsinauluunsnsdnisindygrotavild

176 Stephen A. Smith, supra note 119, p. 205.
Y7 Ewan Mckendrick, supra note 121, p. 816.
8 Ibid., p. 817.

' Stephen A. Smith, supra note 119, p. 375.
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[

guaniulaednlugda (sometime breach may automatically terminate a contract) Tu

[y

3
AR Harbutt’s “Plasticine”, Ltd v. Wayne Tank & Pump Co, Ltd [1970] usilkuiAItagy

'
1% U A =

aananfilmduiivensveganiwivenssgimegitenadliseasdonludodyy1duds

<

AdandlaidudeinfanelaedrsunnIndenfiagSnvmavesdya induls wavazidu

Y

) -

nshigfsssumnilalenialitheninnseyinisiludedyg e lidyyaniulaednluda
wagvhlithenldiindyadesanydenalsslovinudodyyinmany'®

gavnenisidansidndayavesadyyWnenidns (right to election) Wodndula

Y

nsevinastuwalgdeulianauanaauls (the decision cannot be revoke) Liia431nN15LAN

Ty lindayavisassshevqaiuainuilvsenthnaudyyinonaiatulueuian mewms)

[
A I o

idlainsuaaiiuannnilvesddyyinsassdgvinlvliealvideusuld (cannot be

subsequently resurrected)'®

4.3.3 NavYRINSLANTYYI

= A

Hav0INsTeiuaulUTMuRnTunNdyInme ATy evisdndygyn

9 U

[
Y o1 £

(discharged by breach) gauvinliiddyyinaniuainnisujiRdrseniineraindiduly

] o

aUNAR (released from further performance of those future obligations which remain

still to be performed) Mmewniiviligdyadenldialidnduseseusunistiseviivie

v A

Fsgntlnouunulag uidndreuasntnlunisiisenilvesenindyyrdendugnasnig

g

[

25U (rescission of the

o

WU kaE01INA1LAIINSENFYYINTMRINNTRAT YY1V

a [

contract) wanangluarnnrsvinlvdymidniuludnuusdounad (rescission ab initio) il

W#3AINNI520Ra (misrepresentation) Ted1Agyin (mistake)'®?

<

waziladyay Laniumewme

180 Guenter H. Treitel, “Remedies for Breach of Contract,” International

Encyclopedia of comparative law, vol. VI, pt. 2, ch. 16, ed. Aurther T. Von Mehren

(TUbingen: Mohr Siebeck, 2008) s. 16-177, see also Harbutt’s “Plasticine”, Ltd v. Wayne
Tank & Pump Co, Ltd [1970] 1 QB 447 (CA).

81 Ewan Mckendrick, supra note 159, p. 335.

182 Jack Beatson, Andrew Burrows and John Cartwright, supra note 165, p.

524.
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v
1 a va

edyaenisiadygrdeninavilvindnlunsuiidrsemudygrauanadlasliiing

o

gounad (ex nunc)'®

P < o

! ] v v ! a < L3
agulsAinunannisnauAndgusiiuniaudndulunisundeUseleviuag
AUATIAMILEEMETRIANTENTaDNY WagnsnauAudg ANl liunumaund

dryunazafiag (set aside) Fudunaainnisnadygyrnflesriaussiudonisuansoaniil

Y

Usraafvgnniuniudyqrvesdengniles (result of claimant’s acceptance of the
defendant’s repudiatory breach) vilvithed#esnfionasenaunaUselosundniialasuain
n1snnulatiszniluneunisidandggi (claim to recover the value of any benefit

conferred upon the defendant in the course of performance prior the termination of

=

the contract) wsin1svelvinduAudgusanfIinalddadvegsdfinmzudlunsalitd ey

Wosadlulasuusslowilag annisivindynn nandntvnilsfeadygyinisoniadlninig

Y

yoldandeyeiionIndufuggnuiy (restitutionary claim) foena1ieneindudnedadume

A ludnistrszRutdulassiuaulunavun (the consideration for payment has wholly

(%
=]

failed)'® wagmomniladyadenladiseRuluunlilasuusylovineuunulag e1asentu

9 Y

Auandndglamunanitseainiiaasld (unjust enrichment)!® egslsAnuluuisaierna

(%
v Aa

s v a P ANaa | ° & 1 !
ﬂ@ﬂu@ua@'ﬁ@qﬁlﬂamiwLiEJﬂLQUQubLG?ﬂ,UﬂimV]NLVWJLLWQﬂqimq35WU35\‘]‘Uau1ﬂLW]U'Nﬁ'Ju

[ =] o

186 Y-SR ﬁl\| d‘Q‘lyQ o A
LLauﬂq@aﬂJig'] NYNUELANAF U UTHATITVITEAULLN

(partial failure of consideration) dne e

A

Trdndrelundn wu dsduauseviinisaulinndnedie Wudu wadsludsinuainaitisziau

=

Tunanfidyaynlaseivauas (payment not yet due at the time of discharge) ddtyey1rne

'8 Bank of Boston Connecticut v European Grain & Shipping “ The
Dominique” [1989] 1 AC 1056, Cited in Basil S. Markesinis, Hannes Unberath and Angus
Johnston, supra note 2, p. 432.

184 Gile v. Ewards (1797) 7 Term Rep 181, Cited in Ewan Mckendrick, supra
note 121, p. 874, see also Baldry v Marshall [1925] 1 OB 260, Cited in Basil S. Markesinis,
Hannes Unberath and Angus Johnston, supra note 2, p. 419

'8 Jack Beatson, Andrew Burrows and John Cartwright, supra note 165, p.
525.

18 Goss v. Chilcott [1996] AC 788, 798, Cited in Ewan Mckendrick, supra
note 121, p. 874.
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flsRno1atladlassrammusisanndasidiitevelsimildndufuggiuzia (unjust enrichment
for restitution) sen1siFunvevaldAulusULuvIBITIAFALATIINTaY (reasonable
price of good supplied) #3en31 ‘quantum meruit claim’ W3ai3oneAmeuULIUTMINEY
win159uinuldnsesinas (reasonable remuneration for the service rendered) MiFenin

‘quantum valebet claim’ 8nto1asanludun1siTunsesadsnielasnaie (include

[ 1o

them in his claim for damages for breach) waglunisnduiupdyy s Nindyyie1a

Y

a o v ° XA Y ° o Y | & X ag a o %
Liﬂﬂi@ﬂi‘wsﬁﬂLsﬁﬂﬂqisﬁqigﬂuwmiﬂ,@ﬂﬁ%%']ﬂua']ﬁﬂiﬂ%a'l LL@WQUGLUU'Nﬂﬁmﬂ@'WLiﬂﬂi@ﬂl&l‘lﬂ

tae (no claim is possible)'®’

7 Ao o

JEUUNYVUNEABUNOUADIVDIBIN Bl Al UauensenInensandeygndlanuas

A

'
wva o a YY) a 1

nantlilJURd158AI19HY7 (instantaneous) Audyalianwuzneniliujisadseedns

moLllad (successive contract) willaulguiszuunguuneeasiuiilanasunlunad wenad

HansENdyeIddnvarneviieg1eraiiasiuidnvagAdeAfnuTEVUNY MU B0

(%
[ oA

WY ANUALNEe (instalment contract) a13ln1skignseA@ennlnaianilagauvinla

T o

[

dndhelidvsiandyalavlifinansenunseiiounsinaningenladiselunan (the right to

LAg7]

terminate would only operate in such cases with respect to the defective instalment

and to future instalment, not with respect to earlier conforming instalments accepted

I a

and paid for under the contract) na1dniuuilsrenisiandyyindetoudinavinlideygyn

duanlulusuanuaylidounds'® uavmeawmntigdyanisaeshedinsiadianusuialuni

nflagnounaidndyny) wu nuneasniinisuisiseadatune §Sudnddndisunses
A199TIAT sERg AT IANIdYQLENTIU (can sue for any installment due but unpaid

at the time of discharge) Tauvislunsdigninauanieanitliuszasrnasyniunuday e

Y

(repudiates a contract of employment) gauaunsalsenIuAIsAnuslasUnauUASIAn

Foyayn'®
wazidloniaudygilaszivauludeniinavinlininioniiAnanaudey gy
(primary obligation) ¥e3adyaaugaaslununanialy (as a general rule) wailunsel#

87 Jack Beatson, Andrew Burrows and John Cartwright, supra note 165, p.
524-526, see also Ewan Mckendrick, supra note 121, p. 874,

18 Guenter H. Treitel, supra note 180, s. 16-181.

% Ibid, s. 16-177.
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p v

mmmammmwumwmwaﬂmmammwamammwmwmammﬂ nniUasuilunilasiu

Y v Y

soslunisfidesaldandomesuinainnisindyaivesmuliuigdyafdladudeia

Y

(secondary obligation to pay compensation to the injury party for the breach) 8naag'®
4.3.4 nMsandalasdseny
n1siandyaylagUietgennintulagn1siantanuivesadyylenediag

wawvesgnsdiuiadygivivaesdie wazilosnnidunisidndygfinsevinlaeUsenedll

I 1o = a v =)

Usngdninadyariienuazidndyayvselusgndls uadlefiansamemanalaeyauain

Y
a e a & Lo | 2 o v Y a0 W s a Y a
nsngRnsalnintuvesrdy e duidnlaldinansdiuiedyanUssasdnagliiinaiy
seiusthafnndedaygratuiia

4.3.4.1 Msldansiandyylaeuiensy

nsdndyananadygdieeissnseyidlaviuusssinianaslilute

a o

Fygusediwnmunnguuneilursenguueatednualonys waznislaansiandyayn

q

[

YoIAdYay1 (right to election) fintuainnisfisnienilsindygineldeniody

srunadndulalaedaszveshefiliiRndayaialdansidnduvieluifls (option)™*

'
o [ £

MunanNIluRd N %ImaﬂammmawaﬂﬂmﬂmammmLﬂumawm

e ]

o lansuianislaandiandayeyitiu I@amiﬂiumwmmi Snfuluisaanisneusuny

A7)

woAn1salliuszasRazyniunudyay (acceptance of the repudiation) #4N1590UFY
anulszassfiasdnduaivesiedinn FoyayulisUukuuNenIzlaNeae weFean s

%miau‘mamamw‘fmimﬂwaﬁm Fyadnlalaegadaauindesnstidyaradugaasiiie

'
a

P Y v Qy 193 a . 1y < o (%
wenvglvdyaduanas'® uwassiomgNin1siis (silence) laifioilunisnsevinlag sundn

[

Mmlunazlidorndunisesusulainisidnduan wienansziin1segeuiagalaves

[ g

LY

Fryeyronagniinsantiindumawessulmnandyan wu nsigsudslingudiuviaudn

Y

edD_

[ d' 1% Y J i I

agndaaniigndndneduldeenainantuiivineu udu udiievdnidesnnuldwiuey

—

%0 Jack Beatson, Andrew Burrows and John Cartwright, supra note 165, p.
525.

1 Stephen A. Smith, supra note 119, p. 205.

192 Ewan Mckendrick, supra note 159, p. 334.

193 Ewan Mckendrick, supra note 121, p. 816, see also Vitol SA v. Norelf Ltd
[1996] AC 800, 810.
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'
4 a [ Y 1%

Aanaduilradyanasdndyadnlasuauuziiianaanuinsusulidndygy e

o

ANUTALILLAZ LUUOU (explicit)!

a a o [

wazn1slansidndyadeweivesgdygyrfouniluguuuureinis

4 o a 1 =

Y
flandates (self-help) Alddndudesdndunissemaniinailunisidndyginunguung

A v a

11/195 =t & Q{IUELQJQ aa o 1 wal 1 Y 1I \ly
9 LAVUNTIaDNNAE LlaNTandeuutilonnadulanssniadiuialgauliniauannaule

> Ag7]

(the decision cannot be revoke) Lilasannnisidndayay1vilviedeysymsaesdengaiuain

& v o 1Y XA a 1y & | o & | °
‘Viu‘ViiE]‘Viu’W]mqma@,@ﬂ‘lﬂiuauﬁlﬂ@ @’JEJLV@’J‘HLN@Nﬂ'ﬁ%ﬁq@W‘u%qﬂMumaﬂﬂ igiyﬂ‘i/lﬂaadﬂhsmﬁ
Tilsionalvdoumuld (cannot be subsequently resurrected)™

4.3.4.2 YonnasianaylaeUieny

Aannanlulartssunadygionavintennadluniendaneidndyalaon

Y

L% 2

Mg (termination of contract by agreement) wazfiodudny1dnatunisiedniyldvdn

BANINIEUIUNTTLAAEEYEUN

]

wialudndenisnelsiAndayan (formation of contract)
Tnehlugeuintuainmsuanidsuiiausuaziauesdnie wazuditundinisdarm
FyanuenalilfiBuduandiausuaziausanslu deai Gibson v. Manchester City
Council [1978] 1 WLR 520, 523 tu Lord Denning lénanlus3fadeiilaninudi .. there
no need to look for a strict offer and acceptance. You should look at the
correspondent as a whole and at the conduct of the parties and see therefrom

whether the parties have come to an agreement on everything that was material...’

o w 1

nafeliiarsaannginisalvesgnsduisdygnludidguinniilunisiansun

[ 1

NIZUIUNITIAYIIAILEUDLAZAUDIDYIATIATA WevilvaauAnRInavinliAaUy il

¥
v ! a =

nsafadeinandyailagninvinuedisdniau eglsinuussasindeiaasiiing

1 1o [ 1

seingdyarndnliidulumundnnisinanausnazausslisgisuuidou dmemgiais

Y

fsanAtaustazAraueslugiuzndnusznisuislunszurudavirdygyuinninnaziduy

¥ Ewan Mckendrick, supra note 121, p. 817.
1% Stephen A. Smith, supra note 119, p. 375.
1% Ewan Mckendrick, supra note 159, p. 335.
7 Jack Beatson, Andrew Burrows and John Cartwright, supra note 165, pp.

459, 462.
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a Q{I o Y a é’ 198 gj d’l dQll 1 1 U 1 o o 1 U
numadgnvilidyaziiadu'® Nellunsanadyyirhesvihaaueseiu (cross-

(%
[

offers) wiaziillomeeadgatuilionaneliindudyarduas'

ToiTNIyAAALA

' ]
1 al

wanaanuiAnauenselity egiduanatuiiianunasyniiunuiilenivsedennasiila

I 1Y

wananedndienialy a1ld gomdnlaladtyanatuldindiiaues wazlanunguinfesgn

Y

= ¥ IS

wanseanliusnguinIeuanaag (intention appears to other) naNdntienilanadodiinis

200 &, &

LLamLﬁmmaaﬂmaﬁiNLﬁugﬂﬁiim (the objective intention of the parties)®® yl9taunan

v Yo [

mluAaueazinasrallolidoasiudafsuataus wasidinAauenseyinsauliwigsu

Y

o

SuAnaueiilisaaversedinumevzioduiausuasnalminaauyniuny

pady

ANAUBLHNN

Y o

Ty iilel fafigffinanw Pollock CB. naliluad Taylor v. Laird (1856) lapmumeumdsin

=p. e

‘ frilyananisdavinanuazeinsenvesiuiienisAneuuny Wvessearinazyerls
Tuenanldauldlunmuini uarnsnsvviiguiureaiivesseanasiodndundngily
mil,ﬁm%mmé’ﬁyzmLLazﬁaqd’mmmaULmuasmi?w‘%a?’zm

warludiuesraues (acceptance) audaidunisuanaanundslidinge
Mmssensnssinmsinuiiensusunuitfomiidnauelduandly Snnisaussusiaue
fosllianuasiinin (absolute) wazlanuANALEIRBIYNLARIDBNIABUSIAIINAINEAA
aede AUV ETBINITUAR NN UVAAUBIY (the intention of the offeree to accept
must be expressed without room for doubt as to fact of acceptance, or to the
coincidence of the term of acceptance with those of offer) LLazﬁa\‘iQﬂﬁa\‘im\‘iﬁmﬁam
WAIALEUD (correspond with the terms of the offer) Wisuiadioudanszanian (mirror

1 =202

. P @ A o w a o Y a [ é’ 1 a % & A Y o
image rule) Fenotlusuladgrfgagilmanludygyr@ula®? namdndenisAsudai

[

vy o = o ! I v v v
aupIzuanseanlasiensnseiudnfeldnwaendaauegaluusssulidnlaladndy

%8 Ewan Mckendrick, supra note 121, pp. 48-51.

9 Tinn v. Hoffmann & Co (1873) 29 LT 271, Cited in ibid., p. 50, see also
Jack Beatson, Andrew Burrows and John Cartwright, supra note 165, p. 39.

2 Ewan Mckendrick, supra note 121, p. 56.

21 Taylor v. Laird (1856) 25 LJ Ex 329, Cited in Jack Beatson, Andrew
Burrows and John Cartwright, supra note 165, p. 39.

202 jack Beatson, Andrew Burrows and John Cartwright, supra note 165, p.

40.

Ref. code: 25605701031162SQL



197

N1AUBISURBALEUD (conduct will only amount to an acceptance if it is clear that the
offeree did the act in question with the intention, objectively assessed, of accepting
the offen®® uaruananimundniluiusauesiesgnioasnduludshiiausdngae
Tnegininw Lindley LJ nanaliluad Carlill v. Carbolic Smoke Ball Co [1893] #lapy
11 ‘...when an offer is made, it is necessary in order to make a binding contract, not
only that it should be accepted, but that acceptance should be notified’” namAafBl
nsuannamdauas (notify) WA Lauslinsuie™ wagfemgidndinisdoasvind
iuernumsnsfiiAaaudadedunisdeasvinliivinduauslulldBundolaildsunsud
gupsudnyandonldiiniuas s1si Lord Denning Wénaal3lua Entore Ltd v. Miles Far
East Corporation [1955] 11nnsdeansianuniidnsdamnsodearsiuldlusiuiivulady
(instantaneous communication) faidutesniiuremdnialulusasnsvhmausdlaenia

TUswald (postal rule)®

[

MalldesntiuvesnsdeasAausdlugiinaausteulaun nsdingvind

[

wuananaanuian iUl lidndudesuennanungvidiaus (the party making the offer

Y
can waive the requirement of communication) %4 ﬁﬂ%wmwwqﬂuaaﬂi’u%’ﬂmiiﬂ

o

(smoke ball) vesstasluni Carlill v. Carbolic Smoke Ball Co [1893] fi§nwazidushad

wneuazdyy el (unilateral contract) gauynitudiagnutenunszyINnATe

206

Tawarlumevrelndnmasuty 100 Yaunaindaglaas’® waznisiemunannilugeuly

prafiolainlunisvinAnaues (silence does not amount to an acceptance) 8neszuy

'
Y o o [ LY

ngvueAeutauaeldtliveusuNsNdInAtawe Amua RS UAEResBInsEinTsegdla e

Y

o

(positive conduct) ieujiaslisuAiauadnme aewgningsuaiauslifinisemiinig

q

295 Day Morris Associates v Voyce [2003] EWCA Civ 189; [2003] All ER (D)
368 (Feb), Cited in Ewan Mckendrick, supra note 159, p. 34.

#% Carlill v. Carbolic Smoke Ball Co [1893] 1 QB 256, 262, Cited in Jack
Beatson, Andrew Burrows and John Cartwright, supra note 165, p. 44.

29 Entore Ltd v. Miles Far East Corporation [1955] 2 QB 327, 332, Cited in
Jack Beatson, Andrew Burrows and John Cartwright supra note 165, p. 44.

206 Carlill v. Carbolic Smoke Ball Co [1893] 1 QB 256, Cited in Ewan
Mckendrick, supra note 121, pp. 65, 101.
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a v o 1 g./’ a gj ) 1% a 1 1 & 2 < o .
nvneffesnseyiututy Snvislaevaluudinisisenlienadelaindunsnszii (silence
does not generally positive conduct) 8sniniunisiledeniewaiiouldindunisuanieands

nslugausunIaUfLasALaue (a rejection of the offen?’ d@auni1svinAmaussiulagnia

'
=Y

lUsualdganiinadoilofinmauasladsanvunenfionnludauessudngssuulusudld
(the acceptance is completed when the letter is posted) m1u%an postal rule 7 WO
us3ingulunf Adam v. Lindsell (1080)* Msiindn postal rule aztruusuldnaiile
J = = 14 ! a6 ! 4 ° Y & 1 a !
AnstlanasnayldnisadlusudidilugomamsdeansAnauouazauaaviniu BnvsanItuie

U
dyaorannasnulaedaldansousenginagluuiman postal rule Whanlaladnae® way
WelinsvihmauesSuniidyargeniindiegvidnauslnsumausinuvaniilunsailagii

mauadladsiausudigrruulusudldanuman postal rule wausnsdi*'

[ Y a

wazdennasnvibiinnisseivaulugennugniuaudygyraduiuses

e >]

1% 1%

Usn3ensailadinislidudng (consideration) livenauunudiaiuuaz fusnmenieigiiin

wannsasnanduiugruvesmdnnisiiedygilussvunguunsnsuteuasi?!!

o) o

dnsulu

[ v al

doyeyenamauununadyadadladrseninouwnuiunu n1siasandudetuitlaazain

[ Ag>]

[

ninfiesanansainsaesinmnasnaglild@nsdedutiseniiaediu (giving up their right to

compel each other to perform) uagillotutionlaiinsuaniUdeugudnsdiuniu ualunsel

Ndyayriin1sdrsenilanadyyrdienilaluuadtiu (the contract is wholly executed on

one side) @slapinludennaudndygiaziiadudlanulsazlaniUasududaseusyloyl

mouwnuiulnd (fresh consideration) Lilenaunnun s engsdlaninudyglisosiisy
) 9 I A Yo o v a o 3 a ° .

wiluu Vuudlunsalladarintennandndyyrduniukuunngvuienivua (form in deed)

w3 buNIaiin1INTEIINTeandaan (representation) vesgdaeyelagsenilnudyayly

o

=

Y7} P Y @ Y & [ o H { Y] 1% o & [y o v
LLﬁ’JVNMﬂJGWWI'ﬂ‘ViL‘Viu‘lWJ']B\hEJ‘L!‘L!‘UBI@J‘UQQU%']?%WUVI@ﬂEJ’]EJEJQ?’N@’N%’]?%MUGH&J?IQJQJ’]‘ZNL‘UW

T o

2T Ewan Mckendrick, /bid., p. 106.

2% Adam v. Lindsell (1080) 1 B & Ald 681, Cited in Jack Beatson, Andrew
Burrows and John Cartwright, supra note 165, p. 46.

% Ewan Mckendrick, supra note 121, p. 112.

210 jack Beatson, Andrew Burrows and John Cartwright, supra note 165, p.
ar.

2 Ibid., pp. 111, 462.
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LY [

anwg ‘promissory estoppel’ dulianwugidutennasaziulilldandderudissuiauman

)212

nuu1etadnn (waiver by estoppel wazitJudosniiuveandndusig (doctrine of

consideration)?'?

vy

Nitnavesnsiandyaaznslinanaluanyazdoumnas (ab initio) %3ouA

&
M liansugaiuaIndnsvdnaudyailusuianviitu (discharged the parties from

their outstanding obligation) geufiusgiutlamvestennasfiadyyilannasdnyindy

(depend on the parties’” agreement)?"

=

aglsinumaneuteuaeidINguitnelinuiu (infer) Insdifigdoyay
F15guilantiegnaunn (a long period of delay) wsan1shisiunislag (inactivity) 1Uu

nanuazdeldinlugdyyinnaiiovaziiadya (the parties have agreed to abandon

P

their contract) azsoudunsdifiuansliiulaingdyglendsdnisnsgyihvinligdayayisn

dhedeiinlfegrsroumeiunaindnetiunnaiazazAsdayan (one party conducted itself

in such a way that the other party reasonably assumed that it was agreed that the

contract was abandoned)?!® 84ni1tudAiansuuauassleiAUiusaluIN1sIwREYeg

[
Y

@jﬁaﬁp5@1,‘1%]‘14?’7%6’114%@63%5@@7 (offer to abandon a contract from mere silence) 714

[ v A

NUANATITINITNTEIUNBE1TILARIRENNT (some overt act) AigaziluRoulvd Ay

G’Taaﬁa@}aua (almost always likely to be required)

212 Central London Property Trust Ltd v High Trees House Ltd [1947] KB
130, Collier v P & MJ Wright (Holdings) Ltd [2007] EWCA Civ 1329, Cited in Ewan
Mckendrick, supra note 159, pp. 92-96, 335-336.

13 Ewan Mckendrick, supra note 159, pp. 333, 92-96.

1% Jack Beatson, Andrew Burrows and John Cartwright, supra note 165, p.
462.

21 paal Wilson & Co A/S v. Partenreederei Hannah Blumenthal, The
Hannah Blumenthal [1983] 1 AC 854, 865, 885, 914, 916, 924, cited in ibid., p. 462.

21 Collin v Duke of Westminster [1985] 1 OB 581, cited in ibid., pp. 111,
462.
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4.4 a3U

nsfnwndnnguunelusasnsidndyyilesUsenslussuungruneeasduri

[ I

Tiuldindennasdndyyilneysensenadadneglulssunmdygsismauwnuilineeguy

<

Fruvatenmadyntag (atypical) wazhorludyqrussianlvg aewmeiiinlainang

DAY

wasiiudgneemyhanuilatennandndyailaeUseefinanamensimanng g

Mlunegludssuranguungiwesiudiusulsludnuueiiivuifss (analogy) Winaues

[ 1

Tonnaudndyey1ninad NelssuunguuIetesTuiin1TLUENE NTALIUTENINNATDY

'
a o Y

nsdndynaluuasiarainsdndyafineviog el iedneaiie LagmemnNNaraIn1g

dnduanleeUsenesdnilatinisanasiuliog1etaauiilininindlawesiuuiazuiinNayed

LAg7)

¥
a1 = 1

nsleansiandygrmlluasuavesnisiaansidndyannenilegsneiiowdiuansd 191

[

YSuldlavaylanludnuasiioufgauinavasnisidndyyilaguSenednme wagn1ussuy

A7)

ngruneleasiuty s aueveldndyadeiumvevidygiluneninddssodiai
wTIAsAluNsIRYI T ULaz LU uLINNIARYd T lUuazo1anaMlAIALELD

veldndenesilaedaudavintduasyinlneuSeneiils diumausssuliindunisdnduan

o130 lanalnedandenazUsene Nedni1svinAtausslneusensluninunuieninty
dndudesuennanmauesnduludsriaiausluiusadeaiussuunguunelnedesain

AviAnauekansInueniue b iviseliundussinalinludesimaues wazdedesniiunan

'
Y

mlunmaussdetinsuennanduludadiAauslunsamaveslduansanuisioynnal

¥

sagdeviintu egslstanulunsdifdausvedndyauaziauetigndewmsiulude

2PN

19

ee

d1Aty (dissent) Tagnaluidnlanisildndyilasuserelutuiaziindulaniude

'
o [ v =1 a

ullwgrureanguue waswiindygratunisaslifetunudedulivgiungmunawsdi
J PR X 1% = ¥ v v A

AnsainsaeatilaidyalafntulainasiinisufuRtseniaudygsony faeesun

£Y] g}

v '
o o ] !

wwiliiufzdinstssniifiiintuseningnsdidudeduilvguiddyanfianuiuiasdy

A
Y
n15t1vidayeyn (presumed intention) wagUsRulunudyaiudnme dewniiiansal

) = d' Y a 1 [y d' ¢ al LY 1 @ 2/ av v [y
bbYAN Q@WNLQG]‘L!’WILL‘V]QNTJ@Jﬂu&[,u‘iflﬂﬁgﬁx‘iﬂ%%%i%\‘mﬁwﬁJ']‘l‘U’eJEJ'NL(ﬂﬂsﬂ’}\'ﬂ LLNQ%ﬂJlﬂmﬂa\iﬂu

T o

Tudaauluisaawalunienguuievesnisidndyabiinglidyaduanlvlusuinaniali

s q

(%
v oa

Tyassivaululudnvasdounduanianisndufudgusiuvesgnsdiinu uazinisdise

niliiovisndhelanduaugiusifunisfunsndgaulsslovinouununlasuandyyigey
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(%
Y

undelairtennandndyayilneusersurasinulauug Ui iaanuINiasvean sang
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(1) If one party to a contract has contractually reserved the right to revoke
or if he has a statutory right of revocation, then, in the case of revocation, performance
received and emoluments taken are to be returned.

2 Basil S. Markesinis, Hannes Unberath and Angus Johnston, The German
Law of Contract: A Comparative Treatise, 2nd Edition (Oregon: Hart Publishing, 2006)
pp. 421-432.

’ Stephen A. Smith, Aitiyah’s Introduction to the Law of Contract, 6th
Edition, (Oxford: Clarendon Press, 2005) p. 196.

v
6 v

* atduvingal landwug, A1eSuredinssudgyen, unaen 21 uiluiiaiy
(NFUNNUVUAT: TYayu, 2560) U. 65-66

5 e, U. 64, 307.
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a LR %

W deyey i deyginludnwasiiuiu dyaudiviudi wasdyndnussenu Wudu O

9

S agna nisd T, “navesnisidndayadiemauuwny,” (nerinusunidaudin
AL TIRAIENT UPNINYIALSITUANERS, 2540) U. 68-69.

" Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
pp. 420, 432-433.

8 Ibid., p. 420.
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Poaniiuilideatinisndufiuggiusiau (regime of restitution) MuN1A5T 346 Uszila

nQuansLraeasiy uUTuldundyuildnvuzneniegisdeoiiins’ 1esannislyans

[ ]
[ = 1 1 =

Andyaniifidnvarnondegsediesdoduanilunsdiamefiondt ‘auBerordentliche
kiindieung” wunefiadnsuenarmtniieidndyailunsdfiay (an extra ordinary right to
giving notice) MuiityaAlinuiinnms 3141 vildnsdndayafinentedeeiiostenl
nelilAnnagaunas (no retroactive effect)'! ualunanaudunslaansidndyyiluszuy

NVENEDINGUAIBLUUTIUVBUIANAAEEN (classical tradition) Aeen1sivinisldanEan

? Ibid., p. 436.

10 BGB Section 314 Termination, for a compelling reason, of contracts for
the performance of a continuing obligation

(1) Each party may terminate a contract for the performance of a
continuing obligation for a compelling reason without a notice period. There is a
compelling reason if the terminating party, taking into account all the circumstances
of the specific case and weighing the interests of both parties, cannot reasonably be
expected to continue the contractual relationship until the agreed end or until the
expiry of a notice period.

(2) If the compelling reason consists in the breach of a duty under the
contract, the contract may be terminated only after the expiry without result of a
period specified for relief or after a warning notice without result. Section 323 (2)
number 1 und 2 applies, with the necessary modifications, as regards the dispensability
of specifying a period for such relief and as regards the dispensability of a warning
notice. Specifying a period for relief and issuing a warning notice can also be dispensed
with if special circumstances are given which, when the interests of both parties are
weighed, justify immediate termination.

(3) The person entitled may give notice only within a reasonable period
after obtaining knowledge of the reason for termination.

(4) The right to demand damages is not excluded by the termination.

1 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,

p. 437.
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12 Stephen A. Smith, supra note 3, pp. 203-204.
13 Ewan Mckendrick, Contract Law, 11th Edition (London: Palgrave, 2015)
pp. 334-336.

14 30 WTEFUAT, UANANNINELIan Y IRNIIILALFRYa, fiurinsad 7 ufily
dindulae a151ms dseianl (asen1sdsuazionaisusenaunisaoy ansdieans
UM INENABSTINAARS, 2556) U. 128-129, wavy Atuvingal Tandifius, 870ud (H995507 4,
U. 26.

1 mrfusinsad landwug, 27ua? 1 F95507 4, U. 144, Laze) 9 WISHIUAS, 9N
Uda 15995507 14, u. 27-28 Uz 148-150.

1 mviuyinged Tandwug, 97vuas 1F903507 4, . 169.

7 19879, W, 146-149.
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2 30@ FeATIE, 879udT 1FvesT0dt 19, u. 36.

22 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
p. 27.

2 Ibid,, p. 420.

2 Ibid,, p. 67.

% Ibid.
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% Ibid., p. 69.

2" Ewan Mckendrick, Contract Law: Text, Cases, and Material, 3rd Edition
(Clarendon: Oxford University Press) p. 816, see also Vitol SA v. Norelf Ltd [1996] AC
800, 810.

% Ibid., p. 817.

2 Denmark Production Ltd v. Boscobel Production Ltd [1968] 3 All ER 513,
Cited in Stephen A. Smith, supra note 3, p. 203.
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" BGB Section 346 Effects of revocation

(1) If one party to a contract has contractually reserved the right to revoke
or if he has a statutory right of revocation, then, in the case of revocation, performance
received and emoluments taken are to be returned.

(2) In lieu of restitution or return, the obligor must provide compensation
for value, to the extent that 1. restitution or return is excluded by the nature of what
has been obtained, 2. he has used up, disposed of, encumbered, processed or
redesigned the object received, 3. the object received has deteriorated or has been
destroyed; but deterioration that is caused by the object being used in accordance
with its intended use is not taken into account.

If consideration is specified in the contract, then this is to be used as a
basis when the compensation for value is calculated; if compensation for value for the
benefit of use of a loan is to be paid, it can be shown that the value of the benefit of
use was lower.

% Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,

p. 436.
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afinlie19gnaziag (cannot be ignored) inszidunseiniiindunieldveulunuadns

% BGB Section 314 Termination, for a compelling reason, of contracts for
the performance of a continuing obligation

(1) Each party may terminate a contract for the performance of a
continuing obligation for a compelling reason without a notice period. There is a
compelling reason if the terminating party, taking into account all the circumstances
of the specific case and weighing the interests of both parties, cannot reasonably be
expected to continue the contractual relationship until the agreed end or until the
expiry of a notice period.

(2) If the compelling reason consists in the breach of a duty under the
contract, the contract may be terminated only after the expiry without result of a
period specified for relief or after a warning notice without result. Section 323 (2)
number 1 und 2 applies, with the necessary modifications, as regards the dispensability
of specifying a period for such relief and as regards the dispensability of a warning
notice. Specifying a period for relief and issuing a warning notice can also be dispensed
with if special circumstances are given which, when the interests of both parties are
weighed, justify immediate termination.

(3) The person entitled may give notice only within a reasonable period
after obtaining knowledge of the reason for termination.

(4) The right to demand damages is not excluded by the termination.

*" Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
p. 437.

* Ibid,
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* Jack Beatson, Andrew Burrows and John Cartwright, Anson’s Law of

Contract, 29th Edition (Clarendon: Oxford University Press, 2010) p. 524.

% Bank of Boston Connecticut v European Grain & Shipping “ The
Dominique” [1989] 1 AC 1056, Cited in Basil S. Markesinis, Hannes Unberath and Angus
Johnston, supra note 2, p. 432.

" Gile v. Ewards (1797) 7 Term Rep 181, Cited in Ewan Mckendrick, supra
note 27, p. 874, see also Baldry v Marshall [1925] 1 OB 260, Cited in Basil S. Markesinis,
Hannes Unberath and Angus Johnston, supra note 2, p. 419

2 Jack Beatson, Andrew Burrows and John Cartwright, supra note 39, p.

525.
* Ibid., pp. 524-526, see also Ewan Mckendrick, supra note 27, p. 874.
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% Guenter H. Treitel, “Remedies for Breach of Contract,” International
Encyclopedia of comparative law, vol. VI, pt. 2, ch. 16, ed. Aurther T. Von Mehren

(TUbingen: Mohr Siebeck, 2008) s. 16-181.

® avuyingal landiiug, 979uad 19995597 4, u. 488-489.

% 1519879, 1. 488-089 WAy 502-503.
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Y [sag anwa nisgiaun, §79ud 1F9e5307 6, wave In LATUFUAS, S79Ud
(H9053071 14, U. 286-287, waze athuinsal landiiug, §79uaa (59955077 4, 1. 498-499,

8 Basil S. Markesinis, Hannes Unberath and Angus Johnston, supra note 2,
pp. 162-163

¥ Ibid., p. 389.

>0 Ibid., p. 437.

>! Jack Beatson, Andrew Burrows and John Cartwright, supra note 39, pp.
111, 462.

°2 Ewan Mckendrick, supra note 27, pp. 48-51.

>> Tinn v. Hoffmann & Co (1873) 29 LT 271, Cited in Ibid., p. 50, see also

Jack Beatson, Andrew Burrows and John Cartwright, supra note 39, p. 39.
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% Ibid,, p. 27.
51 Ibid.,, p. 60.
52 Ibid.,, p. 67.
% Ibid.

% Ibid.,, p. 69.
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% Jack Beatson, Andrew Burrows and John Cartwright, supra note 39, p. 33.
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have, in fact, not agreed on a point on which an agreement was required to be reached,
whatever is agreed is applicable if it is to be assumed that the contract would have
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121 BGB Section 346 Effects of revocation

(1) If one party to a contract has contractually reserved the right to revoke
or if he has a statutory right of revocation, then, in the case of revocation, performance
received and emoluments taken are to be returned.

(2) In lieu of restitution or return, the obligor must provide compensation
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basis when the compensation for value is calculated; if compensation for value for the
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use was lower.
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2, p. 389.
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HAPTER IV,

TESCISSION OF CONIRACT.

306. - IT dy & ccntract or by the pro-
vizizng ¢f lar ons narty hos the right of
roseigsicn, such riscigsien ism noade Dy o de=-
eloration of iatentien te tha othor varty.

The deelsraticn of intention montioncd
in the fersgcing peragraph eannst ba ravokct.

7. - I¥ opna pariy dces net perisrm
the opligaticn, the othsr nuxty noy fix a roe- |
goneblce norisd and notify him 30 perform
sitihin thet peried. I Bie dacs not porforn
witiin that peri.d, the oiher norty ey
reseind the contract.

383, - If the cbiret ¢f o contrect
accsrding to its naturs cr to an intention
daclarad by the payrtios omn DS sccomplisghed
anly v & performance ot & fixcd time T
githin 2 fized pericd, end such time or e
poricd has pagsed without ong of the partics >
having perd rmed, the other party may rsseind 1
tie contraect without itiie nobtificotion et ¥
timed in tie foregding p scetiin.

i
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[i]

30¢ . - I performance boectmes wholly
er pe&ritly immessible by & causs atiribute-
ble t2 the debier, tiis creditor may roscind
the contiaet.

880, - IT in a contract thors are several
vorsons on ths onc or the other side, the
right of rcgeission nmoy be oxareisod only by
2ll and apoingst all. IY the right of rescigs-
ion is cxtinzuished in respsct of onc of thosc
persong entitled, it is extinguished elso in
rospeet of tihe others.

881, - IT ong party has oxercisod his
right of rascissicn, ench perty is bound to
restcre the other to his Tormer eondition;
but the rights of third persons connct bo
impaired.

To money which ig to be repaid in the
easo of the foregoing paraproph interest is
to bo added from thoe time wien it was re-
ceived.

Forr gervices rondered and for cllowing
the usc of o thing tha rsstitutiaa‘éﬁhll be %
nado by paying tho valus, or, 1f in/the |
eontract 2 countor-poynont in money is ati-
puleted To», this shall ba naid. 4

S

il trorelae of the vight of vonelseion

dcos not alinet o clolm for doamnzos.

LR
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R

08. - Ths ohligotionsof the martics
resulting frem rozeiszien shall de perferngt
according T2 the wrovisions of zseticn 23so.

323. -~ I¥ ns period iz fizxed for tic
exercizg of ths vight of roseigsion, the other
party may fix a reasonable perioad ang netify
the pawty having a right of rcseission to
deoelare within sueh period whsther he will
regeind ¢r neot. I nstice of roscission iz
n2t rocsived within such period, thes yisht of
rracigsion iz extinguisghed.

bt T

324. - The right of reseckssieon is oxting-
ulshed vhen the vorson cntitlcd las, by his
om act or fault, cssenticlly dsmozcd the thing
vhich 1s tic subjcet of 2 contract or has ron-
derod the restitudon theroef impessivle cr
hes ehanged 1t into a thing of a Gliycrent
Zind by working it w or remcdelling it.

If vithout the ect or fault or tncﬁﬁﬁrsoﬁ
wha;haﬂ the right of roseigsion the tgiﬂg which
is the subjzet of ih- comtraet hes verllost
cr anmcged, the ri bt of resciseisn is fo%
extinguishod.

.
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