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ABSTRACT

Pre-trial probation is a measure of diversion from the main judicial procedure. In
Thailand, such measure is codified in the Juvenile and Family Court and Procedure Act B.E. 2553
and the Drug Addicts Rehabilitation Act B.E. 2545 providing probation under the children and
juvenile rehabilitation scheme or the drug addict rehabilitation scheme, as the case may be. Public
prosecutors have small roles in probation under those schemes: they merely have the authority to
approve the rehabilitation programs according to the Juvenile and Family Court and Procedure
Act B.E. 2553 and the authority to suspend prosecution according to the Drug Addicts
Rehabilitation Act B.E. 2545. Public prosecutors do not have the roles in imposing conditions or
means of probation under the rehabilitation schemes, nor have they the opportunity to co-operate
with probation officers in managing the probation consistent with the said schemes.

Nevertheless, the roles of public prosecutors in pre-trial probation are explicitly stated
in the draft of Measures in lieu of Prosecution Act B.E.... that public prosecutors have the
authority to order probation officers to investigate facts related to the defendants for public
prosecutor’s discretion of issuing the order of suspend prosecution. In the case where the public
prosecutor is empowered to suspend prosecution, when ordering to suspend prosecution, the
public prosecutors may put the defendant under certain requirements within reasonable period of
time. Since the aforementioned Act has not come into force, Thai public prosecutors therefore
have not had the authority to order for investigation and suspend prosecution to put the
defendants under the probation measure. As a result, public prosecutors in Thailand currently do

not have much role in pre-trial probation.



In other jurisdiction such as the United States, the Federal Republic of Germany, and
(formerly) Japan, public prosecutors have the roles in pre-trial probation by having their
discretion to suspend probation in criminal cases where it is well-grounded that the defendants
committed the crime and by imposing probation conditions under certain period of time. If the
defendants comply with the conditions within the defined period, the case is terminated and the
defendants shall not be re-prosecuted for that offense. This is a quasi-judicial power of the public
prosecutors. The suspend prosecution is an approach to solve the problems which Thailand is
presently facing namely the problems of tardiness of prosecution, overloaded amount of court
cases and excessive amount of detainees in prisons.

Hence, to solve the aforesaid problems and to increase the roles of public prosecutors
in pre-trial probation, public prosecutors should be empowered to suspend prosecution and
impose pre-trial probation conditions for defendants by enacting the Measures in lieu of
Prosecution Act B.E.... as well as improving probation to cover both pre-trial and post-trial

procedure such that pre-trail probation will be conducted effectively.



