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Abstract

I offer an outline of a theory that justifies the concept of intellectual
property (IP). The usual justification of IP is a utilitarian one that claims
that the rights are justified because they provide incentives for further
discovery and protect the innovator through a monopoly. I propose to
broaden the protection offered by the IP regime; the argument is based
on the concept of compassion (karuna) which aims at relieving suffering
in all others. An analysis of how the patented product comes to be shows
that not only the scientists in the laboratory are responsible, but many
factors and elements are also responsible, many of whom do not belong
to the corporation in which the experiment is usually conducted. As
these elements have a necessary role in the discovery of the new
invention, they have to be treated fairly too. In practice this could mean
that the resulting patented product be made more accessible to the
general population who needs it and a more active involvement in the
society by the corporation. In the end this will be beneficial for everyone

in the long run.
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Introduction

Intellectual property rights and their enforcement have become global. International
and intercontinental trades have resulted in the notion of intellectual property rights,
their legal underpinnings and systems of practices pervading practically every country
all around the world. The notion of intellectual property and the claim to rights to it,
however, are wrought with controversies. Those who defend the notion typically argue
that intellectual property rights (IPR’s) are necessary as an incentive for creative work
and innovation which can be useful and beneficial to the world. What a claim to IPR’s
allows is a period where the rights holder is entitled to a monopoly of the use of the
property and gains monetary returns from the monopoly. On the contrary, the regime
of IPR’s has engendered criticisms from many corners due to the very monopolistic
nature in question. By holding the monopoly, the right holder can create an unjust
situation where the patented product carries unusually high price in the market. In
case where the product is a necessary one, such as life-saving medicine, this can create
an imbalance where those who are in need of the medicine might not be able to afford
it. The very monopolistic nature of claims to IPR’s, then, can become a source of
inequality and injustice.

The controversies created by the use and enforcement of IPR’s in various fields
point to the need to explore the very foundation of the whole concept of IP itself. Thus
what I would like to do in this paper is to investigate how Buddhist ethics regards the
problem of intellectual property rights and what it has to say on the issue. The basic
question for the paper is: How could the concept of IP be modified in order for it to
become ethical? A related question is: How do the concepts available in Buddhism have
a role to play in such modification? These are very complex questions, and all I can
hope to accomplish in this paper is to provide a brief sketch or a general outline of
what could be further developed as a theory based on Buddhist philosophy. I argue that
the notion of compassion (karuna) is centrally important in an attempt to answer these
questions. Compassion, as is well known, is the desire to alleviate someone of their

suffering and the action needed to carry out the alleviation. Hence the holder of an IPR
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is said to be compassionate when she sees the sufferings borne by her fellow human
beings and realizes that the intellectual property to which she is entitled can in fact
alleviate those suffering and act out accordingly. And the reason why she should be
compassionate rather than not is because this would be beneficial to everyone in the

long run, including the right holder herself.

Buddhism and the Concept of Property Rights

It is well known that central to the teachings of the Buddha is the realization that in
order to achieve the final goal of Liberation, the practitioner needs to learn how to
eliminate ego grasping which is a key element in her wandering in samsara. Ego
grasping consists of taking things as ‘me’” and ‘mine.” The two are always intertwined
with each other. Without the me, there can be no mine, and vice versa. Thus from the
perspective of the central teaching here it might seem that the Buddha has a negative
attitude toward property. For property is always the ‘mine’ of somebody. It might seem
that in order to achieve the goal of nibbana, one has to relinquish all property, not
taking anything as belonging to the me at all (since there is no taking anything as the

me either).

However, the Buddha does not intend to start a social or a political revolution.
To teach that one has to let go of one’s property might seem on the surface a kind of
teaching that advocates an anarchist regime that recognizes no personal property at
all. Viewed in this perspective, the Buddha’s teaching to his followers that one should
abandon grasping of the me and the mine could be regarded as advocating a kind of
utopian regime where everybody lives together peacefully without any conception of
personal property rights. But the Buddha did not do such a thing. He advises his
students to let go of the attachment to personal property, but nowhere does he
advocate any change in the political and legal structure of the society he happens to

find himself in. Furthermore, in the Vinaya, the second Pargjika rule says emphatically
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that monks who take what does not belong to them, costing more than 5 masakas, will
be expelled from the Order, never to return. We do not exactly know how much a
masaka is worth, but it is enough for a thief who steals a property worth more than that
to be imprisoned, banished or executed. (DK) It is clear, then, that the Buddha does not
wish to create any conflict between his congregation and the political authority in the

area. Whatever is regarded as the law in an area, the monks have to follow it.

In order to get clearer about how Buddhists view personal property, the story
behind the proclamation of this Defeat rule should be elaborated. The Buddha and his
monks once stayed in Rajagraha, which was ruled by King Bimbisara. A monk took away
pieces of wood that were kept by the king for emergency purposes. When the king
found out about this he enquired the monk and the latter said that the king once said
that he gave away wood and water for the monks who followed the Buddha for their
own use. The king was reminded that he indeed said such thing but then he said that
what he meant was that the monks were free to make use of wood and water that was
there in the forests, where no one claimed to be the owner. However, this was a very
different matter when the monk took away pieces of wood which were specifically
designated by the king as reserves for emergency uses. These pieces of wood certainly
belonged to the king. The king eventually did not punish the monk, since he himself
was a follower of the Buddha. However, when the people of Rajagraha learned about
the incident they started to reprimand the monk a good deal and they continued saying
that the followers of the Buddha were not worthy of respect and of their status as
samana. When the Buddha found out about this, he asked one of his monks who used to
be a judge before coming to the Order what was the lowest price of a piece of property
which would incur the punishment of imprisonment, banishment, or death. The monk
then answered the price was 5 masakas. The Buddha then proclaimed that henceforth
any monk who take as his own any piece of property worth more than 5 masakas would
be forever banished from the Order and defeated as a monk (DK).

The story shows clearly that the Buddha does accept the right to property. The

right of King Bimbisara to the wood is clearly recognized, and the monk who took away
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the wood was given strongest censure. Does this conflict with the teaching that one
should let go of one’s attachment to the mine? Following the law of the land and the
wish of the political authority is one thing, and carrying on the mindset of non-
attachment to physical things is another. So we can conclude from this episode that the
Buddha does fully accept the right to property, at least when it comes to the property
of people outside of the order. The Buddha does not want his Order to create rifts or
conflicts with the surrounding community, a move that we always discern from him.
However, when it comes to the Order itself, we know from the Vinaya rules that monks

are not allowed to keep any personal possessions beyond the merest necessities.

Perhaps we can use the Buddha’s acceptance of whatever law happens to prevail
in the area where he and the monks reside as a basis for arguing that the Buddha does
also accept intellectual property as a kind of property to be protected by the Vinaya
rule, especially the Second Pardjika Rule being discussed here (or should coherently do
so if he were acquainted of it). However, Ven. Pandita argues that theft of intellectual
property does not breach the Second Rule because the owner of the property in
question does not suffer any real loss through the illicit copying or unauthorized use of
the protected copy or product (Pandita). Pandita argues that since any “loss” that
results from a breach of IP protection mechanism is merely a potential one in that the
owner does not stand to lose any physical property that she already has in her
possession, the “loss” here does not count as a kind of loss that would incur a breach of
the Second Defeat Rule. A merchant of software products, for example, would stand to
gain a certain amount of money if a certain number of copies were sold. But if a part of
those copies were illicitly downloaded without payment, then the merchant clearly
loses some amount through the download. In this sense, according to Pandita, the loss
would be a potential one in that the merchant does not already have this exact amount
in hand in the first place (Pandita 601).

Pandita is interested in the question whether a violation of someone’s IP rights
constitutes a breach of the Vinaya rules. Is a monk who downloads a pirated copy of a

movie for his personal consumption be guilty of stealing and thus is defeated as a
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monk? Pandita does not think so because downloading the movie only deprives the
rights holder of potential, and not actual, gains. However, since each sale of a legal copy
of the movie has to include an amount of royalty paid back to the rights holder, it
seems that each instance of downloading a pirated copy of the movie would actually
deprive the rights holder of their royalties. If we imagine further that the sole source of
income for the rights holder is through these royalties, a certain number of
downloading the pirated version would certainly make the rights holder poorer than
he should be. In other words, downloading the pirated copies would be tantamount to
cutting off a source of income that is available to him, and this could well be his only
source. To make someone actually poorer in this way sounds very much like theft and a
breach of the Second Pardjika Rule. When the Buddha discusses the case of the monk
who stole the wood reserved by King Bimbisara, he asked one of his disciples who used
to be a senior judge to help him with information on what would be the normal legal
procedure were the perpetrator not a member of the Order. When he learns about the
law and the punishment he then proclaims the Rule in order that monks would not
commit the same violation of the law again the future. This shows that the Buddha
follows whatever law that prevails in the area. It is conceivable, then, that the law on
IPR’s being what it is now, the Buddha would also forbid monks to violate it. Pandita
may be right that violating some parts of the IP law does not necessarily mean violating
the Vinaya rule, but as long as IP law remains law of the land in which the monk resides,

the monk has to follow it. The Buddha has clearly set a precedence in this regard.

In any case, the purpose of this present paper is not to investigate whether a
violation of IPR’s constitute a violation of any Vinaya rules or not. Instead the purpose
is to analyze the very concept of intellectual property itself with an eye toward
reforming or modifying it so as to be fully fair and beneficial to society.
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Modifying the Concept of IP and the Role of Compassion

What we have learned from the previous section is that the Buddha does not abrogate
the concept of property rights. Letting go of the attachment to the me and the mine
does not lead to Buddhists abandoning the concept all together and turning into
economic anarchists. The story that led to the proclamation of the Second Defeat Rule
shows us that the Buddha did not want to create any conflict between his Order and the
surrounding community as well as any kind of political authority that rules over the
area. Extrapolating from the Buddha’s time to ours, we see that the Buddhists should
also follow the law of the land regarding IPR’s. However, this does not mean that we
cannot use the insights from the Buddha’s teaching to propose a change in the system
of IPR’s itself. What I propose is that the concept of compassion (karund) can be applied
to the proposed analysis so that the whole system of IPR’s become more equitable and
conducive to justice than it apparently is right now.

The most prevalent theory of IP is a utilitarian one. That is, IP is justified
because it is deemed to be a necessary factor in securing desired results that would not
obtain if the system of IP were not in place to protect them.” The reason usually given
in support of IPR’s is that they need to be there in order to provide incentives to the

would be innovators and to protect their investments and the fruits of their effort. A

2 In fact there are other theories of IP, the most important one after the Utilitiarian Theory being

the deontological one. The basic idea behind the Deontological Theory is that IPR’s are rights, and as such
they inherently belong to individuals by virtue of their being rational and autonomous. There is not
enough space in this paper to criticize the concept of IP rights within this theory, but any Buddhist
critique of a theory that emphasizes the role of IPR’s as rights would be to point out that the right to IP is
an acquired right; that is, one is not born with these rights, but they occur to an individual as a
consequence of the latter’s doing something such as inventing a new drug that can be patented. Here the
general contour of the Buddhist critique I am offering in the paper can be applied. In doing something
that results in an entitlement of an IP right, the innovator has to enlist the help of a web of
interconnected factors, which should be treated fairly through the benefits enjoyed by the IP protection.
For a defense of the Deontological Theory, see Merges; for a collection of essays dealing with the
philosophy of IP, see a volume edited by Lever. A summary of all the major theories of IP can be found in
Fisher.
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criticism of this kind of theory is that it is difficult to distinguish clearly who the real
innovator is. Since modern technology has become enormously complex and involves a
large number of collaborators who may live in different countries all around the world,
the innovation that is patentable today is very much an effort of a very large group. In
this case it is difficult to pinpoint who is responsible for the idea that leads to the
innovation to be patented. One possibility of course is to grant the right to the resulting
IP to the organization or the corporation that manages the work of the whole group.
This is certainly what is being done routinely. The right is granted to the organization
or the corporation as if they were a single entity, and it is justified, according to the
utilitarian theory, by referring to the consequences or the results that would arise due
to the enforcement of the IP regime. Instead of saying that the individual would benefit
from the fruits of his or her effort, the reality is that it is the corporation that benefits
from the fruits of their effort.

The effort of the corporations, then, may involve thousands of people working
all around the globe. Someone within the corporation may conceive of a new idea and
then the idea is tested and examined and prototypes made within the compound of the
corporation. But is it really the case that everything involving the conceiving and
testing of the new product occur exactly within the confine of the corporation? Even if
the corporation keeps its product development a closely guarded secret, the fact of the
matter is that it is always possible, and in principle actually necessary, that outside
influences have a role to play. The prototype product may be tested with some
members of the public outside of the corporation; the corporation itself has to interact
with outside factors in various ways. The way of first one who conceives of the idea
which led to the prototype may get her inspiration from interacting with the outside
world, probably the world of her family at home. These interactions are on the surface
mundane ones and usually are not given much thought to. However, the principle of IP
according to the utilitarian theory is that the IP is there in order to protect the returns
that would accrue as a result of the innovation. In short the idea is to give credits to all
to whom the credits are due. But how exactly are we to measure to whom the credits
are due and how much? The innovator first conceives of an idea through talking with a
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small child, who proposes an innocent idea which the innovator catches on and
develop into a full blown blueprint. How much credit should the child receive? A
pharmaceutical company develops a new molecular compound of a drug that could
save millions of lives. The idea behind the molecule comes from a chemical found in a
plant in a rain forest in a developing country. How much credit should the developing
country receive? And the plant itself might be recommended to the innovator by
natives living inside the forest. How much credit should they receive too? Nothing lives
in a vacuum, and this is especially the case in today’s world where everything seems to
be always interconnected through social media and communication technologies. Ideas

float around at the speed of light everywhere.

The idea I am pushing forward is of course that it is difficult to pinpoint exactly
who exactly are the ones to whom the credit is due. If the raison d’étre of IPR’s is to
protect the return of investment and to provide incentives, then the protection should
be broad enough to cover the child, the developing country, and the natives too. And as
this web of interconnection and interdependence goes on, the credit needs to be
allocated fairly across the whole network. It is true that the corporation is the one who
invests the money to develop and market the product, but even the money here comes
from investors who may have bought the shares of the company in the stock market.
From their perspectives the investors are clearly outsiders to the company. But they
too have stakes in the company and the developed product. The money comes from the
investors, the idea comes from all kinds of interaction that the innovators has with all
kinds of contexts, the drug molecule comes from a native plant in a rain forest, the web
can continue. The idea I am proposing is thus a simple one. The return that is promised
by the IP regime has to be broad enough to cover all this network.

We can see the Buddhist insight behind the proposal I am making here. The idea
is that of interconnectivity or interdependence (or dependent origination). The
discovery which leads to the patented product would not have been possible if not for
the help and input from various sources from outside of the corporation or the

laboratory in which the scientist is working. The utilitarian theory says that the
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entitlement to IP rights is justified because the innovator has expended a lot of effort
into the research and development of the product, and the IP rights are there to
guarantee that the innovator is entitled to a fair return of the investment. This
atmosphere creates an incentive that stimulates further research and discovery.
However, this view is predicated on the idea that it is the innovator alone that is
responsible for the product and the associating intellectual property. But if what I am
proposing is tenable, that there is indeed a web of interconnected factors that are
actually necessary in the process of research and development, then factors within the
web too have to be taken care of when it comes to the reward that results from the
patent. In the case of the drug discovery based on a native medicinal plant, at least the
natives who live in the area where the plant is found needs to be compensated in one
way or another, not merely as someone on the outside who happens to sit on the right
plant, but as a stakeholder who has been involved with the process of research and
development from the beginning. This would ensure that the fruits of the patent be
beneficially and justly shared. Furthermore, there are other factors. The political
authority that has jurisdiction over the forest in which the right plant is found is also
an indispensable player in this process, and they have to have a share in the fruits also.
And since everything is connected with everything else, to limit the fruits of the
research to the innovator alone does not seem to be enough. The process leading to the
discovery of the patented product always involves a number of other contextual
factors, and without those factors the discovery would not have been possible. Thus,
the question as to who owns the resulting intellectual property should be broadened.
Not only does the innovator and the company he works for possess the entitlement to
the intellectual property, but the property should in some sense belong to the whole
networks of interconnection. The upshot is that benefits accrued through the use of the

patented product should be shared among all the nodes within the network too.

The recognition of the necessary role of the web of interconnection here is an
expression of compassion. It is a recognition that one is always connected with others,
that the very fact that there is oneself is only because of the existence of others, and
vice versa. When one realizes that one is actually “one and the same” with others
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around oneself, one feels that any interests that one takes to belong to oneself extend
to all others too. In short, the recognition of who is actually oneself expands to include
other people and other things too. What results is that the egoistic self—the ‘me’ and
the ‘mine’—is dissolved into the realization that what is ‘this’ or ‘that’ actually depends
on their relations with others, so much so that any ‘this’, ‘that’, or ‘other’ depends for
their being on these relations. This is known as the Doctrine of Emptiness (sufifiata),
which in fact is coextensive with the Doctrine of Dependent Origination

(paticcasamutpada) or Interdependence (idappaccayata).

Buddhist philosophers would be immediately reminded of Nagarjuna’s view that
the two Doctrines are actually one and the same, or at least coextensive with each
other. This is corroborated by Kaccanagotta Sutta in the Pali Tipitaka where the Buddha
states that Emptiness and Interdependence are one and the same. In a nutshell, the
view is this: Suppose we pay attention to a particular object, say this coffee mug that I
am now having before me. The mug sits on a table on which I am typing this paper. It
has certain shape, size, color and pattern. Without the table the mug would fall to the
ground and shattered. Without the color pigments that make up the various colors on
it, no pattern would be possible; without the clay used to mold the mug, the mug would
not have been possible either. Furthermore, one could imagine the purpose for which
the mug was manufactured. Perhaps it was made in a factory along with millions of
other mugs, its shape and size depending on the mold that is used in the factory, and
the process of producing it also involves use of energy, which comes from electric
power, which was generated from a power plant some distance away using hydro-
electric power, and so on. One can then certainly imagine the source of the hydro-
electric power to the sun and the wind, as well as the technology used to harness that
energy into usable electric power. The web is actually endless. The point is that all
these nodes in the web are necessary for there being the particular mug that I have
before me now; they are all responsible for its existence. As the mug is an arbitrary
object T just happen to choose to talk about, it can stand for any object whatsoever.
Thus any object at all stands in a web of relation in the same way as the mug here. This
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certainly includes a patented product of intellectual property too, such as a drug with

new chemical compound, a piece of software, and so on.

In the Kaccanagotta Sutta, Kaccana came to ask the Buddha what exactly was the
Right View (sammaditthi). The Buddha replied that neither of the extremes, namely to
hold that things exist and to hold that things do not exist, represented the Right View.
The Right View is represented only by the realization of Interdependence (namely, that
ignorance (avijja) is the condition for thought formation (samkhara); thought formation
is the condition for consciousness (vififidna), and so on) (SN 12:15; II 16-17, in Bodhi
356). Here is a clear textual evidence that the Buddha equates Emptiness and
Dependent Origination. The idea is taken up and elaborated by Nagarjuna (MMK XV: 7).
David Kalupahana is of the view that the passage here shows that at least on this
particular topic the view promoted by Nagarjuna and that of early Buddhist canonical
text appears to be one and the same and that the former’s work is essentially a
commentary on early Buddhist teaching (See, for example, Kalupahana 26). However,
this view is much disputed by Buddhist scholars.’

We are not entering the debate on how much of the original Theravada thought
available in the Pali Suttas is actually there in Nagarjuna. Suffice it to say that
Nagarjuna is aware of the Kaccanagotta Sutta and the seminal view there that he further
develops and elaborates greatly. What interests us at the moment, however, is that the
Mahayana and Theravada at this point seem to be in agreement that the correct
description of things in the world, the metaphysics of Buddhism, if one can be allowed
to use such a term, is Emptiness and Interdependence or Dependent Origination. The
gist of the view, of course, is that one cannot take an individual object to be capable of
existing independently on its own without its relation, through the relations of cause
and condition, to all other objects out there. This empty and interdependent character
also extends to events and action too. Events are also empty and interdependent; an

event such as a wedding party certainly has a beginning, a middle and an end, and it

’ See, for example, a review of Kalupahana’s work by Lang and Garfield’s

criticism of his view in the introduction to Garfield’s own translation of the MMK.
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certainly relates to many other objects and events. If an event is necessarily empty and
interdependent, so is an action. What this implies is that the activity that leads to an
invention of a new product or a new method which can be patented must also be empty
and interdependent. This means that the activity here is constituted by its relations to
many other objects, events, activities that surround it. Thus it does not seem fair that
the protection and return promised by the IP regime will belong to the innovator or
only a small group of people alone without sharing the benefits to all that that the

benefits are actually due.

How This Works Out in Practice

So my argument so far is that, as the Buddhist metaphysical view of Emptiness and
Interdependence (or Dependent Origination) covers everything in the world, it
certainly covers both the process and the product that is protected by IPR’s. A patented
product, such as a new medicine, thus is constituted by an entangled web of relations
with many other factors in the first place. What is important is that these other factors
are necessary for the success of the innovation; without participation of willing human
subjects in a series of clinical trials, for example, the development of the new drug
could not even get off the ground. Moreover, to recruit these participants, who could
actually have come from many different parts of the world, requires a lot of
institutional settings and other social, cultural and legal contexts all of which are
indispensable. We can imagine this point more clearly if we look back to my example of
the mug on the table that I mentioned earlier. A mug is a simple object, and even this
simple object has a complex web of relations to many other things and events. Imagine
how much more complex the newly developed drug and its clinical trials would be. The
point is that since the justification of IP protection is that it brings rewards to those
who are involved in developing the new thing which is beneficial to the world, the very

concept of “those who are involved” would need to be broadened.
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This immediately raises the problem of how exactly one is to measure how
much involvement a factor actually has in the process leading up to the patented
product. How much, for example, should the drug company owe to an individual
research subject who risks her health trying the new drug when it is not fully known
what kind of effects on the human body it would actually cause? This is only one factor
among millions of others. So how does this proposal work out in practice? Here
compassion again as a role to play. What the drug company should adopt is an attitude
which is compassionate to the needs and sufferings of everyone in the world. This may
sound highly idealistic and impractical, but the idea is quite straightforward. The
company should realize that without the participation and the help of many factors the
development of the new product would not have been realized. Thus the company
should seek out those who are rather directly involved, to the extent that they can be
identified, as provide fair compensation to them. This act can also be regarded as an act
of dana, or giving, on the part of the coroporation, though it has to be made clear that
the motivation for the dana is compassion in the specific sense proposed here. This
should include a share of the royalties that would accrue once the drug is released to
the market. For example, if the drug depends on a new chemical compound that the
researcher has found in a medicinal plant in a rain forest, the tribe that has provided
the researcher with the suggestion as to the efficacy of the plant should be taken as a
stakeholder in the success of the drug and the benefits shared to them accordingly.

Each and every participant in the clinical trials also need to be included similarly.

However, what should the company do for those who cannot be identified but
who clearly has a role in the development? Here the idea is that the company should
share the benefit of the drug in such a way that the whole community benefit. As the
world has become smaller and more tightly compacted, the community in question may
well span many parts of the globe (but still retaining the sense of being a community).
What the company should do in order to be compassionate and fair to the rest of the
community who has a stake in the success of the drug is that the drug should be priced
in such a way that the rest of the world community can afford it. That is only one thing
the company can do; what it can further do is to desigh a mechanism by which the drug
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will be used more effectively. Perhaps the company can engaged in health promotion
scheme where the population in certain areas can learn how to improve their health
and well being on their own, or it can work with national and local governments on the

best health care policy that would benefit the people the most.

This, nonetheless, does not mean that only the drug company should be doing
things for the global community. The help should be two way, and the global
community should be doing something in return for the company too. Apart from
enabling the company to gain reasonable profits, an obvious thing to do, the
community could a fair environment for the company to operate, through enactment
of clear and consistent rules and regulations and participation in the research and
development activities. The compassion needs to go both ways.

Objections and Replies

A possible rejoinder to this proposal might be that in disseminating the
stakeholders in the IPR’s very widely, the innovator, the one who first conceives of the
idea, is responsible for the research and who applies for the patent, might lose out
because the benefits are spread too thin. The proposal of spreading the benefits around
in this way might even look like a tax on the innovator which could result in a loss of
incentive for future research and innovation. However, the proposal offered here does
not force the innovator to give up his rights to the intellectual property. He can keep
his patent, and the patent can be valid for as long as 20 years, depending on how the
system is agreed upon. The innovator and the corporation that employs him still enjoys
the rights, but they have to recognize that it is not they alone whose work lead to the
patented product. Other factors are necessarily involved. In order to create a
sustainable world, the holder of the IPR’s cannot afford to hold on to their patent
papers and sue everybody who infringes upon them even a little,in many cases with

good reasons.
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Another possible criticism pertains to the intention and the originality of the
innovator. If the list of persons and organizations who have a stake in the intellectual
property is as large as my proposal suggests, what would be the distinction between the
ones who first conceive of the original idea and those whose role seem to be merely
incidental, such as facilitating the workspace of the innovator but having no actual role
in the process of development itself? For example, what would be the distinction
between the team that originally conceives the idea and the building manager who
takes care of the material condition of the lab building itself? In a sense the building
management team does have a role because without them the experiment would not
have been possible. But at least it seems that the roles of the innovators who do the
actual experiment and the management team need to be distinguished and this should
be reflected on who actually receives the credit for the discovery, and with the credit
comes who owns the rights to the intellectual property in question. Or so the objection
goes. This objection, however, overlooks one important empirical fact that in most
cases of large scale innovation the team of scientists who toil in their laboratories do
not end up being the only ones who own the IPR’s. On the contrary, they themselves
might not own the rights at all as they work for a large corporation, and it is the latter
who eventually owns the rights as the patent will be applied in their name. This seems
to belie the fagade of the Utilitarian Theory which says that it is the innovators
themselves who will be rewarded. That would be the case if the innovators work all by
themselves without being employed by any corporation. In most cases, however, the
rights belong to the corporations themselves and not their employees. In this sense,
neither the scientists or the building management team owns the IPR’s at all even
though both work for the corporation. The point, then, is that if it is possible for the
employing corporation to own the rights (after all, the top management at the
corporation might not have a hand in the actual experiment and discovery at all), then
it should also be possible for larger contextual elements to have a share in the
ownership. This does not mean that the corporations will be deprived of their means to
profit making, but it means that in order to be true to the spirit of the Utilitarian

Theory (which, by the way, is still the dominant theory continually being cited by
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lawyers and the court), one needs to expand the circle of who actually has a role to play
in the discovery. The key concept of compassion from Buddhism helps us clarify the
muddle here in that it helps us to see more clearly that everything is connected and
thus one cannot claim the credit and the rights to the discovery for oneself alone. We
must not forget that compassion is the desire and the action that arises spontaneously
when we see that others are suffering. There is no real distinction between ourselves
and others, and corporations and those who are involved with IP regime should realize
this too.

Conclusion

Therefore, we have two possible scenarios, one where the company holds exclusive
legal rights over their patents and charge a high price for them, and the other where
the company is compassionate and shares the benefits equitably according to what
really is due. It is not difficult to imagine that the latter scenario offers a better chance
for a truly sustainable world. For one thing, strictly enforcing IPR’s and persecuting
everybody will only create backlashes and equally forceful reactions—something that
could easily lead to unsustainability and even disruption and violence. If everybody, on
the contrary, is compassionate toward one another, then the world will certainly be a

much better place.
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