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ABSTRACT

The research on “The advantages and disadvantages of the formation of a one-man
company in Thailand” has the objectives to study: forms of business enterprises and Thai
corporation law on a private company, if it can be used to set up the One Man Company or it must
be amendment to the law in order to set up the One Man Company; and law from other
jurisdictions in relation to the One Man Company as to its advantages and disadvantages. The
objectives of this research were to study whether or not the forms of business enterprises and Thai
corporation law on a private company can be used to set up the one-man company or if an
amendment is needed before the set up; and to study the advantages and disadvantages of the law
from other jurisdictions in relation to the one-man company.

The study shows that the advantages of a one-man company in other jurisdictions are the
increase in the number of employers which help improve the employment rate; and that a single
entrepreneur may enjoy a limit liability as a private company, etc.

The disadvantages are that there shall be amendments to many laws such as the Civil and
Commercial Code (Title 22), the Act on Foreign Businesses, the Act on Financial Institutions; the
exploitation of the form of a private company for the avoidance of tax; and the legal problem from
the decision of the Constitution Court No.12/2555 which decided in summary that the provision of
law with the assumption that imposed a criminal offence of a company onto the director was
contrary to the Constitution of the Kingdom of Thailand B.E.2550. Pursuant to such decision, if a
one-man company were to be allowed to be set up under the law, its single shareholder, which was
also its representative, might use such a decision to escape criminal liability.

The study recommends that:



1. in order to allow the setup of a one-man company, there shall be an amendment to
Title 22 of the Civil and Commercial Code or otherwise enacting a specific law.
In addition, several laws must be amended accordingly.

2. there is no appropriate or necessary grounds for Thailand to have a one-man
company whether by the reason of economic value or by the reason of legal
obstacles which require amendments to many laws.

Key Words : one-man company, private company, shareholder
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article 2 of the directive states that (1) a company may have a sole member when it is formed and
also when all its shares come to be held by a single person (single-member company). (2) Member
States may, pending coordination of national laws relating to groups, lay down special provisions
or sanctions for cases where: (a) a natural person is the sole member of several companies; (b) a

single-member company or any other legal person is the sole member of a company.
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Blameworthiness Doctrine) (Australian Law Reform Commission,2002:271-273)

a1n5301u3n1 1918 n “Respondeat  Superior”  F1a0ANR0INY Organizational

Blameworthiness Doctrine 14131 UAANNTVHANII0I1QI1V0IHAYAND TAsu1A31 2.07"

Y99 Model Penal Code 1199411108 The American Law Institute 11HUAAINTUHANIIO I
2
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9“Respondeat Superior” n. Latin for “let the master answer,” a key doctrine in the law of agency, which provides
that a principal (employer) is responsible for the actions of his/her/its agent (employee) in the “course of

employment”

"“Section 2.07 Liability of Corporations, Unincorporated Associations and Persons Acting, or Under a Duty to

Act, in Their Behalf.
(1) A corporation may be convicted of the commission of an offense if:

(a) the offence is a violation or the offence is defined by a statute other than the Code in which a
legislative purpose to impose liability on corporations plainly appears and the conduct is performed by an agent
of the corporation acting on behalf of the corporation within the scope of his office or employment, except that if
the law defining the offence designates the agents for whose conduct the corporation is accountable or the
circumstances under which it is accountable, such provisions shall apply; or

(b) the offence consists of an omission to discharge a specific duty of affirmative performance
imposed on corporations by law; or

(c) the commission of the offence was authorized, requested, commanded, performed or recklessly
tolerated by the board of directors or by a high managerial agent acting in behalf of the corporation within the
scope of his office or employment.

(2) When absolute liability is imposed for the commission of an offence, a legislative purpose to impose
liability on a corporation shall be assumed, unless the contrary plainly appears.

etc. etc.
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"Article 121-2 Juridical persons, with the exception of the State, are criminally liable for the offences
committed on their account by their organs or representatives, according to the distinctions set out in articles

121-4 and 121-7 and in the cases provided for by statute or regulations.
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“Article 131-37 Penalties for felonies and misdemeanours incurred by juridical persons are:
(1) a fine;

(2) in the cases set out by law, the penalties enumerated under Article 131-39.
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"The criminal liability of legal persons does not exclude that of the natural persons who are

perpetrators or compliances to the same act, subject to the provisions of the fourth paragraph of article 121-3.

"In the case as referred to in the above paragraph, natural persons who have not directly contributed to
causing the damage, but who have created or contribute to create the situation which allow the damage to happen
who failed to take steps enabling it to be avoided, are criminally liable where it is shown they have broken a duty
of care or precaution laid down by statute or regulation in a manifestly deliberate manner, or have committed a
specified piece of misconduct which exposed another person to a particularly serious risk of which they must

have been aware.
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“332. Prosecution of corporations and members of associations.—(1)...

(5) When an offence has been committed, whether by the performance of any act or by the
failure to perform any act, for which any corporate body is or was liable to prosecution, any person
who was, at the time of the commission of the offence, a director or servant of the corporate body
shall be deemed to be guilty of the said offence, unless it is proved that he did not take part in the
commission of the offence and that he could not have prevented it, and shall be liable to
prosecution therefor, either jointly with the corporate body or apart therefrom, and shall on
conviction be personally liable to punishment therefor.”
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Company Law of the People's Republic of China (Revised in 2013)

(Adopted at the 5th Session of the Standing Committee of the 8th National People's Congress on
December 29, 1993. Revised for the first time on December 25, 1999 in accordance with the
Decision of the 13th Session of the Standing Committee of the Ninth People's Congress on
Amending the Company Law of the People's Republic of China. Revised for the second time on
August 28, 2004 in accordance with the Decision of the 11th Session of the Standing Committee
of the 10th National People's Congress of the People's Republic of China on Amending the
Company Law of the People's Republic of China. Revised at the 18th Session of the 10th National
People's Congress of the People's Republic of China on October 27, 2005. Revised for the third
time on December 28, 2012 in accordance with the Decision on Amending Seven Laws Including
the Marine Environment Protection Law of the People's Republic of China at the 6th Session of
the Standing Committee of the 12th National People's Congress. It is now promulgated and shall

come into effect as of March 1, 2014.)

Standing Committee of the National People's Congress

Section 3: Special Provisions on One-person Limited Liability Companies

Article 57: The provisions of this Section shall apply to the establishment and the organizational
structure of one-person limited liability companies. For matters uncovered in this Section, the

provisions of Section 1 and Section 2 of this Chapter shall apply.

For the purposes of the Law, the term “one-person limited liability company” refers to a limited

liability company that has only one natural person shareholder or one legal person shareholder.

Article 58: A natural person may invest in and establish only one one-person limited liability
company. Such one-person limited liability company may not invest in and establish a new one-

person limited liability company.

Article 59: A one-person limited liability company shall indicate whether it is wholly owned by a
natural person or wholly owned by a legal person in the company registration, and specify the

same in the business license of the company.
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Article 60: The articles of association of a one-person limited liability company shall be

formulated by the shareholder.

Article 61: A one-person limited liability company shall not have a board of shareholders. When
the shareholder makes a decision that falls under Paragraph 1 of Article 38 hereof, it shall be in

writing and be kept in the company after it is signed by the shareholder.

Article 62: A one-person limited liability company shall prepare, at the end of each fiscal year, a

financial and accounting report that is audited by an accounting firm.

Article 63: If the shareholder of a one-person limited liability company is unable to prove that the
property of the company is independent from the shareholder's own property, the shareholder shall

bear joint and several liability for the debts of the company.
Section 4: Special Provisions on Wholly State-owned Companies

Article 64: The provisions of this Section shall apply to the establishment and the organizational
structure of wholly State-owned companies. For any matter uncovered in this Section, the

provisions of Section 1 and Section 2 of this Chapter shall apply.

For the purposes of the Law, the term "wholly State-owned company" refers to a limited liability
company of which the State is the sole investor and the State Council or a local people’s
government authorizes a State-owned assets supervision and administration authority of the

people’s government at the same level to perform the responsibilities of the investor.

Article 65: The articles of association of a wholly State-owned company shall be formulated by the
State-owned assets supervision and administration authority or drafted by the board of directors

and submitted to the State-owned assets supervision and administration authority for approval.

Article 66: A wholly State-owned company shall not have a board of shareholders. The functions
and powers of the board of shareholders shall be exercised by the State-owned assets supervision
and administration authority. The State-owned assets supervision and administration authority may
authorize the company's board of directors to exercise part of the functions and powers of the
board of shareholders and to decide on the major matters of the company. However, merger,
division, dissolution, increase or reduction of registered capital and issuance of corporate bonds of

the company shall be decided by the State-owned assets supervision and administration authority.
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Merger, division, dissolution or bankruptcy application of important wholly State-owned
companies shall, after examination and verification by the State-owned assets supervision and

administration authority, be reported to the people’s government at the same level for approval.

The “important wholly State-owned companies” referred to in the preceding paragraph shall be

determined in accordance with the provisions of the State Council.

Article 67: A wholly State-owned company shall have a board of directors, which shall exercise
functions and powers in accordance with Articles 47 and 67 hereof. The term of office of directors
shall not exceed three years. The members of the board of directors shall include representatives of

the staff and workers.

The members of the board of directors shall be appointed by the State-owned assets supervision
and administration authority. However, the representatives of the staff and workers among the
members of the board of directors shall be elected by the staff and workers’ congress of the

company.

The board of directors shall have one chairman of the board, and may have a vice-chairman of the
board. The chairman of the board and vice-chairman of the board shall be designated by the State-
owned assets supervision and administration authority from among the members of the board of

directors.

Article 68: A wholly State-owned company shall have a manager, who shall be engaged or
dismissed by the board of directors. The manager shall exercise functions and powers in

accordance with Article 50 hereof.

Subject to approval by the State-owned assets supervision and administration authority, a member

of the board of directors may serve concurrently as manager.

Article 69: The chairman of the board, vice-chairman of the board, directors or senior officers of a
wholly State-owned company may not concurrently serve in another limited liability company,
company limited by shares or other business organization without the approval of the State-owned

assets supervision and administration authority.
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Article 70: The board of supervisors of a wholly State-owned company shall have no fewer than
five members, among which the ratio of representatives of staff and workers shall not be lower

than one third. The specific ratio shall be specified in the articles of association of the company.

The members of the board of supervisors shall be appointed by the State-owned assets supervision
and administration authority. However, the representatives of the staff and workers amongst the
members of the board of supervisors shall be elected by the staff and workers’ congress of the
company. The chairman of the board of supervisors shall be designated by the State-owned assets

supervision and administration authority from among the members of the board of supervisors.

The board of supervisors shall exercise the functions and powers stipulated in Items (1) to (3) of

Article 54 hereof and other functions and powers stipulated by the State Council.
Chapter I1I: Transfer of Equity Interests in Limited Liability Companies

Article 71: The shareholders of a limited liability company may transfer all or part of their equity

interests among them.

Where a shareholder transfers its equity interests to a person other than a shareholder, it shall
obtain the consent of more than half of the other shareholders. The sharecholder shall notify the
other shareholders in writing of the transfer of equity interests and seek their consent. Where the
other shareholders do not reply within 30 days of receipt of the written notice, they shall be
deemed to consent to the transfer. If more than half of the other shareholders do not consent to the
transfer, the dissenting shareholders shall purchase the equity interests to be transferred. If they do

not purchase the equity interests, they shall be deemed to consent to the transfer.

Provided all conditions are equal, the other shareholders shall have the priority purchase right for
the equity interests the transfer of which has been consented by the shareholders. If two or more
shareholders exercise the priority purchase right, they shall determine their respective purchase
ratio upon consultation. If consultation fails, they shall exercise the priority purchase right in

proportion to their respective ratio of capital contribution at the time of the transfer.

Where the articles of association of the company otherwise provide for transfer of equity interests,

such provisions shall prevail.
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Article 72: When a people’s court transfers the equity interests of a shareholder pursuant to the
enforcement procedures stipulated in law, it shall notify the company and all shareholders, and the
other shareholders shall have the priority purchase right under equal conditions. Where the other
shareholders fail to exercise the priority purchase right within 20 days of the date of notice of the

people’s court, they shall be deemed to waive their priority purchase right.

Article 73: After an equity interest is transferred pursuant to Article 72 or Article 73 hereof, the
company shall cancel the capital contribution certificate of the original shareholder, issue a capital
contribution certificate to the new shareholder and amend the records of the relevant shareholder
and its capital contribution in the articles of association and the register of shareholders of the
company. Such amendment to the articles of association of the company does not require a

resolution by the board of shareholders.

Article 74: In any of the following circumstances, a shareholder that votes against the resolution of

the board of shareholders may request the company to purchase its equity interests at a reasonable

price:

) the company has not distributed its profits to the shareholders for five consecutive years,
while the company has been profitable for five consecutive years and meets the
conditions for distribution of profit stipulated herein;

(In the company is merged or divided, or transfers its major property; or

(IIT) the term of operation specified in the articles of association of the company expires or

any other reason for dissolution specified in the articles of association arises, and the
general meeting has adopted a resolution to amend the articles of association to allow the

continual existence of the company.

If the shareholder and the company fail to reach an agreement on the purchase of equity interests
within 60 days of the adoption of the resolution of the general meeting, the shareholder may
institute proceedings in a people’s court within 90 days of the adoption of the resolution of the

general meeting.

Article 75: After a natural person shareholder dies, his legal heir may inherit his shareholder status,

except where the articles of association of the company stipulate otherwise.
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