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ABSTRACT

The right to have an assisting lawyer or attorney is a right directly related to an
accused’s right in the prosecution ability, although the criminal prosecution in Thailand is not the
contestation proceedings style in Court. But the accused’s lawyer or attorney having is deemed
the right and liberty protection during the Court’s proceedings not to be a victim of unlawful act.
It also prevents a mistake or error possibly arisen from the justice process due to the criminal
prosecution. In all criminal procedures, they still include mechanisms to drive the justice process
by the State’s officials who are ordinary human who can make a mistake or be misled at any
minute. Therefore, it is necessary to have a lawyer who can regulate or remedy such mistake. By
the State’s principles of criminal proceedings by the state, the State therefore has duty to
participate to assist in supply or provision of an attorney or lawyer for a criminal accused to
protect the accused’s rights to comply with the rule of law.

From the study, it was found that the accused’s right in the criminal prosecution
ability cannot provide a considerable protection to the accused because in Thai society, most the
accused were not knowledgeable and capable, had no understanding of their rights under the law
and had insufficient prosecution capacity to contest the case by themselves. The accused therefore
failed to protect their rights completely. The lawyers appointed by the Court for the accused
lacked of efficient assistance. The problem also included of small remuneration to requested
lawyers, leading to the problem lacking of requested lawyers or duty solicitors.

For Germany and Japan, they have laws that guarantee the accused’s right to have
requested lawyers or duty solicitors for the accused in the prosecution ability widely covered and
there are such duty solicitor law deliberatively regulating the processes for the accused. From the

study of duty solicitor provision system in a criminal case in the United States of America and



United Kingdom, they have established the office of duty solicitor provision (Public Defender) to
organize the working system of the state attorney to be efficient. But the study of legal system in
Thailand, it is visible that the legal system of Thailand is applying the criminal prosecution by the
State principle and the examining principle in the search for truth in a criminal case. Setting up
the accused’s attorney organization of the State would be contrary against the criminal
proceedings system of Thailand.

From the problem condition in prosecution by requested attorney supplied or
provided by the State in a criminal case, the author therefore would like to propose the following
recommendations.

(1) There should be amendment of Criminal Procedure Code of Thailand, Section
173 that provides the cases penalty subject to imprisonment from 3 years and upwards , if the
accused has no attorney, the Court shall appoint an attorney for the accused.

(2) There should be amendment of Criminal Procedure Code of Thailand to provide
a qualification of the requested attorneys that they must have experience in conducting cases for
at least two years.

(3) There should be amendment the Judiciary Administration Commission’s
regulation on award and costs payment to attorney or lawyer appointed by a Court for the alleged
offender or the accused pursuant to Section 173, Criminal Procedure Code (2“d Amendment) B.E.
2550 (2007). At first, there was a determined award rate paid for lawyers or attorneys appointed
by the Court in the process of lawsuit preparation in a fixed award rate, 25 percents of the

minimum award rate paid for the lawyer or attorneys appointed by the Court.



