
I .... 
'UTltl 4 

11aflfltj11'-J 1fJ9i l~'lh~ &T1ft1ufll 'i fll11U~&~U'iHli:lTlUlfJ tl112J 

o	 .Q cv , .. , I _I
4.1 f111f11"'U~U~'U1Hlafl'U UJflll1Jl'Il1JNaU"~fl~ (Contingent Fee) 'Ul'IHu1::lflft 

Black's Law Dictionaryl, "Contingent Fee means A fee charged for a lawyer's 

services only if the lawsuit is successful or is favorably settled out of court. Contingent 

fees are usually calculated as a percentage of the client's net recovery (such as 25% of the 

recovery if the case is settled, and 33% if the case is won at trial)" 

'YHl1.Jl'4n'.i1JfifJ'M1J1t1 Black's Law Dictionary U'\.Jln'\.J'YHl'\.Jl'4n'.i1JfifJ'M1J1t1~'VIH 

V'VI i'YHl1J 1 fi ~ "l~ 1 '\.J ff'M fi ~)l1J~f11 1 l1U'VI Uti 11J t1l'i1 !~'\.J 'J H 1'l'VI '\.J 1 tlfll11J 1 '\.J 'J:: U U 
., 

Contingent Fee· '~~~ij "fi1'V1'\.J1t1fll11J~11J~'lUl1~fl~ 'M1Jlt1fl~ fi1'V1'\.J1t1fll11J\11fi~1'\.J 

1 l1U~ f11'J 'VI H fifJl11J1t1~!~ tlm~tl!u'Yn:: !riv ff1 'l ijt11'~'Ynfill11 l1'lf'\.J:: fl~ l1~V 1 '\.J n'.i W~ij fin 

tJ 'J::i1 tJ 'J:: '\.J V1J tlV1Jfll11J '\.J Vfi ff1'l1 ~tlff1JtJ'J:: 1 tI'l1"JUfl'l fi fll11J fi1'V1 '\.J 1tlfllUJ~ 11J ~'l Ul1 ~ fl ~ 
" I 'JI I	 I 

1Jfi\1::t11'\.J lW!~ '\.J ~ VtI'l::'UV~ ~1'\.Jl'\.Jff'VInVi'lfifl111J '~fu 1 '\.J ~'\.J Viff~ (!'If'\.J ~ VtI'l: 25 1 '\.JmwVi . "	 . 
d ... 1 d ... 1	 a Y 1 d.:S.c:S 0 .c:.. 1~ '" 
1Jf11hJ 'J: '\.J lJ 'J:'\.J V1JtlV1J fl111J 'M'J V'J VtI'l: 33 '\.J fi 'J W'VI1JflWnnfi1l1 'M'l1'\.J: fl ~)" 

4.1.1	 ,h::lflfttl",!811J;m 

1 '\.JtJ'J : !'VI ffffl1 f! m1J~f111'lf1~~fifJ'M1J1t1ijfll11J~1! 1dV~ \11fifffll~n'\.J Vth~1J1fi 

ff~fl1JU'l: !ff'J II i fl \1f11'J lijV~ ij fll11JeirU ~V'\.J 1'lf1~~ fifJ'M1Jlt1~~ 1~'\.J 1'lf1~~ ~, ~f U f11'J tlV1JfU 

\11 fiff~ fl1J'; V'\.J"'H ff ~ fi1'J 1n '\.J'VI '\.J 1 tlfll11J 1 '\.J ff'M f i! m1J ~ f11101 V~ff1! ~ \1 f11 'J fffill1 tJ~ \lJ \lJ1 ~~ cu dill	 tI t.I 

~	 I "dl dl " 1 d?l '" ~ dl
ff1'U1 1~ff1'U1'M'\.J~1J1fiV'\.J U'l1\1~1J1fffill1'V1H~1'\.JfifJ'M1J1t1 ~tlm'ltJ!lJ'\.Jn'll 3 il \11fi'\.J'\.J\1~ 

ffVU! n'\.J!'\.J 911JWen111 '\.J 1J'lfi~tJ'J:ff~tl\1::vh~ 1 '\.J In '\.J 'VI'\.J 1t1fl111J1'\.J f !J'\.J'~ !rimn '\.J ff1J l;ffi 

!'\.J911JWenllUl1~1J'lf!u""lnijiY'VIn~\1::tJ'J::fiVu1'lf1~~'VI'\.J1t1fll1tJ1'\.J tJ'lfiJ'\.J'~ 
., . 

f11'Jtl1'M'\.J~!~'\.J'JH1'l'VI'\.J1t1fl111J1'\.JtJ'J:!'VIffff'MfiV!1J~f11u'\.Jii 2 lnViutl1J 

I Bryan A. Garner, Editor in Chief. (1999). Black's Law Dictionary. p.315. 
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4.1.1.1 1;nnn~AfilnUlUfll11lVllllNQU';~flmUaAchu'UtHl~U~t1fltll11li)~ 

,~,tJ'UflA 2 (The Contingent Fee) hHJ'VI'U1rJfl111J~~I~rJmh""'dlfI111J9111Jri'~~Y1'U 

(Percentage) '\Jfl.:J~1'U1'UI~'U~ i~i'1J ~ltlt1l'j 91fl~.:JrJtJ1Jfl111Jfi'U''UfI~ 'M~tJ~lflt1l'j~tJ.:J!tJ.:JfI~ 
... v "'i'V' , v , v"v' ,.d iV

'M1tl f1~11""~ flfl111Jfl 1J91 fl.:J ~1 rJfIl~H11f1111J rJfll1'U f11 'lHIl rJ1J H tJrJHCJ1H1'U 1 rJfl111J ~ 
'II 

fl~'j fl.:J ~ltJ i lJ 111'M i'1J ~flfl111J .. . 
, ... , , ~ , V 

'U fll'j l'j tJ fl fIl fl 'U 1 tJ f1111J 9111J H~ II 'M .:J fI ~ 'U I m U 'U fll'j 'M f1111J 
'1 

'lf1tJI'M ~m~'~ hiij I~'U ~~~ i lJ 'h ~Hfl 'U1rJfl111J lJ 'j ~m)1Jfi1J~flfl111JltJ.:J,;'tJ .:Jt1l'j ~~:: ~ 1 rJtll 
'II 'II 

fl'U 1rJfl111J 11 1J1J iliutJ'U tl'U m1Jff~ "h'U' 'U H~'\J tl .:JfI~ I.... 'j 1:: ~flfl111Jtl1~ i1!'~tJ.:J ~ 1 tJtll . ., . 
l' ... v 1 ' as' I Q,.I a iV'

fl'U 1tJfl111J l~tJtl1f1~'\J tl.:J91 'U 11.... 'U ff1'U '\J tl.:J fl 'U 1 tJfl111J1tJ.:J fl91 tl.:J flU 1'If'U 'U 'UI.... tJ ~:: ~ fIl . . ., 
fl'U 1tJfl111J1 'U ~1'U 1'U n1Jlt1lijtlfl~,r'U 'lh ~ ff1J f1111J ff11~ ~ .. 

~tl 'tl w~ tl1'j l'hfft'\J t'\J1 ~H 11 f1111J9111J ~ ~ Im'.:J fI ~ij ~ ~ ~tlH'h l;j 'U ~ 1 tJ 

Q,I tI Q,I QlCI a I QI" ci i 9IQ,I GI cl GI Q.d
'I tl'tlW tltl'tl 'j 'j ~ 'lpti t1l 'j 'M'j tl~ UI1J1J U~::tl 91 'j 1'j tl tJ~~flfl'U 1tJfl111J ~~ ~'j1J ~ 'U f1~ ~ 'U fl'j Wfl 

ii t1l'j 91 tl~.:J lJ'j d1 lJ 'j ~ 'U tl1J tJ tl1J f1111J ti'U 'M ~tJlrl tl tY1~ ii ihn.... 1 fl'tl1 1~ tJfl 'U 1 tJfl111J ~ ~ vh 
QI a ~ " GI " .di .:t o.Q .:i i v'"

'M 'U .:JffVllJ 'U 'j 1tJflU 11 ~.:J ~ 'M ~ tlfl111J fl 'j11J O.:J ~~ '\J tl .:JfI~ 11~~U ff~.:J ~1'U 1'U 1.:J'U fl~ tlfl111J t1~ ~'j1J 
'II 'II ., . . 

Q,I e:t.d 0 4 I do 

'j 11J fl.:J1ti tl1'j tll'M 'U ~l 'j tl .:Jfl11fftJ'M1tJ .. 
'VI'U 1 tJfl111J l1'11J fl~ tll ~H 11f1111J 9111J H'l 11";.:J fI ~ ij1'U f1~ f1111J 11'1J Vi'U.fi .. 

1 'Um tl1Jfli'1 t1l 'j mil!H t1l'j ff1J 'j ff 9111J ~1 'U 1'U I~ 'U fl1tllJ tlU:: I~ tJ.:J ~ 'M ~tl tll'j 11 f1111J 1 l1' 
• 'II 

~lmtJ1'UfI~tJ1t'\J1 (Washington State Court Rules, Rulers of Professional Conduct Rule 1.5) 

U~ ~,rtl91 tl ~.:J ~ fl 'U 1 tJfl111J tJ tl1J i'1J Vi1f1 ~ 1~ tJ~:: ~ 1 tJ fl1 1 cN~ 1tJ1'U fI ~ ~1 tJ 91 'U Itl.:J 'M 1tl i:u 'If'U:: fI ~ 
& ... ~ v d", ...
 
CJ1.:J ~~ 0 VllJ 'U '\Jtl91 tl M fl ~~fl'l ti 'j'j 1J
 

4.1.1.2 1;nl't'iUAfllnU1Uftl11lUtJtJ8Vl'U~U1VllUft13(The Flat Fee 't'i18 

Fixed Fee) 1~'U1ntlU~fl'U1tJfl111J ~~l~ tJt1l~1Jfl1fl'U1tJfl111J~ 1fl'l 
'II 

flfl111J l~tJfl~l~'U~1'U 1'U 

l~'U~ml'Utl'U fl1fl'U1tJft111J ~~ i~llJ~tJ'U11lJ~.:JilJ9111J~~ft~ 

~1 'J. flft111Jl M'U 11ft ~ '\J ~H91 'U 'If'U ~11ti ~ 1J'fl~:: f11 'M 'U ~ fl1fl 'U 1 tJfl111J 1 'U 
., 

~tl'tlW~ij 1~ tJlJ~ Iffti tll'j fl~fl1fl'U1tJfl111J 111J 1J9111J ~~'\Jtl.:Jft~ 

.
2 ~ ~ 

...~ '" .11:1'" iJLff~ 'tP~~W.fll'W'W'V1. (2546). 1JqJ't1101~i)H'Jlfl'Jl'IJ'YI 'lJU'W'\.HI'W Contingent Fee. 'WU 1 112­

113. 

3 
George. Gordon, (1993). Your Hand Book of Everyday Law. pp.12 -14. 
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Vuu .. __ ... • 4 
4.1.1.3 'UtltHfltJSJl1rnnIUnHl'lfl'1f'W (Rule of Professional Conduct) 9f'l 

li114 tltl,j'V,j'I fltJ fl'1111 V'; 'I ~'U ,j'V,j'1fltJ~ 1.5 ';h~1tltll'i 1~ tl tlfi 1\'114 HI 1 fI tl tint 14 ft "j,fi 1 

" 
'¥I 14 1tlfl11lJ~V'I fflJ L'H IPJ ff1J NII lJi:: tlvtJ~1tl;hJitl~'1~v1 uij 

1. 'i ::tl::nll1111l::11H'I114~1~1~1u1 l4fl~ fl11lJitJ~v14'IIv'Iilty'H1~ 
.' " 
Lfi tl1;;V'! fl11lJ 'If1141ty 1U 'Vn::114 tll'i lJ6,j~ '1114 '¥Il'I tl tl 'H 1Jltl ,r14 

2. 1Jl~'i il114 tl1'¥114 1tlfl11lJ114 ~V'Ia14 11ll:: '11141 14 ~tlll W::l~tl1ti'W 1ft tlft 

ij~'i1tl1'¥114 1tlfl111J,t11til~'W1tlW en 
3. tlilJ 1W'1114 ~1~tl1;;V'I 114 fl~ 

4. fll'i i'tJ 'I 114 'IIV'I\1tlfl11mh111''¥I141tlfl11lJhi ff1lJ1'i fl i'tJ 'I 114 g14 '1 1 ~ 
'JI 0 1'" 4.,. a'" ..5. 'U V~ltlft 14 l'i ~)'I11111 9f'lQtltll'H14ft l fttl\1tlfl11lJ'H 'i Vfffll14 tll'i W 

..... "" 
6. tI 'i:: fftJtll'i W 'lI'Vlfftl'l 1111::fl11lJff11Jl'i fl'll V'I '¥I 14 1tlfl11lJ 

7. ~fill W::,t11 Ull11:: 'i::tl::11111 fl11lJ 1:YlJ";14,r'¥I 1'11'lf1;~ titJ\1tlfl11lJ 

1 ~ tJff~ lJ tll'i ti1'H 14 fttl1'¥114 1tlfl11lJ'IIV'IlJ 'i:: 1'¥Iffff'H i'!VllJ~tll14Vtl~ltl~ 
I ", ", ", '" 'JI ...s..s ,. .. t '" '" 

tlCl 11'11 1'1 ~.'W 11 111 tl'l ~ V.:.I fl1 'W 'I fl 'I ~ll U 'i:: ltl'lf14 '¥I 'I 'II V'1~ 1 '¥I 14 1 tlfl111J 11 CI:: ~ 1 \1tl fl11lJ Ul'I 

'¥I 141tlfl11lJ l1i fl1'i ti fttll'Vl'W 1tJ~ lf114 fl11lJl'H 1Jl:: fflJ 'H ~Vti1'H 14 ft 114 ij~ 'i 1~ ff '11f114 1 lJ 1~ Vi~ 14... 

tll'i 111'tJ~tll'i '¥IHtltl 'H 1J1 tJ 1~ V111'llflfl CI,t11 11 ff llJ 1'i fl 1 ~'i:: tJ tJ tl tl 'H lJ 1 tl 1 14 tll'i ilV'I ti14 ff'¥l ~ 

1111::;;vVi~ 1 '¥I 'II v'! ~ 14 1V.:.I , ~ tll 'i tift tl1'¥114 1tlfl11lJ~ ~ '11f114 1 lJ ~:: 'ti1111 tlfl11lJ 1:Y1J'ti14;' 14 '¥I 1'1 

1'lf1;~'i::'H1H'¥I141tlfl111Jll"::\1tlfl11lJ (Canon 2 Ethical Considerations New York EC 2­

17) '¥I 14 1tlfl11lJfl1'i'H ~ fI1~ tJ.:.I fl11lJ'lift11~'1 114 1~V'Itl1'¥114 1tlfl11lJ titJ \1 tl fl11lJ 11 CI:: fl1 'i ~ tl 1 tl1lJ 

ufi'il ty'H 1VV1'1 \114 ij~ 'i i U 1~ V'I ~ 1 li1;;11 \) ti14 '¥I 14 1 tI fl11lJ 1 li fl1 'i VI VHJ. tl fl11lJ 1~ tI tl f v'! fi 1 

'¥I141t1fl11lJ l~1411~l~'W1~V.:.I~V ltl'l 'H~V'H~tl1~tI'Itll'i'l1l'i::miiV~Hift11~'1(Canon 2 Ethical 

Considerations New York EC 2-23) 

4.1.2 'lh::lf1f18.:1tltl'l:l 

" 
114 11'i::ll1 ff~.:.IfI \]ll,r14 1~n:tJtJ tltl'H lJ 1t1 \) 1~ ~lJ 'i:: 1~ W(Common Law) tll'i 

~l1'W14 fl ~ 1 14 ff111 ~ '11~ 14 1~ tl.:.l~.:.I tl1tl tll'i VI v'IfV'! tll'i ~ V~fl~ \):: 1~ 14 1 lJ~ llJ tJ 'i 'inft i 1uu"ri 'I th 

~ 'Vl1 tlll1 1'lf1;f~ '¥I 'W 1 tJ fl11lJ ~ '11 ,j'1 1 11 ij tJ '¥I tJ 1 '¥IlJ 1 tl 114 ill 'W :: 1i1'W ~1111114 fi
... 

fl111J 1ft tl Vl fftI. 
, " 

fl11lJffl11lJl;tl1'lf1qj l1 1.:.1 fit) 'H 1J1tl '¥I 14 1t1fl11lJ11U'I 1~1 ~14 2 11 'i ::lfll1 ~'1 ij 
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4 .4	 "..1 ~ '" " .... " 1) Solicitor fHJ ~'YI11J'W1'tT1HJ'W'YI'Wlt1fl111J (Articled Clerk) 'IIV.:IlC)j'flC)j'1~V7 

1JlmU~l'W1'UiJ~ Law Society fhl1'U~ Ufl:: hJ ~ll~'U~V.:I~utl~tlJtlJnlfl1Jl111'Y1t11~tl1JltlV'U . 
flVl~'tTVU1'111l7t1'U	 ~ .... 

~ 

"~fll1J'W Solicitord ,,'" 1"'U lH1HI'UflQl11J1t1'UV.:I'" Law Society '" ~lf1'U'Ufl'tTVUd 

';1l1,j'1~1~'U~tl7fl~lflQl11JltJ,t1 '1 'tlh1'tiUtl7::'lrl"lf'U 1'lf'W 'hnltlJqjl 71.:1ViUtlfl':i71J 1~'U~'U 
" ,.	 I 

.... 0 ""'1 .4	 '" I " " II) AIA I........ ""'1
711J'YI.:I'YI1l1 'W 1'Y1 'U 1Hl.:l 'II V.:I fll7 ~~'YI:::l'IJtI'U'tT1J'HYUfl:: 11 tl17H tY l1J 1HH'II 1 ~ lJ lJ {)U~ 11 'U 1'Y1 'W 

".. " "" d	 , ::l1V.:I~~lHln1~lU~1::fl~lflfl'11'Uf11fl County Courts 1'Y11'W'U 

2) Barrister tlV ~~'tTVUN1'W,j'm;jtl'W1'U1"lflflQl1:U1V1iVi~1':iWlfl111Jll"".:I1i 

Vi~ lHU lfl 111J VHlJ 1 fl Ql11J 1 tiel'fl~W ::VWl 'W 11 fl:: 1~ Nl 'Wfll 7 'VI ~ tYV Ufll7 l;j tI'U fil~ V.:I Ufl:: 

d .s"" , 411)"~ " 
fl111J1l1U'YI1.:1flQl11Jlt1'Y117t1fl11 Legal Opinion l1JV ~~11J'U Barrister 11fl1~::'tTl1J17fltl7::flVU 

1"lfl;~flQl11J1tJ1 ~1 'W l'lfltl7:: lf1'Y1fl~ 11fl::i)vill~ 'U 1"lfl;~~ih fiv 7~' 'U l:1.:1fl1J1Jlfl 

-..et. 0 , 

4.1.2.1	 lfifll'H'Ui1tll'fl'UltlfllUJ 

, cld	 ,.....kdid 
fll'YI 'U lVfl111J'YIl7 tlfI1flU\Pll:UNflUl1.:1fl~ (Contingent Fee) 'W V.:Imll'!C)j'.:I 

ilVil'Y1'U1Vfl111Jl~'U 1"lfl;~~ihntl7~ 1~1 'lfm;~~11'tT1.:1l11N"fh 17 11fl::l11flfl':i::';1~.:Iflrll1 

ilVl ~ 'W fll7 tltI.:I d.:ll'tT71J 1l1'd:1 'W fl 111Jn'W 1~ 'W fl 1 l1J ~~ 'YI H V1 W 1 Ul'i1'U 11 ~ 'il -U'W '~l tl~tI'U.	 " . 
U'W1fl111Jfi~ 1~mif'Uill~'Ufll7"lhml1~vtl7::"lfl"lf'W'YIHflQl1:U1V (Legal aid and advice)5 

"" . 
1~ 'U ~'YI~.u 'U Vi'U i 1 'U Vi tl 7:: "lfl"lf'W 'V! flfl'W~ .:111:: ii 11fl::: 1~ 1'IJ 1 Vf11 tY i'flln ~'YI ~'11 V.:I \Pl 'W 1 'U fll7 

" ~ll ij'Ufl~'YIHf11fl 11fl:: 1~L1~J'Ufl111J~~mtul~fl~V 1 tl fll':i"lhtlm iit:ltl7::"lfl"lf'WU'U'YI1.:1tl7:::1'YIf1 
u 

tJ'.:I fl q lHif 'U ill1j 'U fll7 111 ~ 1 Vfll 'tT111''YI 'W lt1 fl 1 l:U n Utl7::: "lfl'lr'U tY l:U 17 fl ~ fl M ';1 l:1tlJ tlJ 1~Hi1 

fl 1 l1J 11U U 'il' 1 tI \Pll1J rl'~ d 1 'U 'U V.:I Nfl fl ~ Vi' 1 1J'11 'U' 'U V'U 'il :: l ~ 'W 1t:l f11 'tT 1l1'tl 7:: ''If 1 ''If 'U ~ 1 tI fl'l 

'YI'U lt1fl 111J1 ~1 ~ tltJ1Wltl 7:: lt1"lfU~1 ~1 'W fl~ 1J 1~ lt1fll'Y1'U lt1fl d l:U iT'U lV.:I 

4.1.2.2	 'JJ11t11'fl'flHl'Vl;ff1'Ufl11 fll'HUmh 'flU1tI fl 'll 'JJ6 

lrlV Solicitor tJl~1'U1'U1Jll'tT'Uvh1'1'tTiitl'W Barrister l~v~~~'Uin::i'1J 
Q .4 "l	 • d. ~"o , Q 1 0'" "" 

fl~l17V	 ~1J llfl:::l'tT1JtI'U'il::l1J'Wfjflll1'U~fllYi771Jl'Wtl1J 'Wfll7~ll'W'Ufl~'illfl Solicitor Ufl:: 

flQl11Jltl'U V.:Itl 7:: 1'YI f1tJ'.:I flq'tJ tlll1 'U~11'11J'~111'vh l:1tlJtlJl fjflfr'W ti'W 1 ~w m ~ ldl~11 ~fl ~1J n:: 

o 1". 1 " " "" ,,, , AI"'" '" 'Ul1Jl 11	 Barnster fl'U \Pl ~\Pl(lm~l:: Ufl::l111J17t1flm'ilH11fldl:lJ1l1fllJ7::"lfl"lf'UN1JV7Hlfl~.. 

4 .. "	 .1" '" " ' .1 • .1
~1'Y1tJ ~1':i·HU. (2540). 0l-'u-,:::ntlU1'111'l1'Vtntl11l11tJl\JPlHU1::IYlfl. (fll'l..J'j':itJltJu':i:::nm.Jnl':i 

-:.91 <Cto' l..::s 'JI 
Hntl'l..J'j1J1'1l"111fl111J'~'U'Yl 14 n'fIl'Yl'UltJf1111J). 'H'Ul 29 - 30. 

s ..:::to	 II' QI.e:t...::t 'Veil .. U 'JI 
1il'U'Um	 n':i tJ1~ 'Il"tJ':i. (2543). 11an1'111'l1'Vt'Unntl11l11tJ : 'Yl'UltJfl11ll. 'H'U1 131. 

6 ..::s II' I ct, " 

~n'':i ~1':i':if.l.lf11'U'U'Yl. LfI1Jl~1J. 'H'Ul 118. 
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t .:.,; _'4 ... , ''I ~ ~ ... , ~... ... _I 1 0''1 ...I

l~tJ~H VI~'Wl'rH)ufl~fl'W 1J ~'11 BJlITister l'U11J11Jff1'W "lfftJ'I1'IflN~u'I::: tJ'lfU ~'UfI" 1l~:::fll'I 

'lhlff'U fl f1111J 'l~ ~~ flfY111fi' 1tJfl111Jl~'U 1i'I'I1J 'llfl~1 ~flt! 'I11J1tJ'VJfl ~htJ . 
4.1.3 ,h:::lnftltl811J1.I 

Wfl'I iT'Ul~'U 1J 'I::: IVlfY~ 1 oN'J::: 1.nJ1J 'I::: 1J 1~ flt! '111J 1tJ (Civil Law) 'VI'U1 tJ f1111J 1 'U 

Wfl'IiJ'Wl~tJfl11 Rechtsanwalt 'l:::I~'Ui1IlVl'UIl~:::h1'fh1J~ml1~H '1 l~tJ1ti1../flt!'I11J1tJ Illl::: 

, ~i'1../ fl 1'I tJ fl1J i'1../'11H 1 'l 'l1 fl1J 'I :::'lf1'lf'U 1'U fll 'I1~ 'U i 11l'VI 'U ~ill U'U fI ~, 'U fY111 fllnil'l1 tY1~ 

~1 ~ '1 'U fl ~VI'W 1 tJfl111J 'l:::~fl~ fl dm tJ 1~ fll 'J f111../f)1J 'U fl nh::: 1J 1~ fl tl 'I11J1tJl~tJ1ti1../ 1'lf1 ;'VI~ 
... I ~ ~ d ... 'I CI 

1'J tJfl11 The Bundesrechtsanwaltsordnung 1l~:::'VI'U 1tJ'l:::~fl~1U'U VltJfl1J'J 1../ ~ 'UfY1~'l~ ff11J1Hl 

';llU'W ~~uVl'W~mw1 'UfY1~'~ 1"fJij'l1flfJfll1'U "hti~111 'UltflH1HlloW ~'I1~flflt!'I11J1tJ'VI1W'lf6 
. " 

'VI'U 1 tJ f1111J 'l::: 1~ 'U ~u 'VI'U '11 ~fl ';11U'U fI ~1 'U fY1 ~ 'fi'l'il 'VI 1::: ~ flfY1 ~ l1 VI 'W 1fJfl111J '11'U' fi'i'1../ fl1'J 

tJ fl1J {1../ fl ~ fl' fl 'U U;1 '111 fl VI 'U 1 fJ f1111J hf{1../ fll'j fJ fl1J {1../' 'U fY1 ~ Landgericht '11 ~fl 
4 d , d"l iI ~.Q d 

Oberlandesgericht 'I1'Ifl Bundesgerichtshof fl'l:::11f1" ~~U'il'VI1:::1'WfY1~'U'U 1l~:::1'U1'lf1'lf'Vl 

" " " flt! '111J 1 tJ'U fl~ Wfl 'J iJ'U il'l1'U ihiH1'U 1'U fi'l'Ul'U ~ ii1'U 1'l '11 ~fl'I::: ~1../ i''W 'U fl~ fY111 1,f'U 'I11fll ~'U 

VI'U 1 fJ f1111J 1'U 'I::: ~1../.ff'U 'Ufl~ fY1 ~U~ fI ~ fl d1 'U 6fli'U 'H ~ ~ 'U fl~ fY1 ~ ~ f1111J 'l::: ~fl~ l1J ~ tJ'U i1 
• . tJ" ", 

'VI'U 1tJ f1111Jl1 ff11J1'Ifd1f1~ 1 'U i''U fY1~'I1'U '1 , fi' 'I 11J li~1.Jflfllll1l ~'W f1W 1'l1'J 61'UfltU:::U~fY1fff1{ 
" 

'U fl ~ 1J 'I111V1 fJHlfJ'l::: hf{1../ fl'4 ~1~ 1 ~11 f1111J 1 'U fY1~fl1 ~lli ~'111J" fYlll i'i 1i'I 'J 1J,,!~ 'U fl~ 

ff'l1'W'W 1i fY1 ~1J flfl'I fl~ff ~ ff" U~:::fY111 m~ fllfl'I ff~ ff" U1l:::fl1 'll '111';11U'U f1~1 'U fY1~ flU 111' 
'U q " q ., 

fi1l1'W::: '\11 1"fJl 'il 'VI 1:::1 'U f1~ "hti~l ~'U ~ lfY1:l f111111 ~ 'U 'U fl~ 1.Jflfllll'11 ri lill" fJ1J fl~ 'l:::'IIi'1../ f1111J 

lfll'I 'VI tr1../ iifl1J1fl Illl::: 1"mJ fl~ 'l :::1'l11~fl ~f1 ~ ti1../ 'VI'U1fJfl111J 'U fl~ ~ fl ~h tJ'I1 d~ 1 'U fI ~ ~"h ti~1J1fl7 

4.1.3.1 lBnl't'l1.lmhn1.l1tlfl1Ul 

6~'J1~1'V1'U1fJfl111J'l:::n1'11'U"'{1,,tJ1J'I:::1J1~flt!'H1J1fJ11~1fJ 
., . 

'VI'U1tJfl111J "The Bundesrechtsanwaltsordnung Fee Rechtsanwalt" 1"fJ'l:::n1'H'U"fl~'I1;r'U~1 

1 'U fI ~ Il~~::: It fl~ Illl::: 'l::: fi1'U 1Wl~'U 1~'U ~11J mlUl1W'U fl~f1 ~ 1 'W Il~~::: ~1'U 1'U1~'U ~~fl ri11'l:::• 

fffl" f1l1 fl~ 6~ 'I 1tl11i'I 'I1J Iil fJ1J ~ flt! 'H 1J1fJn1'11'U" 1'U fll'I';llU'U fl1 'I ~ 11J fl t! '111J 1fJ'VI'U 1fJ f1111J 'l::: 

ti"tll'~~ltJ 1 1'U 10 '1 tl1'V1'U1fJfl111Jff1'U(;'h'Urifl'Uff1'11i'1../fll'I~hlU'Ufll'I'I11../'I11J'I1mJ~~H

7 E. 1. Cohn. (1968). Manual of German law. pp. 44 - 48. 

8C. F. Muller luristischer Verlag. (1994). Justice and the Law in the Federal Repuublic of 

Germany. pp. 84 - 85. 
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~1'H ii~HI:: u ,j,nhmrtvfftl'YHJ1U 'Hii\Plm,~tiuh.l ff1~ u ~::lrtVf"'~i'tl~~'VW1U'H~n!lu9i1~ '1 ~ 
".1 "'1.s '1"',1 1" ollJ"
m~'lJUfllj\Plfl~~nU 1.JljV~fIl .'IHlllJUV'\.If\!l\Pl l1flj::'YIlI\Pl 

11\Pl1lJ'VlU1[1f111'JJ flV The Bundesrechtsanwaltsordnung Fee Rechtsanwalt t}f~'H1'JJnnljlJn 

4.1.3.2 ,yt'l,y~ftl.J''Ufl1·Hl1,.,'U~thn'U1t1tllnJ 

n n 
d , ~ t,jJ , 1"" QI QJ'

Intl fIl'VlU llJfI 11'JJU U \Pl V~ v~mlJ \Pl'IJVtl~fI tl'IJ v~,.h:: l.n~nQ'H 1I1lJ 

." ... ok" ... 

fi1'VlU 1[lfl 11 'JJ\Pl1'JJff\Pl ~hu 'IJ V~ ~~U '11~ fI~ 'H 1 flU -n'fI ~~nfl 11'JJ 11i~ V~ 'in ::fi1'VlU l[1f1 11 'JJ..
 
(Contingent Fee) fllj\Pln~~tiu1 U~n'ilW::I'l1U iffljdh 11i1~I~Unn~v~11'1'JJ i~WI~\Pl'IJ1\Pl 

4.1.4 \h::lnflN~.:JlfltT 9 

ih11 "l'Jj'l'i1Vo1nQ'H'JJ1tJ" 1UflU1l1'Vl[l 'Hiv "legal profession" 1u 

fll'il1v.:Jnq'il IrtvUtJ~I~Uflnl1H~~lffff~::1~fh11"professions juridiques" 1uj::tltl 

nQ'H'JJ"[lN~~lffff fir;), "professions juridiques" ijfl11'JJ'H'JJ1lJffV~,r[l 'Wmljn 1u 

tJj:: I'VlffH ~~ Iffffijfll j ffV U 'H ~n 'Q;\Pl j I ~ en titl fl 0 'H 'JJ llJ1u 'H ~ 1 [I '1 fI W:: u ~:: U~U n 1'Jj'11 U 

1I'H11'VllJ1~tJ I 'I1Utl~'H 1j ~jfi~ 'Hivtl~'H ni'i fi ~ '¥Jnflu~~fn111i no'H 'JJ1lJ~~nri11~v1~1 '* 
tJj:: ilJ'Jj'tA'11fl1'Jj'1~\PlU lv~i 11~m.J 'JJ1 11i11 ~:: I ~ U n n hifi1tJ~n'il1 Hiv1 .utJj:: ilJ'Jj'u~ 1 n 

fI 1111i 'Vl1 ~ n Q'H 111 tJ1 1.J 'Vl1~ gu 1\Pl\Plj1tl Ivi1~ 1 1i 'Ii\Pl9i v l'Jj'l'i1Vo1 'lJV~U nno'H 111 tJtl1 ~ 'l.1j:: lfl 'Vl ~ 1 ~ 

ff'Vl~~fl'IJ1\Pl 1 U ~lunQ'H 'JJ1 tJtl1HI~1~ 1'l11.J nn 119iNun9iN1U ff1~ fllj tJn~ N ffqJqJ1~lU V~ 

U~::\Plj1tllvi1~tlflfl~~~nri11ij1~1~~v\phlmu.:J l'l1u\phltHU~ Avocat Hiv Notaire JO UlJ~• 
ffV~ fi111 "professions" ijfl1111H1I1lJ(i~ 1'l11;VoI~~v~ijnn'tJnHUVtlj1l'Um'il1H~~lffff 

,.h~::\PlHtitlih11 "professions juridiques" ~hu1ufl1111H'JJ1lJfllj1.u1'Jj'lnOH1I1lJlyjv 

nntJj ::flVtl1'Jj'1'i1Vo1~11tJU1'i1::\Plj,Hltlfi1';), "profession liberale juridique" 

" 1" l~vtn.Q'H1J lt1 A vocat ij'JJ 11"i.:J UIP! ff 11lJ 1tl j 1W u9i ~ n tJ m~ n' 1.J ff11' tJ tJ G19i 
. " . 

Hi'~lffff '\.h'JJ l~U~' 'H li1 U ff11'lJ Consulat (1799 - 1804) U~::' .u1l1\Pl~V\Pl~ Unj ::l1~ijnn 
" .

tJi'tl'l.1~~fli'~1'Hqj'utlI971 i\PllJnQ'H1I1tJ1Ul1 9 tlU11f111 1971 nntJGltJ,j~nri111~unn 

j1111'Jj'1'i1Vo1nQH1I1lJ Avocat, Avoue pres Ie tribunal de grande instance U~:: Agree 
.... 'JJ fj) cv '4; ~ .:::t 4.

pres les trzbunaux de commerce I'IJWldtJnu n~11f1V 1'Jj'1'Jj'VoInQH1I1tJ Avocat 11lVn'JJ 

titl1'Jj'1'i1Vo1nQ'H'JJ1tJ Avoue U~:: Agree ItiU Avocat utl'1 Avocat ~ff1'JJ1HI'l11'fi1tJ7n'il1'1i'v 

" nQ H 'JJ1lJ U~:: 119iN Un'1P! N U'VlU ~nfl 1111'U ff1 ~ 1~ fllj j 111tlU l'l1U ij ijth:: i tJ'Jj'ufiv vh 111' 

9 Christian Dadomo and Susan Farran. (I996). The French Legal System. pp. 114 - 159. 

10 Rene David. (1980). English Law and French Law. p. 49. 
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'" ... .;..1 ''I'" 'I'" " 01"........

m::1.J1tJfll·HI~'H1'V1tJ1t1fl111J1Jf\111H'I'::~l1mH'\JtJ fl1I')HI1t1 ItJfl~fl111JtJfW~-:I 'VI1 'H1"Jf1"JfVi 

I • " t 

f1t)111J1mH'-:llfU'I' iifl111J1 f1""1 fi tI-:lt1tJ1"Jf1;f'Viflt)1l1J1t1'\J V-:I th::1'VIffVtJ '1 1 tJ fl1flVlu Q1 'i t.l;i,l.i'~ 

u 1..1'-:1 Uti f11"Jf1 oif'Vi fi t)1l1J 1 tI VVfI1;j tJ II ~ 1 tlU '\J.tJ -:I U~:: vh hf1"Jf 1 oif'Vi fI t)1l1J 1 tI Avocat ii 
o Q,I ~ '.I 

fl111J ff1flty1J1f1t1-:1'\JtJ 

l",;;"n.g"SJ1t1 Conseillers Juridiques (Legal Consultant) f11n..JBltJ 

1"Jf1;f'Viflt)1l1J1t1~t.:z1ffffltJtlI9711~tlflt)1l1J1t11tJ~ 9 itJ11fl1J 1971 ij'~iifll'i'i11J1"Jf1~'Vi . " 
Avocat U~:: Conseillers Juridiques ~11J;ifl1~111J1t1~-:lU~'iU'ifl 1"Jf1oif'Viflt)1l1J1t1 

Conseillers Juridiques iill,r1~1M'fhtJ~f1il1"'Vflt)111J1t1~H'l u~'l.iiiflt)1l1J1Vt111ltJ~ 
QlQ I , Q,I " .dt.d Q.c:t. 0 GlQ Q d 

fJ tu ff1J tJ~'\J V-:I '4 fl fl ~ 1"JftJ 11tJ tJ ~ -:l1J UtJ 1fl111J fl ~'VI ~:: flllltJ ~fJ tu ff1J 1..1 ~ '\J V-:l1"Jf1 "Jf'Vi fI t) 'H 1J1tI 
" ~ 

~-:lm;'1 fJtu ff1J ,j~I';tJ -hutJ ff1Jq'VIiH~1tJtI 1992 hWflt) 1l1J 1t11 tJtI~-:lm;'1t11'H tJ ~ hf~ 

tJ'i::f1VtJ1"Jf1;f'Viflt)111J1t1 Conseillers Juridiques ~V-:liitJ~tyty1'V1Hflt)111J1t1Licence en 
" " . 

droit iifll'itJ'i::t1tJtltlfl111Ji'tJf:i~1tJ'VIHuvi-:l v~1 tJ ,j-:lfitJ~~tl1i'i'i1JU M-:l1'1f1~'Vi \1-:1 Ud~vfl1'i 

" '" """1"'1" "" fl1JmV-:lff-:lfl1JU~::HtJ'i tlflH l"JftJ'ifll'i'\JV-:I~tJ. .. .. . . 
fI1'i'i11J1'1f1;f'Viflt)1l1J1t1 Avocat u~:: Conseillers Juridiques lijV1tJ;i 1 

1Jm1fl1J 1992 ih1 M' ~t-:llffffii fl111Jff11J1H111 oU-:I'litJ '~V~l-:1 iitJ'i:: ff'VIifl1'Vi 1 tJ ~~ 1~ 1"ll'1~'Vi 
, . ",

'1".1'" ... ""... "''1''''' "'.1 'I .... 1.1....f1t)111J 1tI fll'i III HHlffff1J 'i:: 1..1 1..1 1 'lf1'l1''Vi f1t)1l1J 1t1'V1 If1~ lfl tI-:lfI 1..1 lJ 'i:: 1'VI ff ItJ tl1 fl 'Vi tJ Q 'i lJ VtJ "l 

1 ~ tim 'Vi 1:: V~H g-:l 1 tJtI 1991 ~ t -:I J-:I ii1TfI f1t)1l1J 1tlfI VtJ"'H,rVtll rtv l;i tltJ t1tJ tJ 'i:: 1'VI ff~tJ "l 
. " 

m;'1fi'v ~i'-:llffffii1Tflflt)111J1t1~ltJ1tJ30,000 fltJ (1tJ~ltJ1tJuli~tJ Avocat 18,000 fltJ 

notaire 7,000 fltJ u~:: Conseils Juridiques 5,000 fltJ) tJ'i::l'V1ffWm1Juii1Tflflt)1l1J1t1 

~ltJ1tJ 50,000 fltJ tJ'i::l'V1ffffll'i1'l1'V1tu1~f1'iiiuflflt)111J1t1~ltJ1tJ60,000 fltJ U~::t.l'i::l'V1ff 
". I • 

ffl1i'im1J~fllii1Tflflt)111J1t1~ltJ1tJ 750,000 fltJ ~-:lutJ I;jV1tJ;i 1 1JfI'i1fl1J 1992 ~i'-:llffff~-:I 

'~n1J1'1f1;f'Viflt)111J1t1Avocat U~::1"Jf1~'Viflt)1l1J1t1Conseillers Juridiques 1"'1~1t1t1tJ 
a 'JJ c:I Q.cI ",.::I d I .d d 'JJ 

1'Vi Vfl111J 1'\J1J 11 '\J -:I '\J V-:l1 'If1"Jf'Vi fI t)1l1J1 tI 11l1J'VI1'i tI f111 Avocat 9l' -:I n 1J fl111Jl 'lI' tl1'l1'1 ty~ 1tJ fI1 'i 

1M'fl1 tJ~f1il1 f1t)1l1J1t1U~:: fll 'i -h~ l-:111fi~ HU'VItJ ~ fl111J '~V~l-:1 iitJ'i:: ff'VI i fl1'Vi 

l",;;'Wn.g"1J1t1 notaire 1 tJtJ 'i:: 1'VIff~ t -:llffff(iV11iifl111J~hfityijtJ ~1..1 ~ -:11 r1tJ ~ 
Q d d GI Q d .d ~ .!I 

ffV-:I'iV-:I~1f11'1f1'1f'Viflt)111J1t1 Avocat 1J'l.Jflfl~lm ItJ1'1f1"Jf'Viflt)1l1J1t1 notaire 9l'-:I'i11J'VI-:lH1t1
 

d 'JJ .4. _I Q .d d "
 
~'ifll'i lff1JtlU U~::~f1~HVtJ"llJ'i::1J1tu 43,000 - 44,000 fltJ 1"ll'1"Jf'Viflt)111J1t1tJ~f1'\J1~fI1'i
 

m::Vl1~l~ tlfl11 Notariat UCl:: (iVl;JtJ 1'l1'1~'Viflt)1l1J1t1~'~fi1~VtJU'VItJ~-:I 
. " " 

fI1 'i Notariat (iv 11 iitJ 'i:: 1~~-:l1~1J ~-:l1I~ ff,j'tI h,j'tJ ff m,j'tJ u ~ -:l1Jf1'Vi 1..1' ~ 
I I " " 

1 ~ tI\11' tJl tJ tJ 'i:: 1'V1 ffV1' ~i'tJ V'VI i'Vi Cl 'iJ 1fI f1t)1l1J 1tI 1 'i,j'tJ f11'i 1'"1~1 'lI'1 ~'Viu ~ V-:I ~ lJ oMtJ,j'1i tl1J 
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" tlftlt1 baccalaureat (iiltJ1J1~n1J "A" Levels \lfl~tl~fHl1!l) ~lflU'Ufl1':i~flfl1J'nHI::1~l1ftl 

tI'j::1.I1W 7 iI ~~~fl'j~f)~ihi'fY')fl9iN~~lf1~ ijtl~tytylV1Hfltllf1.l1t1 maitrise en droit 
" ,QoI'" QI.a" ~ • 1 Q ... 4

~1 fl 'U 'U ~ fl ~ H1 'U fll HHI 'lJ fl ~ 1ft fl fl Uft:: 1\llnfl1!l H'I fl 'U 1.1 If 11 VI til ft tllf 'j fl centres de 

formation professionnelle Vfl 12 l~fl'U 'tH;flrJ:~Hi~flrll11~'Ulf'crfl"1~'jfl1flVl'l1!lQUft:: 
" tla,j9i l'J1'Ufl1':i 1~fhtl~m:l1 fll'j ~l~lflfl~l'jVlHfltllf1.Ilt1 nlln~~~ tl1i'j 'j 111 'U 1')fl~""Uft:: fl1':i 

'-
1J~lfl'j ~~fllHhufl~l'U ntllf 1I1t1 fllfltl O,j9i\lfl~fll'j~flfl'lJ'jll1')fl~"" notaire ii'~tI'j::flfl1J1 tI 

" ":Ill • '" 4 ~ ~ ... , ~ 
~1t1fllHm~1'U stage d 'initiatIOn flfl~fl~l~fl'U flHlf'U~'Ufl~'j::tI::l1ftl~~flftl11U'Ufll'j 

~fl~l'U 1 'U ~1'U 11')fl;h.. ~'U t'if'U ,jw;1 If cr~ ~lflfll'j~flfl1J 'j 11 ~~~fl 'j ~fl ~fh'U fl1':i~fl1J 1 rln~fl 
u ~ 

ih1t1~tI'j::fllf1~tI,j~'j Diplome d'aptitude aux fonctions de notaire ~~')h1~'4flflft 

~~flrll1~1111H'I~~VI::lihJ'Ul~'Unotaire stagiaire lf~fl notaire 1Jm1~ fll'j~fll1~~~flrll1 
Q ";;II ~ 4" ......... .1 ,. ... ~ ..; '" I

fl'U I1ftl 2 lJC)f~'j 111 fl ~ n 1':i l'Ulfl1J 'jllUft::~1I11'U1V1 ~~\I'U L~ tI~m1J 'U Hflfl1J'j lIV1t'j tlfl11 centre 
" regional de formation professionnelle notaire ~1nU'U~~::ijfll'jtl'j::tij'UF-lftt~'U'j::tI::"l 

4 tI "" tI d " ... d lIJ"'" tI '" '" 4 ~0tll fl fll 'j fl1J 'j 1.IUft:: 'j:: UJ 'U Hft 'j ::~1J fl1111~lt 'j~ rj ~1I fl 'j fl ~:: L~ 'j 1J 'j:: fllf1'U tl1J~ 'j t.... tit 1J 'U 

" " notaire assistant '1"ifl notaire ~'J11V ri1'Ufll'jU9i~9i~t~'U notaire U'U m::VI'j1~~~1i'j'j1l 
JI • • t 

~::u9i ~9i~tijfl ij9ilUlfII ~ 11 ~ ft ~ lfiflijfll'j t'Vi1l9'hUIfU~ 1If 1i 

9ilUlf'U~ notaire Villf'lYl~m\/lv solicitor 1'Utl~fl'l1!l flrll1fifl ijlf'lYl~t~v1n1J 
" fll 'j fi 1tU'U fll 'j VI H fl {J '1111 1 V1 'U fll 'j clffl 'U 1V fl ff~ If 1ill VI f .... ti' fll 'j i ~ fl1':i VI f .... ti'ff'U ~ H "1 

" . . 
QI QI do "dCl QI " .a.a .a d tI

'U fl fl~l fl'U 'U V~ lIlf 'U 1'Y1 L'U fll n 1J'j fl~fl1111Qfl~fl~ \lfl ~tfl fl~l'j If 'j fl I'll VlI fl 'lHlflfl~ 1V 

4.2 11fl!lU tll11Jftfll'Ufl11 tll '11 Ufl t1u ''n~ 1'QflUUJ tl111Jlu\Ji1~lh:: Iflft 

U'U 1fl111J fi ~ t~ v1n1J "fl1111 ~ ~1Jti V1J f fl VIf~ fl ffft 1i n 11 tl'U ~'U fl 'I tI 'j ::'lfl'lf'U" ij 

~lInlflfltllf1I1tJ h~'U fllVlf cr'lfltllf1J1VUvi~N~-3tf1~ UCl::flt:)lf 1J1vuvi-3~~'U 1~filt U'U 'j flV 

m 11 1'U qfl ~ vfli H n {J '1111 1VUvi 'I Ni'~ tf1~ 1 ~Vflll f1Jt 'il .... l:: ~ 1'!f',j-3fl1J Urilf ri'flfll 'j 1 'U t~ fl ~ 

t~ifll ....1 'U fll nhfftytlJ 1 1~vilfl t~'U ,j'fl~ln~mh~ If d'l t'vilJ'U ~ 'U fl 'j::..t~1I1il~1'Uqfl U~ ~,j'U 

tI 'jl fltl11lf crfl fll'j ~~ n"ril1nft 1m~ '\.Jlf crmYlflfY~1 '!f',j~flmtri flt:) If 11 lVtflfl')f'U 1~ v..t11tI 
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.., ...".....,..._1
4.2.1 'tH'I flfl 111.11:J~1.J l'UJ1.J nmUa:::tU11i111.18'U~'Utl~lJ1:::" 1" 'U 

rh:h "Pll11J ~ ~'lJ I~ Vl.J ~flV~ fl~ iJ ~ :::'b'l'Il"U" II ft::: "ffllTi ~ ~ 1J ti\.1 ~"11 fl~iJ~ :::'lf1 'If\J " 
II' I d 
,:r\J' \JU~ft:::iJ~ :::ll1f'11 ~'ViV1 V11J' 'I1'fh\lti~Pll11Ji1' fln'lfl V~ Ull:::fll11J 'VI1J1V'VIm fll.JPllJ1J1J1fl 

, .' I II 

i1tl~ 1~viHfm~vfli1~Hti\J1iJ~~ijll 
o • 4 Y _I
Plll1 "Pll11J ~ ~'lJI ~ V'lJ~ flV"IIfl~ 1J ~:::'b'1'b'\J" 

, \J iJ ~:::I'VI f'ltl~ flqll '~fh11 "Public Policy" 
'" 

, \J iJ ~:::I'VI f'lF-Jf~lf'I~ '~fh11 "Ordre Public" 

, \J iJ ~::: I'VI f'lW fl ~ 1J\J '~rl111 "OFFEN LICHE ORDNUNG" 

rl111 "ffftTi ~ ~1J tl\J ~ "IIfl~iJ~:::'b'l'1f\J" 

, \J iJ ~::: I'VI f'lfl~ fl qll ''*rl111 "Good morals" 

, \JiJ~:::I'VIffF-Jf~lf'1~ '~rl111 "Bonnes Moeurs" 

, \J iJ ~::: l'VIf'lW fl~ 1J\J '~rl111 "Gut Sitten" 

, \J ~:::1.J 1.J fl~'VI1J1 vuvi~~ fl~\J 1\J 1iJ ~::: l'VIf'l1~' ~ll fl Vth~ U~ fl~ 1~ ti\J 1.J l~iJ~ :::1'V1f'1 

, ~rl111 "ffftTi~ ~ 1J tl\J ~ "II fl ~iJ ~:::'b'1'b'\J" IVl V~ mh~ I~Vl 1'lf\J 1.h:::1J1ft fl~'VI1J1(11lTI~ IVfl~1J\J 

" (1J1m1 138 l~~flU~fl) Im:::iJ~:::1Jlftfl~'I11J1V'I1ij~1~(1J1~~1 20 l~~Plmfl) I~\J~\J U~'\J 
el, "0 .:I"I d Q,I -=:I jI t 0

1.J1~iJ ~:::I'VIf'lfl 'lff1111 "fll11J ~~ 1.J I~ Vl.J ~ flVUft:::f'lftTi ~ ~1J fl \J ~ "II tl~ 1.h::: 'lf1'1f\J" , 'b''VI~~fl~f11 

~ l1Jti\J , \J iJ~::: l'VIf'l1 'VI V, \J fJPlmfl~l1JiJ ~:::1J 1ftfl~ 'I11J1VUTI ~Uft :::'Vil W'lfV 'Vi. f'I. 2466 ,jty~~11 
, " 

"m~' ~ '1 i1'1i~ ~ fli'j iJ ~ :::ff1 ~ 1 \J lJlV'I1~flPll11JiJ ft fl~t1 v"U fl~ 1.Jfl fl II 'VI ~ fl'VI i''Vi V~\J m~,:r \JI~\J 
'i ~ ,!iI!iI , 0 d!il _I '0 dd
t1JCJ.l:::" IlJ\Jm~ 'lfflflVf11'V11JPll11J'I11J1V \J'VI1\Jfl~ "Pll11J~nH~V'lJ~flV"IIfl~1J~:::'b'1'b'\J" U~ 

'JJ'JJ 0 d4::!l I d" a d. Q,I 4 

f)l ~ 
, 

'lffl fl Vf11'V11J Pll11J'I11J1 Vl1 "fll11J ~~ 1.J1 ~ V'lJ ~ fl V'VI~ flf'lClTi n 1J fl\J ~ "Ufl ~ 

. "~ 

iJ ~:::'b'1'1f\J" , '\.J fl~'I11J1V~H '1 U~ 1I:::~llflVrl1i1U~fl~1~ti\J 1iJ,j'l~ Vl~ihjfl1JU~lU~llI~\Jn 1JW 

~ ... .1 'QI QI ..i ok ~ d 

"U fl~ flt) '11 1J1V\J \J '11 ~ fl"ll\J fl ~fll.J ClflllW::: "Ufl~ I~ fl~ 9f~ IlJ \J m 'Vi 1::: fl ~ W 

~1 ~ 1fl ~ 'VI1J 1 V~ 1~ iJ ~::: I'VI ff'l1 Cl1 VIri 1J fl ~ 1.J 1VII Cl::: i ..rtl1 ~ 1ti~ Pll11J I~ Vltil.J '11"fl 

" Pll11J ~~1.J1~ Vl.J!flVUCl:::ffClTi~ ~1J tl\J~"Ufl~iJ~ :::"lf1"lf\J1 ~~~ij 

II 'el n [jll 1J~f1C\'\..l1i'U. (2518, 1J'Ulfl1J). "ml1Jn~'I.H~1J'I.J~tl1JH~~fY~li'j'j1Jei'U~hnm.h:::'lIl'll'U." 
Q.I ~ ~ tI 

UYlUW'YIYI[J, 32 , 1. l1'U 1 11 - 12. 
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1. "Public Policy means the good of collective body. On the other hand it may 

mean the social gain that is wrought by adherence to the standards of right conduct which 

find expression i~ the mores of the c,.ommunity.. ,,12 

"fl1111ffnll~Vll~mJ~fl~,j'j'::'Il'1'f'\.J ""1J1tl{i~ N",j'j':: 1tl'll'"J~fl~ff~fl1l1fltl'j' 111 

c:, 4dQ,l.t et QI d. J ~5'I 
'\.J '\.J 1~H ,.., 'j' flflfl'\.JV"" '\.J ~ ,.., 1I1VfN 1J1~'j' J 1'\.J 'VIl~ff ~fl1l'VI'l1" fl,..," fl1l~ '\.J ~'\.Jm ::'VI~111'\.J 11 WI 'j' j 1'\.J 

• II 

fl 1 111,j 'j' ::'Vul~Vi Qfl~ fl~U "::fl'\.JtY1'\.J 't'l1 qJ't '\.J ff~fl1l ~::,jnu~1'If'\.J,r'\.J" 

2. "Public Policy , a phrase commonly employed to designate a general 

principle of law that no one has a right to do any act which will work harm to the public,,13 

..!II .1 ~ QI .:, 11).1 .. J'" !II 0$ '11) , .. 
"fl1 l1J ff~ 1.J 1'j' V1.J 'j' fl V~ fl ~lJ 'j':: 'If1'Il''\.J III '\.J"" "flfl tl,.., 1J 1V 'VI 1 LlJ 'VI'If !'11m '\.J 1 1 L11 11 

" • ~It !II" 11) !II
l.Jflfl" ! flffl1J1Hlm::'VIlfl1'j'I1J'\.J N"'j' lV~ flff1 '\.J 'j' 111 L~" 

3. "Ordre public is article channel through which the courts can deviate from 

the application of strict law when prejudicial to social policies" 

"fl1 l11ff ~1.Jl~ V1.J~ flV~ fl ~,j'j' ::'Il'l'1l''\.Jl~ '\.Jll '\.J1'V1H ~ fill" ffl1J 1'j' fl 't -Nl~ '\.J 'lffl ~ 'VI 1~1 ~ fl 

,.., ~ f11~V~fl1'j',j ~fi1.J't -Nfltl'l1111Vmh~lfl~ ~ fli'~ fl'\.J m~I~'\.J fll'j' hi ~~1i'j''j' 11 1~'\.J N"! fftl~ fl 

,j':j:: 1tl'lf"JtY1'\.J'j'111" 

4.The term 'public policy' is a technical legal term and should not be identified 

with the policy of the government in office,,14 

"fl1111ff~1.J!~ V1.J~ flV~ fl~,j 'j':: 'Il'1'1l''\.J!~'\.J ff'Vn,'1 'VIflUflU":: hifl1'j'W\l1'j'tl!11flV fllffV 

'\.J 1 tl1.J1vi'j1.Jl"" 

5. "It is not easy to define public policy since the term must have different 

meanings at different times; but it may be stated that the contracts which are held to 

opposed to public policy are those which it is deemed not advisable to recognize on the 

ground that they are opposed to the public interest.,,15 

"11i't 'If!~ fl ~ ~ 1tJ~ \l:: 'tIffil ~1 tifl fl 1111 ~ fl ~fil11 fl 1 l1J ff ~ 1.J 1~ V1.J ~fl tl~ fl ~,j 'j' ::'lfl 'If'\.J 

1'n ':j 1:: (IfltlfiHl~ mil 1 ~ fl1l iifl 1 l1J,.., 11 1V~ 1,j ~ V'\.J ll,j" ~ 1 ~(;l11J fll" n "1 ll~ m \l fl '" 11 1 ~11 

12 Denis Lloyd. (l965). Introduction to Jurisprudence. p.142.
 

13 J. H. Finley, Nelson Complete. (l937). Encyclopedia. pp. 90 - 92.
 

14 F. Frank. (l957). The General Principle of English Law. p.76.
 

IS Navin, J. (l969). Pitman's Commercial Law. p.30.
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I .... 

ff1'U'S11J'U(I,HHfl1J" . , " 
tij(l ,~.yhn'Stl.I1~lnfl1(1ntl1tJ'ti-311 1J~ m~ff1tJ 1~-h 'H~nfl111Jff-3t1t~tJtI~(ltJ'U(I-3 

tJ".i:: 'l11'l1'U t11 'U'H ~nnu ~~ -3 ~1J fI 'S tH FHl tJ".i:: i tJ'l1Uff1'U 'S 11J 'U (I -3 ri'-3 fl1J filM'Qnll:: tfi~ 'H r6 

i;~ 'S (I'U i~ tJiI ~t ~n'l1'Uff1'U ~(ltJ i~tJ~:: 1l1'fl111J~hflOJntltJ'S:: itJ'lfUUll::fl111J,!'U fI-3'U(I -3 tY-3f11J 

ff1'U 'S11Jt11'U 1'HoJ t.v;(I 1l1'ri'-3f11J;;lH(I d1 ~~1tJfl1Ulff-3 tI rt'\l U1l::'H~nfl111Jff -3tJt~ tJtlf(ltJ 

'U (I -3tJ'S ::'l11'l1'U d'd(l1JttJ~ tJ'U UtJll-3 1~19111J fJfI ff,j'tJ~ ttl ~tJ'U 1 tJ 

'U 6n~lnfll':h public policy U~1 Vnfl1'H d-3~,j'm.311J1l oM'u 'VI'U fl111J'H 1J1tJ'U6-3 fl1 

-h fl111Jff-3t1t~(ltlf(ltJ'H~(lffll'lin1Jt1'U~'U(I-3tJ'S::'l11'1f'Ufl(lfll'h ordre public 'Hr(l public 

order ~-3 ff11J1'S (l~fl111J 1 ~11t n'Ut~(I -3 trl tJ 1ntlntl 'H1J1 tJ(l10J1 ~~ -3iJ 6 -3 n'Ufl6u9I 'S 1tJ~~:: 

n'I:: 'VI tI~(ltJ'S:: itJ'lf,Jff1'U 'S11J1'U tY-3 fl1J a'U 1 ~Ufi fl111JtJll (I~fitJ 1 'U ;$191 Ull:: 'VI i'.., 6ft'U , fl111J 

tJll(l~fitJff1'Ul.Jflflll ~-3,j'ntJ'Slnu 1'U~tl tI'Vl,j-3fltl'VIHtl1OJ1 ~ih'H'U~ i 'Vl1:lUf1~m::'t11f11UIN~ 

f1(1 1,rtn~ij'Um1tJ~m..lflflllg'U'H~(ltY-3f11J i~w'I 11J tI'VIoU-3fltlti'-3nn11't111,rfl'U1 'U tY-3f11JtnHnl.i1 

, ," . 1 ...., 16 1 "' ....Ull:: 1Jnll1n'S::Y11 ~ '1 'U~91(1 public order Ull:: 'U'Uw::t~tJ1n'U public order / ordre public 
'" .

iT-3 'H 1J 1 (I il-3 'H ~n m 'S ~'U i 1 'U 'VI H n tl 'H 1J 1 tJ -Vi ff1flOJ 'U 6 -3 U~ ll:: tJ 'I:: t'VI ff (the fundamental 

• • 17 '" " pnnciples of law) (ln~1tJ 

4.2.1.1 ,h::lflfl8~flq1:l 
Q,j' QClto ~ QI I I QI Q,I d • 

'U n'U 91ff1ffm'U 6-3 (I -3 nq1:l 'H 11ltJ'VI1'U 91H ff'U tlff'4 'U 'H lin fil'S'VI11f1111J 
. " 

ff -3 tlt~ tJtI ~(I tJ'U6-3tJ'I:: 'lf1'lf'U ~6-3t tl ~ tJ'UU tJ 11-3 1 tl91 111filll t1111 Ull::ffm.., tY-3f11J 'S 11J";-3";ff'U:: 

'Umll'H1'l1'U 

luni:lA (Winfield) 1~nn1T;h Variability of public policy: "Public 

policy is necessarily variable. It may be variable not only from one century to another, not 

only from one generation to another, but even in the same generation. Further, it may vary 

not merely with respect to the particular topics which may be included in it, but also with 

respect to the rules relating to anyone particular topic. This variability of public policy is a 

stone in the edifice of the doctrine, and not a missile to be flung at it. Public policy would 

16 A.T.H. Smith. (1987). Offences Against Public Order. pp.I-3. 

17'1El'l1'\..! Committee on the Enforcement of International Arbitral Awards. (28 March 

1955 UN Doc E(2704) 
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be almost useless without it. The march of civilization and the difficulty of ascertaining
" 

public opinion at any given time make it essential.,,18 

o I .c:I" ... 1
fll 1 1 "fl 1 l1J ff ~ 1J 1~ tJ 1J ~ tl tJ 'U tl ~ lJ ~ ::: 'll'1 'll' 'U " 

.d ,"d l.d	 ".c:I .. 4 d .c:I c:, 
ltJ,W'U 11tJll~ '1J''ltl'VW~U~1tJlltJ'U~lnff~1~nl11'U~'tJtlnff~1~n:l 11 'U ~ 11~tlltJllt.J\Hl1ntln'lt1 

tl1~fl'U11d~ 'tJvni1tl1~fl'U 11d~ 11~tl1~ijnu ltJ~tJ'U11tJll~11~' 'U 'lf1~tl1~fl'Ul~tJ1n'W vmf~fh 
I d"	 Q' ,4 4 ...., 1 'd GI11fl111J ff ~m ~ tJ1J ~tltJ'U tl~ tJ ~ :::'ltl'1t'U 1J 'll'1 ~ tl~ In tJ1n1Jl HI~ 11 'U ~ 1~ tl~ ~ ~ t.J1U vn::: 11~tll~ 

ltJ~tJ'U111inm~ 1~tJ1ti1Jl~tl~'~ ~ ~1~ 1im:IW:::~ ffl1J1Hl11 tJ~ ltJ~tJ'U 1~~1tl~~1 tJ~ tJ1Jiffijtl'U 

d J 0 , 4"	 "l I de:, 111 
1ffl1 'U 1J ~ 'U ill 'U 'U tl ~ flld 1 fl 1 l1J ff ~ 1J 1~ tJ 1J ~ tl tJ 'U tl ~ tJ ~::: 'll' 1 'It 'U 11 ll::: ~ 1J fl 1 ';j 1J 1'1' ~ ~ ~ tJ.. 
m:::'t11Jm:::l'titl'Ucim::lW:::-WLff'l:lm~1:::~~nrll1 1~~1:::tiltJ~lff~lncin'l:lw:::-WLff'l:l~~f)rll1 t'h-h 

d iI AI d 4 111 'dAI 1 .. , 4 , ......
fl111J ff ~1J 1~ tJ1J~ tltJ'Utl ~ lJ~::: 'll'1'1t'U mntl1J ~::: ~ 1J 1J lJ ~::: tJ'It'U tl::: ~ 1'I111 tl tl ~111 tJ 1 1 ~ 'W 1m~ 'Utl~ 

... .,	 ... ,,;, .d.'iI 
1J '4 'l:l tJ'll'l~ 11 ll::: fl111J tJl n 1111J In 'U nUL ffl::: 11 ff1 ~ 1111J ~1J 111'1t'U . 'U 'll'1~::: tJ:: 11 111 11 'U ~ 't11 ,.., 

cin'l:l w:::-W lff'l:l ~~nrll1ij fl 111J ,hti~~ tl th11fl 1 l1J ff ~ 1J l~ tJ1J~ tl tJ'U tl~tJ ~:: 'ltl'll''U mil ~ ~~" . 
4.2.1.2	 ,.h:::IYlflFJ1~lflt'r 

AI .1':' .d'il ........ 
. lJ~:::1'YIfff'l~~1ffff91~ 'It~:::'U'Untl""1JltJ111J'UllltJlln'l:lWVn'l:l';j (Civil Law) 

11rl'nnu' 'U l~V~ 11 rl'n fl 111J ff~m~tJ1J-r tltJ'U tl~ tJ ~ :::'ltl'1t'U ~11 i1'U ~V~ 1tJ~ tJ'U UtJ II ~ 1 tJ ~ l1J 

..	 4 ...... l1 19 
fff:l1'U m~w 't1Hm~ l1JV~ lff~'l:l in~llll::: ff~fl1J' 'U 'UW:::'U'U 

.1	 .1':' 111 iI... ... , .4 d iI AI
lJ ~:::1'YIfff'l~ ~ lffff ~m1J II 'U1MI 'U l~V~fl111J ff ~1Jl~ tJ1J~VtJ'Utl~lJ ~:::'ll'1'll''U 

~lnntl111JltJ 1~,j'U hw' 'U~fl11~ni'1J1'0111 'U 1fi~1Jl 'cNlU~l:::' 'U l~v~11cimff~ tllVi' 'U mnh 

... .d4~iI.'" l.d .:.,~ ... d , .... 1IIiI .... 
ffWW191~flm1J'U'UV~ln~VtJH""'U~ n~:::'t1~ 'U lJ ~~1J'U lff~ tll~ 'U m~'t11ffWOJl ~~f:ln~ln~ uu	 q tltI cu 

1Jln11cinfl111Jff~1Jl~ tJ1J~ ~w'Utl~tJ~ :::'ltl'll''U ~~nlllt.J1~ 'U 11cinm~ ,hti~~, cNu~ti1J unn tl 111J1tJ 

ltln'll''Ui11tJ 

4.2.1.3	 "htIYlfltT't'i19811J;m 

.1 ... "" oS, iI "'.1 d

lJ ~ ::: 1't1 ff ff 11 ~ i tll1J ~ n 191 ~ 'll' ~ ::: 1J 1J n tl 111J 1 tJ 11 1J 1J ~ 1 ';j (;'llJ ~ ::: 1~ W 

(Common Law) 1~ tJt!niJ~fflff(;'l{'UV~ff11 i'im1J~m hYfl111Jl-.'l 'U 11 nff'U:::l~tJ1ti1Jfl 111Jff~1J 

1~ tJ1J~ VtJ'Uv~tJ~::: 'll'1 'll''U ~V1J~::: ltJ~ tJ'U 11 tJ II ~ 1 tJ ~ l1J fftll1::: 'U tl~ ff~fl1J1111::: Lffnl i fi ~ 1~ tJ~ 11J 
"	 . . 

'Uv~tJ ~:: 1'YIff ~ 11Jn~nff'U:::'U V~1J111'll''U ihtJ~ tJ 'U 11 tJ ll~ 1 tJ 

18 Winfield, Winfield & Jolowiez., Tort, 11 th ed. pp. 258 - 259. 

19 oQ, oQ,	 .e::t." ... 1 iJ iJ 4 
~1'YH' 1i1nH"rt~. (2520). fl1UH'I',UH"HJU"H)t1"tHu1::'II1'llU. 11'Ul 12. fll.:lrt-3 "In civil law 

jurisdiction the notion of ordre public is essentially variable and relative. evolving in accordance 

with the political, social and economic circumstances of the time." Sinclair, loco Cit. 
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. 
CI" _I QQI.:l4 I 

"f11111 'rl.:J 1J t'j tl1J 'j {J tI 'lJ {J .:J lJ 'j :: 'If1 'If 'U " f11 'j 11 'I fl 1:1 OJ:: Vl tI ~ 11 ~ 'U tt 'I :: 

'rl111 1HHtJ ~ tI 'U UtJ '1.:J 1~ t~ {J , ,r'rl {J~f1 a{J.:J fi1J 'rl fl1 'Vl Vl H fl1 'j tjj {J.:J ff.:J f111 tff'j 1:1! fi'iJ 'i111 ~.:J 

... " I ..6 CO)Vlff'U::'lJ{J.:J1I111'1f'U 'U'lf1~n'l111'U.:J 

_I Yo, QI Q!J Q !J1~HJ 'rl~ lJ U'I 1 f1111 "11 'I flfl 1111 'rl.:J 1Jt'j tl1J 'j {JtI" (public order) 11 'lJ {J 

f11111fl ~~ fl1H ~.:J hiihl1 ~lfi~ f11111 11m)'U {J'U' 'U i11JVl flf.ll111 1t1 ,rfl flf.l 1111 1fJ11 ~mt~u~ 
If)~' ~ 0 ... If) ~ .1 20 ..6 I , , ~ ...... ...... .....l

fl'1'1 L~ l1f11{JTi1J1t1f11111l1111t1 nl1'11t1lJ'j::fl1'j C)l'.:J'rl1'U l1U1'iJ::t'U'Ul1'1m~tl1fl'UfI{J l1'1flVl 
u 

t!hu.:J (l.:J H'ItJ 'j::1tI'll'1rff TU 'i111 'lJ{J.:J ff.:Jfl1I~ 'iJ::ttl 'U m {J1J'lJ {J.:J fl1 'j U'rl~.:J t'iJ~'U 1'lJ {J.:J 1J fIf1 'I u~ 'iJ:: ., . 
ii t'rl~ fl1 'Vl' 'U fl1 'j U'rl ~ ~ t~ ~ 'U 1~ fl '1.:J fl1 'j -a'U' ~ Vi {J 1 'iJ 'li~~ {J 1J Vl U qJ ~~ fl f.ll111 1tI' ~ U~ 'iJ:: , ,rii 

H'Ifl'j::Vl1J~{JtJ'j::lt1'1furi1'U'j1111~1~ 

ri1 'U l1"fl flo'l Ti 'j'j1l-a'U~ 'lJ {J.:J tJ 'j::'lf1'1f'U (good moral) ttl 'U l1 'f1fl~U 'rl~.:J,,r 
ddQl .cs QI QI_q 1..:4 IV CI JJ 

t11 'U fH 'I fl 1:1 f.U :: 'lJ {J .:J ff" Ii 'j 'j 11 'lJ {J .:J 'rl.:J f11J {J 'U t1J 'U 'rl1 'U 11 'U .:J 'lJ {J .:J l1 'I fl f11111 'rl .:J m'j tl1J 'j {J tI 

l11J 1 tI f1111J 11 fl f.l tfl men'VI H flo 'I Ti 'j 'j 1J ttl 'U ff1 'U 11 ~.:J 'lJ M H'I tJ 'j:: 1tI'lfll'ff1'U 'i1 11 ~ U.:J fimHl , ...~ ~ 

t'iJ ~ 'U 1'lJ {J.:J1JfI fI 'I l1~ {J ~ tflU 'Vl tI{J1J 'j1J 

4.2.2 l1aflitTlfllvt1ufl11nUTtlIll!1 

t'rl~ fl1'Vl 1'U fl1 nhffqJqJ10mtl'U 'U lt11J1t1Vl1.:Jflf.ll1111t1 (Legal Policy) ~.:JU 'rl~.:J 1,r 

tit'U o.:J t'rl~ fl1'Vl 'lJ {J.:J1J•fI f1" ~ 'iJ:: ttJ~ tI'Uu tJ" .:JiYVl ~'lJ {J.:J ~'U ~ 111~~ 'U ~{J.:J fl1 'j U'l:: ttl 'U l1 'f1fl~',r . 
t'rl~ fl1 'Vl mil.:J 'rl1l1J nuuritl ffUi 0.11' 'U -a'UVi 'iJ:: f1111 'U ~ 'll'U~ U1J 1J tt'l:: ru~ 

{Jl11 'lJ {J.:J ffUi 0.11 1~tI ~ln~ 
lV cu UV (IV 

'lJ{J1J t'lJ~'lJ{J.:Ji' i' 'U flU toU'lU Vl 'j flUC)l'.:J fl1'jVhffqJ\1!l'lJ{J.:J~m Oi' ,r{J~' 'U1.:J ~ln~~~~ 
If) ~ 1~'..,jI IAdam Smith L~fl"11 1 'UH".:J1'Ut'j{J.:J The Weath of Nations 11 "Every man 

should be free to pursue his own interest in his own way,,21 l11J1fJfl111JO.:J "1JflfI'I'VJflfl'Ufl1'j 

... ... , ... • 1 "i" ~ ""... =:It ~..l
'iJ:: 1J {J 'rl 'j:: 'U flU 'iJ ~ fl1 HI 'I lJ 'j:: LtI 'If'U 'lJ {J.:J ~ 'U t{J.:J ~ 1 tl1 (l Vl1.:J 'lJ {J.:J ~ 'U t{J.:J" U" ~ t1J 'U l1 'U 1Vl 'lJ {J.:J 

fl f.ll111 1tI ~ 'iJ:: ~ {J.:J , ,rf11111 ~11 fI 'j {J.:J t 'iJ ~ 'U 1'lJ {J .:J ~ ff\1! \1! 1 1~ tI 'iJ :: ii fl1 'j ~ 1fi~ t 'rl~ fl1 'Vl , 'U fl1 'j Vl1 

... , ~ ~ .d 22 
'rl 0.1 0.11 l1 'U {J tI Vl 'rl ~ 

CJ CJ • 

20 GHESTIN. (1988). Traite de Droit Civil. pp.66-67. 

2\ 
Guest A.G. (1975). Anson's Law of Contract. p.3ss. 

22 ~,tJ lrr~(i~'\.Jlr. (2547). fhoihJ1tl'n~n"j'nJ-i:Ttytyl(~1J~i'If'l~ 9). 'Wlr'256. 
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Ll rl' l1 ~flL ff~.tll Vi' 'U fluvh fftlJ tlJ Hll'lJ fl 'Jl'lJ fl fl 'Vl 1.:1 1f'I'':i 1j! f'l'1 ffll {I ff~Utl'lJ'..r 

111 Glr·H'll .yftlffU11 ff'U 'U 111~fl 'U liifl'Jlmhfiw ii flff':i::' 'U ~'Jl tI ~ 11 ~:: iltl'hlff~.tl1Vi 1'U nlnh ., 1	 .. 

23 
fftlJtlJ 11~ 'U 1~ tI.:Il~ tI.'Jn11fl 'J1'lJ ~~ 1i ':i ':i'lJ 

4.2.2.1	 noQ't'IJJlrJIITt.:lNr~ltH" 

flfJl1'lJlt1Ll~.:I~~.:Ilf'1'ffV~l1 ~m~tI.:ILff~ fll'Y'1' lJ nlnhfftlJtlJl~.:IiiutlJt'[~ 

11"	 'U 'lJ ':i:: 'lJ 'J n fl fJ l11i1 tI U~, 'U ~ fll1lt.:ll ff~ .tl1 Vi' lJ fl U vh fftlJ ty 11~ 11 1~ tI'lJ ~.:I i'J l1 ~ tI ff.:l fl'lJ 1 ~ 
91'" , 0"'" , 0" .1 91' .,.1

Vi til tll'lJl'11 1'lJ 1'lJ 11 'YI 11 1 'YI lJ nl':i ~1 fl~ 1ff':i.tll Vi 'U nl Hl1fftlJ ty l1J 1 fl 'II 'U 11 ~~ Ll'lJ 'U ~fll1 ~.:I 'U 

'lJ ':i::'lJ 'J~flfJl1'lJ lt1U ~.:I'II tI.:I ~~.:I If'I'n";)::iJ1~ii UtlJ t'[~' 'U 1~~Hl ff~ fll'Y'1' 'U flU VhfftlJtlJl1 1'u ~.:Ii~ 

UI91~V.:JVitl1~'U l~lI'Ul' 'U nl':i,r~ ..h'lJ':i::'lJ'J~ fl fJ l1'lJ lt1~ Hlul Lfl111 ~flL ff~ .tl1Vi1J1'~ 1~tliitlQ' U 

..; • l"l 91., .124 
l1nlt1'11J1l1':il'Y1VitlffllJ L~fl.:l'U 

.,. . 
QI Q1Q, I	 0 .e:t, If:!I dI d. d 

JJ1P111	 6 11tlJ\ylI'Jl "'lJflfltl1JZn'i~mfl'J11J~ntlHYmY'tlUmfHUln"'tN 

nt) 'H1J10 it,~tn n'UfI'J11JfYoJ 'Ul1o'UffJm"'Zfftl1i'I'I1Jfiu~'tJfJoJtl';i:: '1f1'lfU 'H 11,-,1U" 
., 

, 'U 'lJ lfl':i l'ihj1~utlJ t'[~1 1'1~ tllI ':i r,h 1! fI fI ~ iiLff~ .tllVi' 'U nl':i ..hfftlJ tlJl 
., 

UI9i1~tI'YIH~tI'lJU~'J~:: LMlJ hf11 1J1ml'iHjlJ v'Ul1 ~mff~ fll'Y'1' lJ flU VhffWWl 1~tI~lti~.. .. 
lff~.tl1Vi 1 1'L'vhJ~ 1n::~tI.:I t~il.:J'II'Ul~~'il:: 1 'lJl1iim~tI.:JflfJ l1111tJvil ~tI'Jn11tl'Jl'lJff.:J111~tl11~tltI 

".	 . 
l1 ~tlffn 1i ':i ':i 'lJ fl'U ~ 'II tI.:J'lJ ':i:: "lfl"lf'U ~,nr U 11 ':i 111'~ li fi ffW W1 if.:l fit ~fl ':i:: 't11nl':i li 'il~ 1~ 'U flU.. .. .. 
l1 ii m~ tI.:JflfJ l1'lJ lm~tI'Jn11 fl 'Jl'lJff .:J1JL~tlU ~tltll1~tlff~tin :lHllJ ~ 'U fH 'lJ ':i:: 'lfl'1flJ ut\''J ~ fftlJ tlJl~ 
I ........; 0.,,, 5lt.1 'I c:I"ltl 

tltI'lJ 'lJ 1ff':i.tl1Vi 'YI 'il::11 fl~.:J 'YI1 fftlJ tlJlflU 111 U lJ ':i:: fll':i I ~ fl Lf! 
• JI 

JJ1A11	 1134 U"tlJt'[~11 "fI'J11J,-,ntloJnrhiiu r'-'O'}ffJ'UI('Jont)'H1J100fJ1J . ., 
nP/tl1';UoJri'Ullrir!nnm'J11J~ntloJuu 

., 
~tfryry1'H1fJ r,-,oP/tI'tlfJoJntj'H1J10l'Yhuu" 

23	 ol!!IlQld' U " CL.I ..4fCLI ...fIt " 
~1'I1'Y'l'I	 m::11'JJ'U. (2542). O~'t1JJlt1tl'tyqp: i:Tt:I1'\.!:: ""1I'IJO~i:Ttyqpuil~1.J'\.!lIa::uty't11'll8 

... 4,'!'1 'J/ 'J/44/ flO, .. .d. 1.oII9Q1

i:TtlltlllY1	 JJlu'\.!Ij"'J1JJ. 't1'U1 20 - 21. 81~fl~'UfHfl'Ill;rfl1nm~'I~Ii'l'n'll'tlFouillee 'I'l11 "1mmI11fl~ntutu1 
u u ,. u U 

I QI 1.oIII!iI III!!I, 4 d 
1'Y11nUnCll1flHI111JQ~1!'I'I1J (Qui dit contractuelle, ditjuste : Whatever is contractual is just) 't1HI'l'l ; 

GOUNOT mj,111 ".f{fl9lnCl~~~n'I::tifllM\ii~i'I111JQ~ti'I'I1J1'Ufi1'IJtl~,j'Ulfl~"(ce sont les conventions 

libres qui creent elles - memes Ie juste). 

24 llti1U~ nflfl~i'l'6. (2522). 1 (tl~rill'\.!l).fi1fl1iUltln~'t11J1t1Urf~lIa::'YnW'll~11.J1t1UIYitl1.J

'11'1!1 89 -	 90. 
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1J19l'I 1ijfltl'H1J1tJ,j~~91i 'Uu'UTvnrVii ~1 ff~ 1l1'VHLn~ff~~1 l~wfl~l'J 

,~11 ff~~lij~HH~ Ufl tl 'H 111 [J"Hl~~ff~~l 

"lfl~'~fl~l'J1I1 i 'Uff~HlIl9l'I 1nfl'U1~'U~1mh~1 ~fl i ~1~'UU'U 1'V1Hiu 
fll'I i 11'1 ff~ fll~i 'Ufll'I 't;'ff~~lun~ff~~11~'U1:hti~ u21iU'I ::tJ::'H n~1.h::1I11:1fltl'H 1I1tJ11~~":: 

ijfll'I 1t1~tJ'UU1.J1:1~~l~U9l~iJ'~\lflU~' '\I11.J~tJ'UU1.Jn~1J1fl1l1tJ119lfl~1~ 19l'~ fHijU9l1.J 'VI,j~~91 
.e:t..dd QI' QI' QI QI d.cl QI .d 0 QI Q 

'\Ifl~ fl Q'H 1I1tJ~1f1'l:l'VIllff fll~1.J~f11.J'Hn1tJ\l1.J1.J 9l'I1 fl flfl1J1flltJ'H n~ CJl'~1I nfl'l:l W::'VI"lflfl 1ff'I fll'n 

4.2.2.2 'UtHf..:unVlmnmnlllftlUmnmnUQIl 

~ ~ . 
i'U fl1'I Ufffl~1"9l'U l'\1fl~t1 ffUJW1 

.. u u 
'U flfl"lmT'U f11n 1fl~~ '~liJ ,,\l'tJ:)f'\llf1 i 'U f1~i 'U";1'U fl~ Vi ~lfifl 

... i .... .1 
1ff'I III ~ 'U fll'I 'VI1ff~~1111fl'\J'U 

" eLI .ct.ct ~ 0 eLI 

q U U 

U111ff~ III 'n i'U fl1 'I ..; 1 ff~~ 11~ 'U 'H l:ifl ~ ri fl i ..r1n fI f11111 Q91 1) 'I 'I 11 ~1 [J 

L'H ~ Hn ~ 1111 '4 'l:l6'VJ flfl'Uii f1111lLffll flfllfl1vh 1VitJlI ti'U ijflff'I:: i U ~1'\1 fl ~~1W~ U9li 'U f1111J 

1~ 'U 'o~ ~1J'4 'l:l6iJ'~ijfl111lLvh1Vi[JlIti'Uti~~fl~11 if1 tJL\l ~l::fl~H~~ i 'U fln";lff~~12s 1'U~ in! 

9lfl'U t1n1tJfI~ff~f19l1'I'I'l:l~ 19 1~U 'I::tJ::n1:11~ijflln111~1tiU'VIHfl1'Iti'lU1:1::fl9lff1'Hfl'I'I1J ";1 • 
i ..1'1nfl ffll1.~f11111'~L'vh1Vi[JlItiu N1tJ~ijV1'U1'0 'VIH1f1'I'l:l! n'O m i1flfl11~fl1J '~1 1.J~ tJ1.J l'U fln 

iil 'H 'U fI 11fl 'U' '\I '\I fl ~ ff~ ~ 1 "1 fl ff 1l1~ fll'I ~1 tJflll~~fl ~";1 ff~~ 1'\1 fl~ ~ ff~~ 1 fl fl N1 tJ 'H ~~ 

1ff~ III ~ '\I fl~ ff~ ~1~~ '11' ~ij fld" ~ ~1~ U LVi tJ~ f;!f11J f191~,r fl fl tl'H 111 tJVfI ilflL1 1:1:: 'Nf:l U 11 1~ U . ~ 

'Hnflfl1'IVi~1Vhu'Uu9l'~ff11J1'IfI,j~ti1.J '~'o~ ~26 

f11111fifl~111 ff~ fll~ i'U fll'I";l ff~~l~~ fll '0 , 11 U'l1 U flU 111:1:: '4 fI f11:1'~ 

~1,;' fl..:J ti1'H U fI 'H~fl~f1ffU i "fln";lfll'I 9l11Jfl111J ~ fl~ fll'I '\I fl~ 9l U ~,,:: ~ fl~U1' 1.J rl1.J 'I::1[J'n!..
 
'\I fl..:J rl 1 'U 'I 111 ~~ 1:!f1 U9l fll'I 9lfl1:1 ~ 'H ~ fl ~fI ff'U i ,,'\I fl~'4 fI f11:1 i 'U fl n i fI '1 fl diu 'I:: ti1.J ~ 9l 'U ~ fl ,,:: 

'~fl::''I fl n1.J flU 1J1'n flffllfl1'I L'vhU'
~ 

U ~~fl m w~ ~ '~U'll 1ffll fl' 1.J1 U fll'I 9lfl1:1 ~m1J~11 ff'Ufl~l 
~ .
 

ff'U fl..:J 1lj U ff~~ 1UU 1~ 'U H1:1 ff1.J 1i1 fl~ 1Il"1flfl111J 1vilL'Yi [J1J tiu 'VI H 1ff'I 'l:l !n" ff~ f11J U9l1~ U 

... 9/ i 9/11) 9/... • d E:lt 11) 11) 9/ 9/ d ... .J d 9/
1~tJ..:Jfl111J9lfl~fll'I 'H LfI'I1.JH1:11'V11'V1"::11.J'U t1.J Lfl9l11J'\JflL'VI""H'H'U..:J '1 'VI9lU9lfl..:Jfll'I U1:1:: 

~ 

tJfl1l i'U '~1vi1U'U 
.d JJ JJ Go' cf.e:t. cf .c::sI Go' 

"1 fl 'VI fln 11'\11..:J 9l U 'H 1:1 flfl1111ffflfl ff'VI 1) '\J fl..:Jfll 'I 11 fffl ~ 1" 9l U1U1:1:: 1ff'I fll~ 

i'U fl1 'I ';ilff~~l ~~ V~ '~fll"fl~11'~ 11ijfl111J 1~f1'\J 1f11'U ~1'\1fl..:J,j'Uw~~,,::nfl i ..1'1n f1f1111J 

25 V. RANOUIL. (1980). L'autonomic de la volonte. pp.135-149.
 

26 ZWEIGERT & KOTZ. (1992). An Introduction to Comparative Law. p.355.
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... ... .... ".... ..., , !'t ~'_I 

4.3 U'UlflAltlUltll.J'UtlinY0J1Yl SJllJUfi111H'UVlHlJ1::IYlfl 

4.3.1	 UUlfl,A'U8~tltl"'1J1U1Ut)1.,j''Uz7 

flt)'1UJ 1V" fl.:J tJ 'i:: I 'VIffWm iJ'U ff1 el";l'H\fl~fll'IJ f}1J,rfl ff~~ 1~1 1 tJ 'VIH 1pn'OJ 

(General Conditions of Business) 'H~fl,rtlfftyty11J191'i!,1'U1~'Uril'U'l'Hqj 1'lf'U flUtJ'i::n'Uf1t1 

... .. ~" "I , " ... 'l "... ... 11) '," " ...fll'i'li'U1fl1'iVi1W')ftl !1J'U9I'U ff1el"::tlfll1"tlffty~11J191'i!1'U ')f'IJ.:Jfl'IJ ~1J ~ 'H1fl"tlff~qj1 

~.:Jfl rl1l 1~'l ~'l 'U 'Vll.:J ~ ~iJl i4 fl 191 tJtJ 'i:: ff.:Jfl~ 1"; \1fl~tl.:J 1 ~tlm Vi1:: tldH~.:J'H1fl N1t1'H d.:J ij ff'VI i 
" d ... 11) _I" ... " ~ 'l "... _I "i' .. , ... .:'1'

11el:: '11 'U 1 'VI1J 1fl1 fl'U ~ lJ" tl ff ~~ 11J191 'i!1 'U":: 91 tl.:J fl '11 Ifl~ lJ 'i:: ~tI')f'U"'e:l.:J~ ff~~ Hl flp.j1 tI tltlH 

IvhI'Vitl1Jn'U ,r'e:lff~~l~~l.:J 1 tJ 1I1flltJu '1..1 '1..1" tl.:J ff~~l~flt)'H lJlt1fhH 'U~ 1 1'1~ fU'il Vi 1:: Bel:: 

" ~'IJ ilflfl 1~tl1,,'VI'i1'1..1 il.:J 'i!m:l 0.1:: 1'l1'U 'U'U ,rtl fftlJOJ1~.:Jfl rl1ll1:: tlfl91 'il" fffl'IJmh.:JI,r1J.:Jl~ t1fl'U cu u tI fU 

)I , , , 

ff.:Jfl 'i 11J 1 elfl fl r.:JVi 2 ff1 ClWtl'i iJ'U Ifltl 'l 'If''H ~fl "flU 'l ~ii1'U 1" Nfl" 1 ~ 'l 'U 'VI H Vi ~')ffl'IJ" IVl fl . ~ 

",
~fll11J! ~'U tJ fiil mi~ fl~ff~~lN1t1Viti1'H 'U ~,rtlff~~l1Jl91'i! 1'U 11~'l 'U 'i:: tI::'H 'i!.:JUfY1 el 1~'l ~ 

mifl 'l,r~ff~~ltJfi,j~~tln'U~ lt1fll11J~tlff91 tJ~"i91 (Good Faith) ~.:JI ~'U '11 'i!flfll'i ~fl1'Hfl"h 
"	 .

'H1flff1el~"1~ 'l,r,rflff~~l'l~I~'Ul1J~:: ff1Cl ~ 1I::111'IJ'VI,j~~~flt)'H lJlt1ViI~ 'U fJWl1t1~'IJ ilfl fl 

''l9IQ,lQ,I fj}QI "I,~,.d QJ 9J0J' 
1J1 flfll11J1 ']j''IJ.:Jfl '1..1 11 'VI 'U "fl ff~~11J191 'i! 1 'U":: ~ 1J 11J'U ffl'U '11 'U.:J" fl.:J ff~ ~ 1 '11 1fl" tl ff~ ~ 1 

1J 191 'i ! 1 'U jjcifl E:l 0.1 :: ~~ tJ fl ~ 1J 1 fl "'U fl 'i :: vr .:J ~ ff~~ 1 ~ fl ~ 1 tI '11 ~.:J 1 11 fl1 "fl1 ~ 'H 1J 1 tI 1 ~'l 'U 

" .
Viq~fll'iWI'li'U 'U'U (Rule of unexpectedness) ff1elWfl'iiJ'U ij1lfll'IJfJ1J,rflff~~lVi1~1~'U'lin1J 
... , oJ oJ ... ,... "I "I 'l ...d"... 11) , ... " 
tl fl tl tlH '11 'U.:J 9f.:J l'i tlfll1 "'11 elfl fll11Jfl 'l1J Ifl 'i tl" fl tl 'U fl'i 0.1 'VI" tlfll11J 1J fll11J 'H 1J1 tI ~ 1J ')f~ U".:J 

1I::~tl.:J\1fl~fll11J1~'U tJfiilmi~tl~ff~~l~ti1'H 'U ~,rtlfll11Jifu (ambiguity rule) 'l U ~ ~~Ii4tl 

I~ 'U fl1'i el ~ fll11J 1"; Ivi 11Vi tl1J n U 'lU 'VI1.:JtJ fi u~ 'i:: 'H 11.:J ~ff~~ 111el:: ~1J fl 'i tl.:Ji! tl.:J nu ~ ff~ ~ 1~ 

1~ ij tJ'i:: ff'IJfll'i W~ tlfll'i Itl1ltJ~ tJ'IJ "tl.:J~ ffty ty l~ij!1U::1'I1 i1tl fl 11 'lU'VI1.:Jlff'i E:l! n" Wtl'i1JU~.:J 
... :: • 'l"	 ... .s,,: ::.I'l'"
1I~91.:JflW::'VIH1'Ufl1t1 9IflUfll'IJfl1J"tl.:Jfl'i::'VI'i1.:Jtl91'li'iHJ9f.:JI'i1J9I.:J"U 'Uti fl.ff. 1972 

~11 \jUfl1'i1Hfl~'HlJlfU~tlln'IJ,rtlff~~1~ij flU ti1'H U~ 1 1'rll.:J'H \f1'l ~I~U 1J1m!1U~l 1 tJ~ij 

'SflE:lw::hjl~U1i'i'i1J~'U Uel::tJ'i::fllff'l'l1'I;j'Ufl~'H1J1t1i.:Ju~1'U~ 1 11JE:l1t1U 1977 !~tlfl~tl 

.	 .
 
27 "" , d	 "I' V v... ~, , ~ 

l'lfiflWl 'Vl'lJ'HJW'U, (2536). 11[J"lUI"H)"n.Q'tnmr;l1~rUJ"Iafttytyn'11JllJUfi1"UI. (':ilV.:Jl'U 

L"elfil11':i1'111n1':i ~lV1'111m11lm)m1JLll'l~i\PlJ'U 1 l1t1l'U'Ui\PlJ'UloU'l':il'11n1':i ~lV9jl'llm':i ffl'Un.:Jl'U ri.:jl ff~1J 

... " .:Jl'U9jl'lln1':i m~md.:jqll1i':i':i1J). 'H'Ul 5 - 6. 
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" nt}'I1111tl\1,juiHl "Gesetz zur Regelung der Allgemeinen Geschaftsbeding ungen" (The 

German Standard Contracts Act) ~.:IliftJ'I11ffU::'IItJ.:Int} '1111 ltl~ 1~tJ'Hi'U,j'tJ ffqJqJ 1~ I~'U 
, •	 II I 

I~ tJ'U' 'IIn1' tJ '11 ~tJ.ulJ ffqJqJl11 HI 'i! l'U 'II tJ.:IltltJ 'i ~'U \1,j'U -WI ~ 'U nu ~1Ifl 'i tJ.:I ~u ~l fI fl n I~ 'U 

~ffqJqJl~~tJnhffqJqJl~ijf11'inl'11'U~,j'tJffqJqJl' ~ri1.:1't1~llln:: hi I~'U li'i'i1l 

4.3.2	 U,"1ft~'U8.:JfloQ11"'1t1,.,J~.:Jlf1D'18 

,rn nt} 'I1111tlfl'U ~hflty 'II tJ.:I ~~.:Ilffff~tJ Raymond Saleilles '~hfll'U 1 fl1111fi ~ 
.d. QI d	 ' "1'" Q,I .cIQI .. 1 QI	 ~ 
lf1tl1n'UfftyqJlffll'j;l~lJ(Contract d'adhesion) 11ffqJtyl11::~tJ.:ItJ~f11tl ~'I1~n~1IHI lln::1I::1I 

~~,j.:Ifl'U 1~~~tIlrl tJfftJ~ fl~tJ.:InU'l1 nmmu cyj'~l'tJ 'VI 1.:1 nt} '1111 ltl fl1111f'U ~~ ffll''l fu fl1111 
"	 . 

lfftl'l11tltJdH f ltlll 'i.:l 'U'U hi tJl 1I't1l ffqJqJltlnl1''U fl1111f'U ~~, ~ 11 qJ 'I11'11tJ.:Iffl n ~ f .:I Iff ff fitJ 

"0 ~ ltI Q Ell I d QI ~ dJfJJ Q IltI',
'IItJf11'11'U~'VI1 ltJ'VIH1j,'in1lllJ'Uff1'U'I1'U.:I'IItJ.:IffqJqJl't1'itJ 111 'UnHU'U~tJ.:I'VHllHU111 

~'U ~lfl fl '~f '11 ~tJfl1'i 11::'~ f(j.:l,j'tJnl '11 'U ~i.:l n ri 11'11 ~tJ 1 1i '111 n'~' 'l¥fl1111 'i:: ~~ 'i:: 1.:1 m 11 
~ ~ ~ 

ff1l fl1'i ffln ~~.:Ilffff'1i otJ':h,j'tJ ffqJqJ 1 ~, ~nl'11 'U ~~'U II~ ~ ltJl~ tl1J'U ,j~~ tJ fl1111 ff.:l U 
• 

od"~.cI Qld. 

~tl'U'itJtl'l1'itJffnli'i'i1ltJ'U~ 

, 'U tlfl~tJ 11 1ff1l1fl1l ~'Unfl fl 'II tJ.:I ~ ~.:Ilffff1~l ~'U nl n.:l fflfltlJ' 'U nu ~Hrfli'U'-Hij.	 "~ 

nt} '1111 ltl't1lfflll~ tJ ~11 fl 'i tJ.:I ~ 'U ~lfl fll~ tl1nU,j'tJ ffqJqJl~'1i l~ 'U li 'i 'i 11 1~ tll~'U ~ n fill W:: 'II tJ.:I 

.d ,,~ 'QI '''... 1 QI "1' ... 1	 ~"Ql .9Q.cI	 Q.cI'lJ fl fl n 'VIl 'II lllJ 'U fJ ff qJ qJ U:: '111 1.:1 ~ lJ 'i:: n tJ 'U 1 'If1'If 'Vi n 'U ~ 11 lJ 'i:: fI tJ U1 'If1'If 'Vi '11 'i tJ I:j U 'i fI fl 9f.:l . "	 . 
~ 1.:1 11 lnnt}'I111 1tl'll tJ.:ItJ 'i:: I'VIffWtJ'j ~'U n I~'U' 'U nu fl1'U fJ1I lU tJ '111 'II tJ.:I fftyty 1 nt} '1111 1tl ~ f .:Ilffff 

... .:,,, ".....;lIJ I !'It .9 !'It <I " '" 
'Q'U'U'U 'lfflW::n'i'i1lf11'i'lltJfftytyl'V1 111llJ'Uli'i'i1l9f.:lllJ'UtJ.:Iflf1'i'l1'U1tl.:ll'U 'U Conseil d'Etat 11 

tJ.:I ti'tJ 'i::ntJ 'U 'II tJ.:I fl w::n 'i 'i1l f11'i 11 ln~ltl~H '1 I'If'U ~ ~lnu ~ tJ~ nlllnt} '11111 tl ~111 'VI 'U ~ltl 

'U~'I1U i111'V1'Uff1l1fl1l~1Ifl'itJ.:I~'U~lflfl IIn::~tJ'i::ntJ'Ui'1fl'lf'Vi ~1'U1'U 15 fl'U ';l'11,rl~ 
" . 

't1111 'iW11UtJ'I11'11 tJ.:I fftlJOnn ..11'i:: '111 1.:1 ~tJ 'i:: n tJU i'lfl'lf'Vin'U~' ~tJ 'i:: fltJ'Ui'1fl'lf'Vi'l1~tJ HU'ilfl fl 
Col Col cu cu	 'U 

'" • • !'It " , " ... ... "lIJ "... ..; '" ... ..i lIJ I !'ItII ~:: 11 tJl'U 1 11 'VIlllJ 'U 'II til ff'U tJ '11 tlmn n '11 'i tJ lin 1'11'11 tJ fftyty 1 'VI 11 n fill W:: 'VI 111llJ 'U 1i n 11 II ~:: 

tJ 'i :: nl ff I~ 'U n q1I ~ nll vi tJ , ..rff lli l'i W:: 'If 'U 'VI 'i 1 U iiinl 'i ~, <ltJ .:I ti'n 'i g'U 'II tJ .:I i'! I'li 'U if 
.1 <14 "lIJ '" ,"" ~."..id, ,""... ";lIJ I !'It11~ lJ 'i:: ff.:l fll 'Vi tJ lin I'll Wtl1tl 1 '11 f11 'i fl1l fl 'i tJ.:I ~ .:III~~ 'U 'VI1If11'i 'If'll tJ ffWtlJ 1'VI 111 IlJ 'U 1i n 11 1~ tl 

q	 q Col U 

'11 ~1~ tJ.:I 'i tJ' -HI fi~l ~ 'U n 'i &'t1'Vi 1'VI 'i ::'1111.:1 fi ffWW l' 'U ~'U ffl~ ntJ'U 
~ "" 

~	 '.Of....28 .. ".... ....	 .1f1U1Vf7 m:1Wl'U. (2536). i.Ttyty1ua::O.tJ't1)J1mTtytl!1 'Uu'il'\l'U'U. (ltlOffUu7::mnJ017 

U77 ~JlVi'U'!J7tyty 11 'VI 1'lf1nt:!'HlJlV71n! 1'UUYJ·U111:Vf1f.ihfV f1ru:ii~fnff~{ lJ'H11'V1 v1ciV1i7 nJfI'lff~{). 
'H'U1" 7 - 8. 
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~ u ~ 

4.3.3 U,"lflVl'UtJ.:JfloQ'H'J.IU.lD''H1!tJ1'J.I'Hll 

tJ ':i: 111 f\'~11 i'J6l1lifl1I~'UtJ':i: ll1ff~' ~':i:mJ flt)'I1111V \lli ~tJ ':i :l'nW(Common 

Law) ff1Clll ";'~ff'l1 i'J{)l1li fl1;~ 1~il'U'U1flt)'I1111V1~ V1 ti1J 'Ii'Vff~ ~1 ~ hh~'U 1i ':i ':i 11 1flV' ~ 

'I1lYflfl1':i~fl1111fft1lty11~il'M'lnflfl11111~'U1i':i':i1lI'H 1J1::ffll11t1f1~ II~Cl::fI~ (Case by Case) hw 

l'h' M''li'Vffru ru1~ l1i li'Ju 1 ':i ':i 1I~ f1l~ 'U ll1CJJ:: ~ ~,..r l'I1~ ~Cl'h 'lifl~V '\.J lV1J1Vff11i 1':i W:: (Public
u u • 

Policy) 'HiV l1i'b'V1JA1tlll1 ~~Cl (Unreasonableness) lflm'l1~~Cl\l:atJ~v'\.J1tJ~ll1l'11~fl1':iW' '\.J 
'JI I " 

'\Jwdr'\.J '1 '\.J lV1J 1fl ff 111 ':i w:: ilvi11~ '\.J 1fl i V~ ijv f11':i fI 1 1J flll l1 H fl t) '1111 1vVivfl '11 ~'\.J t1fh~ V~ 

II Cl:: 1'1111 1:: ffllfi Vff .fl11 tl1 ':i tli'l1 H ff~ fill II Cl:: 1ff':i 'll Jn\l ~ 1tJ ~ V'\.J II tJ Cl ~ 1 tJ '11 rl'fl ff~ t1l1 '\J V~ 

tJ':i:: 111 ffff'l1 i'J Vlll i fl 1~ f\'1 Cl6'H ii~, '\.J 'H Cl1V '1 fI~ ~1 Vti'\.J 1'lf'\.J '\.J lV1J 1V ff11i U w: fI 1 111 ff ~ 1J 

Ii V1Jf~W'\Jv~tJ':i : 'lf1 'l1U 'Hiv fhi'1JtJ':i :t1'\.J lflvtJiV1V (implied warranty) l1iiifl1111 

V'\.JVVlIi111t1'\.J (lack of mutual assent) l1iiif11Hh~~V1JIll1'\.J (failure of consideration) 

'li'V1Jfl'Vdv~''\.Jf11':it1il'M'&fiflffruru1 (defects in formation of contract) f11':i~fl1111ffruru1 
u u u u 

(construction) llCl:fl111J91Vfffl6"1\lilPl (good faith) 1~'\.J~'\.J 
I od 1IJ "... ... .." 11) "" ... ~ .1 .~ V1J1 \l ~ 1fl 1J tl1':i ':i 11J nllflt)'H 11 1V.... 1W 'lfm'\J 1 11fl 1 Vfl '\.J l1J '\.J lJ ':i:: 11 1 Cl flt) 'H 11 1V 

~. 

....lw'b'61t1mtJ (Unifrom Commercial Code) ~~,j'ruw~1~''\.J1I1~':i12 - 302
29 1~1J':iH'HlYfl 

qf U u q 

11) ,... 1 .. , lJJ I QI ~ Q,I ClIo QI tI ,
fl1111 1111111 '\.J1i':i':i1J (Unconscionability) Clf~ 'lfm .... 1::11flff~~lClfV'\J1Vff~'I1UlIl1':i .... Vll~f\'lCl 

d 0 Q1.::'''I QI' " QI Q,I _I 4 d'lJJfl'\.J1'11 Clfl'U 1tJ tJ ':i 1J 'l1tl1J ff~ ~llJ':i ::1.fl 'rltl'\.Jfl1l1flt)'I11J1VflVlI 11 V'\.J ClV 1 fl 1 V 

" -j~ QtJ ':i:: ff~ tl'l.l V~flt)'H 1J1V\l,j'1J ij fiv 
. " 

1) LVlv'..rf\'1 {l ff111 U fl ~~iY'\.J 1~11ffruru 1..1~ \l,j'1J 'H iv 'li'v ffruru 11J H 'li'v 1 1i ij
u u u u 

~{l,j~ tl1J ~~ llfi L~1J f\'1 (l ~fl ff'\.J fI~ 111JlJ rl'1 ~ v'..fm ~ •~Cl g'\.J L'lf'\.J 'Iifl fi V'\.J 1VlJ 1Vff11i U W:: 

rhi'lJtJ':i :t1'U1flvtJi fl1fl hjii fl1111 V'\.J vVlIi 111fl'\.J II Cl:: fI 1 111 ~1I I'H Cl1 '\J V~ flU fiH~ V1JlIl1'\.J 

1~'\.J~'\.J 

29 Uniform Commercial Code 2 - 302 Unconscionable Contract of Clause 

1) If the court as a matter of law finds the contract or any clause of the contract to have 

been unconscionable at the time it was made the court may refuse to enforce the contract, or it may 

enforce the remainder of the contract without the unconscionable clause, or it may so limit the 

application of any unconscionable clause as to avoid any unconscionable result. 

2) When it is claimed or appears to the court that the contract or any clause there of may 

be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its 

commercial settings, purpose and effect to avoid the court in making the determination. 
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2) 1~t.lnl'.i'.i11J11""nfll'.im~ Equity 1J11~'t.lnt]111J1t1 

3) 11'Jt.I fll1i1tHtit.lfll'.i ltl111J~ tltJ11~::L1flt.l1 'tJ~ 1~ 1~t.I Ti'.i '.i1J 
. " 

1~tj~q1Jit.ll~fl~,rmYqjqj1 1~1~t.lTi'.inl'tJfl~ff11i'i~H1J~ fllij ff1~ lr1'u11tl111""nfll'.i 

~nri11 1 ~,r1~~t.l1J1 i ~1~fllff~1J11""n~ijfl d~~1J ~~nt] 'H 1J1t1'Un~ ff11 i'i fll1J~ n1~1r1',jqj~~1 ~ 

n~H -=, l~tli 'Ifii1t.11~ff1~ i~'1~~u~1Jfm1t~,r mYqjqj1~1lf'\.d1 11h~t.lTi'.i '.i1J11~fllfl1f~1fl1 
.1'" '" "" "I • 1 "i <!l '" i" "'..' "1u'.i tltJ nt.llnt.l IU I~tltI~ 11 ~n 11 nt] 'H 1J 1 tl1Jfl111J tI~ 11 ~t.I 11 f1::: 1111J 1:: ff1J ~ 

I flfffl11fll '.iW 'VIH 

ff~ f11J 11~::1ffnl i ii~ ~11J~ tlt.I 111J~~ l1Jit.I ff~f11J30 

4.3.4 U'I.nfl~'Uf)~fl(l"''JJ1r.J8~flqll31 

i t.l1J '.i:: 1'VI tYt1~ mp:1 ~~Yn n'l:11 1 r1'ftJ ~'VI iVi~ ~ 1 fl '11 rl'm ff~ fl1Vi i t.I m'.i lhffqjqj 1 

" 
mh~1J1n ff1~~~ l~1,r1 1 1Jfl1tJfl1J1Ufl'H l'tJfl~ ffWflJ1 1~t.lu~i t.I fl'Hii 'tJfl ~,j'flffWW1 i 'U ff1'U'tJfl~ 

q u u u u 

,rfl tim ~t.I ~ H -=, ~1~i 'U ff1'U 'tJfl ~,rflffqjqj111 ""nff1~ ~~ tI~u~i cN11i fl1'.i f11tJfJ1J 1 ~tI'VIH ~fl1J i 'U 
1/ 

n1'.i~f1111J,rflffqjqj11 ~ tlff1~t1~nqllij11""n i 'U n1'.i~f1111J~~ij flfl 

QI r.4 d fJJ 0 QI 4 
1. 11 ~n "The Contra Proferentem Rule" n~11flfl tY1~~::~f1111J'tJfl~ln~ 'H'.ifl 

" " '" "" "I. Ii ,,; ='1.1 "i '" I '" ";",, '" '" I " ,,;'tJfl tim1t.1f1111J '.i tJ N~ Iu t.I'VI1~'VIl u'U u'.i:: ItI'Il't.I UnfJffqj qj1'V1'U nn1~ ffqjqj 1~ ~n~11t.1fltl'VI"1~ 

(Exemption clauses are strictly construed against parties who rely on them) 
QI r 4 4l::I fJJ fJJ a fJJ 0 QI

2. 11~n "The Proferentem Rule" n~11f1fl m'.i~f1111J'tJfltlnL1'U 11'.ifl'tJfl~ln~ 

" . . 
f1111JftJr:i~ it.l ffqjqj11J1 mi1'UtJ'U ~fl~~f1111J11Ji'U'VI1~Vi~::i 11'1J'.i:: lt1'1nrmi~ffqjqj1~htlVi~:: 
"l"QI ... 1 ,. tI "QI QI " .dI1m tJu'.i:: !tl')j't.I ~ln'tJfl ffWW1~~n~11'U fltl'VIff~ 

u u • 

'" '" 3. 'H~n "Fundamental Breach" 1J 2 f1111J111J1t1 

1) mw~ijfll'.ilhr:i~,rflffqjqj1~11'J'U'.i 1n i1t.1'11~n':11i ~'tJfl~ffqjqj1 ~~nt]111J1t1 

~::fft.lUlli1'U "h~fftlJtlJ1 1~ijl~~'U1 i 'If,rfltlnL~'U ~~~::~ltiflfl111Ji'tJ r:i~ i ~,j~fltJi 'Umw~ijn1'.i 
o.Q.QI fJ}QI" 
'VI1N~ ffqjqj1'tJfl'U t.I 

" 
2) crnll W:: mnh ~~ fftlJ qj1tJ'U ij~ n'l:1 w:: f1 tI 11 '.i ~ nri 11flfl n 1'.i ~ ~ 111 'H ~fl 

U'.i::1J1'V11~'Ulriflfl th~~ 1t111 '.i ~ i 'Ufll'.ilh~~ ffqjqj1 

30Sinai Deutch. (1977). Unfair Contracts: The Doctrine of Unconscionability. p.ll. 
Q,f o'.c:r. .Q 0' .Q Q,f .Q d Q,f!V 

'VH)'Vl'U~ f1~~~~. (2536, 'Vl(]!'HlnlfJ'U - Ti'U11fl1J). "11'U1f1111JfI~U"::rH,m::'YI1HnfJ1nU'\J~ . . 
fftytylfi'hhfl'UTi'.i'.i1J." ~a'Vtl't1, n;1J 6, uti 40. 't1,rl 46 - 48. erl~i'i~ Jane P. Mallor. (1986). 

"Unconscionability in Contracts between Merchants." 40 Southwestern L.l., p.l 069. 

31 QJ' ~ Q ~ .d QJ' 0 d QI .oDtoQ' .c:I .c::i
rr'.i!'fn~ 1nlff'YITi. (2528, 1J'U lfl1J). "fftytylffllH~,j'\J eJ H)~ nqfl." 11"UT11UPlftUTPl1, t1'Y1 . 

.... '" 1/15, QUU'YIl. 't1'Ul 23 - 27. 
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u2111f'nmi.:l fl q~ ~:: .... tJ1tJ 1111~'H "'fl fl1'j'~ fl1111 ~.:I fl ~ 11111'Ji1tJ ~lti'l 'II fll.J L'II 91'11 fl.:l 

.1 "O' 515151 0 O' O' ..... '" ,1 1 ' ~ fl 1'HLff1.:1 'H llJ 'j':: tJ'lflJ fllJ 11 L1J 'U 1i 'j' 'j' 11 ~ 1fl fl1'j' fl H 'II fl tJflL1 'U U'1:: ~1 fl ~fl1111'j' 1.J H'l fl9l111 U91 

" " 1I191'.ifl1'j'9iH G'] 'L!'U~l',r1LL'1::hjL'VitJ.:I""fl ~.:I'L!'U1'UtI fl.ff. 1977 ~ltJij~,jqJtY~ flfl 1Jfffi1 

O' dI 151 ,1 O' ~..., • 

fl.:lflq~~.:1 ~91'j'lfltl'H1I1tJ'II'U1J1~1.J1.J'H'U.:IL'j'tJfl11 The Unfalr Contract Terms Act 1977 
. " . 

('Vn:; 'j' 1 'I1oUqJ tY~':h~ 1 tJ,rfl iqJ qJ l'Vi hjd1 'U 1i 'j' 'j' 11 fl. ff. 1977) ij H'1 1,yoUHll.J ~.:I LL9i 1'U Vi 1 

O''' 4!J~ d O' • 1 1 " 51 51 0 O'

flll tn .... 'U Ti 2521 L.... mLfllJ W'H 1LfltJ1fll.J fl1'j' Uff1.:1'H 1H'1lJ'.i:: tJ'If'U ~ 1fl'll fltJflL1'U U'1:: ~lfl 'l fl1111
• u 

" 1'IJ ~'l1'ltJhh~'UTinll ff1'j'::~hfiqJ'IIfl.:lfltl'H 1I1U~,jl.Jijflfl 

1. Li4flfl11.JfJlIfl1'.i~lti'lfl111111.J~'l'llfl.:l~~qJqJ1 (exemption clauses) 1'ltJti1'H'U'l 

11,rfl ~lti'lfl111111.J~'lhiijH'1,j.:lfil.J 'H1flfll ~ijH'1,j.:lfil.J~lijL'H9J H'1L~U.:l""fl (The requirement 

of reasonableness) 

2. Li4fl~lIfl'j'fl.:l~~qJqJ1~ijJ1'U::Lm::ii1'Ul~~fl'j'fl.:lUfltJfl11 1'lUti1'H 'U'l111 'Umw 

o O' " O' ~I ~ ~ 0 O' 'I ..... 1 'I 51 O' .1
fl1 Hl1ffqJqJ1'j':;'H 11.:1fJffqJqJ1H1tJ'H 'U.:I CllTYI1 ffqJqJ11 'U 'Vl1.:1 ~ 'j'fl~'IIfl.:l91'U 'ltJ I'lfffqJqJ11lJ U1.J1.J 

~91'Uti1'HlJ'l~'U (standard form contract) til.J~~WW1Vfl~ltJ~L~'U'1flti'1'11fl.:l91'U fln~::,j.:lfil.J cu u u cu 

SlQI QI " iJ Q '4 do <l!t1ll 1 

91111 'IJ flffqJqJ1'U 'U ~::91 fl.:l .... ~nW 11111L'H 9J H'1 L.... U.:I .... fl'H 'j'fl 111 
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