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ABSTRACT
173573

Contingent fee mean§ a fee charged for an attorney’s services only if the lawsuit is
successful or is favourably settled out of court. Contingent fees are usually calculated as a
percentage of the client’s net recovery, such as 25% of the recovery if the case is settled and 33%
if the case is won at trial. The concept of contingent fee may offend the notion that attorneys are
mere representatives of the parties in litigation. They are, as it were, ‘officer of the court’, to
ensure that justice is done and manifestly seen to be done in the case. As such they cannot take a
direct interest in the case they are representing. This notion enshrined in the first two Attorney’s
Act of Thailand; the Attorney’s Act B.E. 2477 (1934) and the Attorney’s Act B.E. 2508 (1965).
Both Acts had specific provisions prohibiting contingent fee. However, the present Attorney’s
Act, the Attorney’s Act B.E. 2528 (1985) does not have such prohibition. This can only be

interpreted as the practice of contingent fee is no longer expressly prohibited by law.

The next question to consider is whether the practice of contingent fee is contrary to
public order or good morals (including etiquette) under Thai law? The Supreme Court decision
no. 1260/2543 (2000), which was held in the Plenary Session answers this question in the
affirmative. It held that “... In so far as the practice of attorney is concerned, Attorneys play an
important part in the dispensing of justice to the parties in the litigation. As such an attorney is
like an officer of the court and cannot enter into a relationship whereby he will have a direct
interest in the subject matter of the dispute for it will affect his function and duties in the case”

Contingent fee is thus contrary to public order and good morals and is void.
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The tenet of this thesis is the proof that public policy is dynamic; it could change
through time and new circumstances. It is difficult to find a more succinct and eloquently put
notion of the dynamic of public policy than that of Winfield’s. |

He said “Public policy is necessarily variable. It may be variable not only from one
century to another, not only from one generation to another, but even in the same generation.
Further, it may vary not merely with respect to the particular topics which may be included in i,
but also with respect to the rules relating to any one particular topic. This variability of public
policy is a stone in the edifice of the doctrine, and not a missile to be flung at it. Public policy
would be almost useless without it. The march of civilization and the difficulty of ascertaining

public opinion at any given time make it essential. "

Perhaps, in Thailand the catalyst for change of the notion of public policy as far as
contingent fee is concerned is the proposed introduction of class action into the Civil Procedure
Code. The Council of State’s draft legislation an Act to Amend the Civil Procedure Code B.E.....
seeks to adopt class action in the Extraordinary Procedure of the Civil Procedure Code next to the
provisions on Court-Annexed Arbitration. The proposed legislation allows the court to grant a
percentage fee to the successful attorney for the plaintiff in a class case. The ceiling for the fee is
put at 30% of the amount granted to the plaintiff and each member of the class. The court shall
take into consideration matters such as the amount of work carried out and the length of time
spent by the attorney, complication of the case including expenses incurred by the attorney. The
attorney for the plaintiff shall submit to the court at the end of a successful trial the details of the
expenses incurred in order to assist the court in the calculation of the fee. Another catalyst for
change is free market economy itself. At present (as of 1 February 2006) there are 45,939
registered practicing attorneys in Thailand. Obviously some are ‘better’ than others. Free market
economy means parties to a contract are free to negotiate its terms including contingent fee,
which is not unusual in legal practice. One of the recommendations made by this thesis is to

consider contingent fee not a violation of public policy and good morals in the present day.

Freedom of contract in modem days induces fear of unfair contract terms particularly

between two unequal parties with unequal access to information and expertise. Contracts



173573

concluded between attorney and client is one instance of this. Although attorney owes a fiduciary
relationship with the client but when it comes to negotiating the fees of the service, the fiduciary
relationship is not much of a help. However, in order to dispel some of the fear expressed above,
Thailand since 1997 has introduced the Unfair Contract Terms Act B.E. 2540 (1997). Section 4 of
the said Act deals with contractual relationship between attorney and client whereby if the court
considers that the contract term is unfair, the court may render its enforcement fair and
reasonable. This thesis also touches on the Constitution of Thailand Article 242 paragraph two
concerning legal aid in civil cases which has not been put into reality. It is suggested that the
method of legal aid carried out so successfully by the government in criminal cases be the model
for legal aid in civil cases where the applicant is in financial difficulties and the case has

sufficient merit to be represented.





