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ABSTRACT

Mental distress, which is deemed as one of de facto damages caused by a commission
of tort, has been developed until being acceptable by foreign countries particularly those in a
common law system. In Thailand, there are provisions, under the Civil Code, Section 438,
entitling the Court to determine the amount of damages according to surrounding circumstances
and the severity of a wrongful act. However, when considering special provisions with regard to
compensation, such as provision against a wrongful act resulting in injury to life, under the Civil
Code, Section 443, and that against a wrongful act resulting in injury to body, health and liberty,
under the Civil Code, Section 446, describing that an injured person is entitled to file a claim for
non-pecuniary damages, Thai courts appear to give decisions that a injured person is not entitle to
claim for a solatium since there is not any governed provisions.

According to the study, it is found that a solatium is damages in addition to general
damages and has been widely noted recently. This point of view arises from integrated principal
of compensatory damages and exemplary damages or punitive damages which are deemed as a
remedy of civil damages with the purpose of relieving a victim’s mental suffering and entitling
such person to receive proper and adequate compensation. Law and decisions of courts in foreign
countries which have accepted a claim for solatium, have taken into consideration the action of
the defendant as well as the result of the action consequently resulting in metal effects where it is
proved by clear evidence that such action resulted in mental distress.

Therefore, the author has suggested that the Civil Code, Section 443, second
paragraph should be added by providing that unless sudden death, compensatory damages shall
include medical expenses, loss of earning as well as solatium and if a victim has died before the

file of the case, father, mother, husband, wife or children of the deceased are entitled to claim for



such damages as well as the rights over benefits of the property. It is also suggested that Section
443, third paragraph should be amended by providing that if such death results in a person’s loss
of maintenance according to actual relation, such person is entitled to receive compensatory
damages for the loss of maintenance as well as the solatium. In addition, it is suggested to amend
Section 446, first paragraph by elaborating that the liability for a wrongful act resulting in injury
to reputation, rights in the family, personal rights, rights of personal status and some property
shall cover the entitlement to claims for non-pecuniary damages; and Section 446, second
paragraph, providing that a woman claiming harm caused by an unlawful offence committed by
another person, should also be amended by changing the phrases “a woman claiming harm” to *
an injured person”. It is also suggested to amend the Civil Code, Section 420 in the third
paragraph by adding that if a victim has died before the file of the case, father, mother, husband,
wife, or children of the deceased are deemed as an injured person. In addition, it is suggested to
add the word “mind” in Section 420 under the Civil Code and provide that whoever, whether by
negligence or by willful intent, has brought injury, to other person, either to life, body, mind,
health, liberty, property or particular rights, such person is deemed as committed a wrongful act
and is forced to pay the compensatory damages for such act so as to make the law clear and
updated to serve the changes of the economy and society, both at present and in the future.

Moreover, an injured person will consequently receive a fairer remedy.





